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BUDGET & ECONOMIC DEVELOPMENT COMMITTEE

The Budget and Economic Development Committee of the City of Raleigh met in regular session at 11:00 a.m. on Tuesday, February 25, 2014, in Room 305, of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present.

Committee




Staff

Mayor McFarlane


City Manager Hall
Mr. Crowder


City Attorney McCormick
Mr. Stephenson


Budget & Management Services Director Munro
Mr. Weeks


Real Estate Specialist Pollock
Mayor McFarlane called the meeting to order and the following item was discussed with action taken as shown.  

Potential Exploris Lease.  Budget and Management Services Director Joyce Munro highlighted the following memorandum which was included in Committee members agenda packet.  

Background:
At the 2/11/2014 Budget & Economic Development (BED) Committee meeting, staff informed Committee members of a proposal received 1/7/14, and later updated 2/5/14, from Exploris Charter Middle School to lease the former Salvation Army building located at 215-219 S. Person Street for $1 a year to operate a K-5 elementary charter school for a two year period ending 7/31/2016.  The Committee received the information and agreed to hold the item in Committee to allow staff time to review and evaluate Exploris’ updated proposal and present options to the Committee.

Following the BED meeting, key planning, development, inspections, facilities & operations and real estate services staff met on 2/11 to review and evaluate Exploris’ updated proposal. The proposal was presented in outlined terms and plans and project schedules were not included for review.  While noting the lack of detailed information, staff communicated to Exploris’ agent, Ben Steel via e-mail on 2/14, necessary points, timelines and processes that would need to accompany any lease of the facilities, considering the intended development end use of the overall site.  A summary of all potential lease related items that has been communicated to Exploris since January can be found in Schedule A.

After reviewing the latest version of Exploris’ proposal, staff continues to have strong reservations about the viability of the project. While staff is generally open to the prospect of an elementary school in the downtown, a decision to lease this particular site for the opening of an interim school in the late summer raises the following concerns: 

· Acquisition Intent of the Site - The City acquired this property as a future redevelopment opportunity; short term plans for this property have been to minimally maintain and secure the vacant building.  This site is critical to development around Moore Square.  Significant investment and improvements made to the facility by Exploris could change the public’s perception as to the intended use of the site.

· Environmental Site Conditions – Prior to acquiring the site, a Phase II Environmental Site Assessment (ESA) revealed onsite contaminants that exceeded State of North Carolina Standards.  The City has applied for a Brownfields application, which is pending North Carolina Department of Environment and Natural Resources review.  Liability issues exist due to these pre-existing conditions and perceived or potential risk to elementary school students.

· Food Distribution Center – Prior to Exploris’ interest in the site, the City committed the metal warehouse and grounds as a food distribution center on the weekends.  Staff recognizes significant challenges posed by co-location of the food distribution center and an elementary school on the same site.  This change of use will require Exploris to obtain site plan approval, along with the City needing to go through a recombination process of the property in order to delineate the food distribution from the school uses on the site.

· Timeline – City staff members have not received any plans or construction schedules from Exploris at this point.  While meetings have been held to discuss processes, the projected opening of school in the mid - July/August timeframe is viewed by staff as extremely aggressive.  Given the abbreviated timeline, a considerable amount of staff time and resources is likely to be needed between now and the school opening to shepherd the project that will divert focus from other developments. 
· Indemnification – Substantial liability issues are raised from location of an elementary school on this site, coupled with its co-location with the food distribution center.  Environmental concerns, along with potential and perceived risks to school students are of significant concern to staff.  

BED Committee Action Recommended
Staff presents two options for the Committee’s consideration and action:

1. Not enter into a lease agreement with Exploris. In executing a lease with Exploris, the City assumes significant risk because of the issues outlined above. Any one of these risks (redevelopment intention of the site, environmental liability and indemnification, logistics of a co-located food distribution center, development timeline, etc.) may individually present an acceptable risk, but the sum of the issues suggests that the City should not pursue a lease.  Additionally, providing the direction now to not pursue a lease may avoid the issue of trying to accommodate an August opening and then failing to meet the schedule.

2. Enter into a lease agreement with Exploris, with conditions. Agreeing to execute a lease with Exploris will commit the former Salvation Army property for a two year period for an interim school use.  It will allow the City to avoid costs related to security and minimal maintenance during a period of time in which the City believed the building would remain vacant.  At the same time, the City will be assuming significant risk as outlined above.  That is why, in the event the Committee elects to recommend to Council entering into a lease agreement with Exploris, staff recommends that the conditions contained in Schedule A and indemnity and other environmental assurances outlined by the City Attorney’s Office in Schedule B be included as part of any said agreement.
Please do not hesitate to contact me if you have any questions regarding this matter.
Schedule A 

	The Premises
	The Salvation Army property only, less the warehouse and land that may be required and delineated for operation of the food distribution center.

	Green Space
	The former Wood Pile properties shall not be included or referenced as part of a lease agreement.

	Joint Use of Premises
	In order to clearly define parameters associated with shared use of the Premises by the food distribution center and Exploris, either a joint use agreement or appropriate language inserted into the lease, as deemed appropriate by the City Attorney’s office, will be required. 

	Lease Conditions
	The final lease would contain the following conditions and accompanying timelines.

· Final execution and signing of the lease by the City shall be made upon issuance of all building permits, with said date being on or before 6/15/14.

· The lease agreement shall be rendered null and void if the school is not operating on this site by 9/18/14.

	Term
	Lease term shall extend from lease execution until July 31, 2016.   

	Lease Extension
	No option of renewal, right of first offer and/or right of first refusal shall be made or implied as being part of a lease agreement.  The Premises shall be fully vacated on or before the lease expiration date of July 31, 2016.

	Lease Obligations
	The City shall bear no financial costs or obligations with respect to a Lease Agreement, and shall not be responsible for maintaining the building roof and exterior walls.

	Condition of Delivery
	The City shall present the property “As Is”, with no warranty or obligation regarding the condition and operation of the systems.

	Warranties
	No warranties are given or implied with regards to underlying conditions related to the building and its systems. 

	Use of Premises
	The property grounds are not available for activities and use by Exploris on the weekends, given the weekend feeding operations co-located on site. 

	Construction Scheduling
	Recognizing previous commitment to the food distribution center program, no access to any portion of the site used for the food distribution center (including drives and the area behind the building) may be accessible to construction crews on the weekends.

	Timelines/ Milestones
	Due to the change of use, resulting from the school’s occupancy, a site plan will be required.  In order for the staff to be able to process the request, the following dates would need to be adhered to as minimum milestones, along with the expectation that all normal processes will be followed, with no special considerations given: 

1. March 13 – Submittal for Planning Commission preliminary site plan. 

2. May 13 - Planning Commission hearing (this date provides for two review cycles), with a 30 day appeal period.

3. Scheduling of pre-submittal face to face meetings for building review / Schedule 3-4 express review slots. 

4. June 15 – Permits would need to be pulled/issued by this date.
The above timeline assumes that applications, plans and accompanying materials are complete and of high quality. 

	Indemnification
	The City shall be given full and complete indemnification, and specifically including indemnification for increased costs of environmental regulatory compliance.

	Environmental
	Written confirmation from the North Carolina Department of  Environment and Natural Resources (DENR) that the school’s proposed use of the site does not conflict with or otherwise jeopardize the City’s current Brownfield’s application needs to be received by the City prior to signing the lease. The City shall be allowed access to the property for periodic onsite testing of environmental conditions associated with a Brownfields application submitted to the State of North Carolina.


Schedule B

The City Attorney’s Office has advised that if the City enters into a lease to Exploris for a school, the lease should contain at least the following terms due to the environmental sensitivity of the property:

1.  In addition to the standard indemnity language the lease should contain the environmental assurances set out in the attached document labeled “Environmental Assurances.”

2. The lease should also require that every parent or guardian be apprised in writing of the existence of an application for brownfield status and that the parent or guardian acknowledge receipt of that notice.

3. The lease should require at least $5,000,000 of general liability insurance and the policy should name the City as an insured.
Mr. Crowder stated even with indemnification being included in a lease, if there is injury to any child or person on the property that doesn’t do away possible litigation.  City Attorney McCormick indicated an identification agreement is only as good as the resources of the people who indemnify, that is why the second requirement relative to a $5M general liability insurance was included in the proposal.  He stated the City could still have liability exposure.  

Mr. Weeks talked about the food distribution practice pointing out he understands that would occur only on weekends when school is not in session.  Ms. Munro talked about the agreement addressing the use of the premises on the weekend.  Mr. Stephenson questioned when the City would know about the Brownfield designation.  City Attorney McCormick pointed out we are talking about two different things.  The Brownfield designation and the fact that we know there is contamination.  
City Manager Hall pointed out the issue of the contaminated site could be addressed but the time line causes concerns.

Ben Steel, Empire Properties, expressed appreciation to everyone for the time and effort that has been put into this issue.  He stated since the last meeting and their meeting with Development Services, they have continued to make a lot of progress.  He stated they are prepared to take on any risk associated with the contamination.  He stated as far as the concerns relative to redevelopment and future plans of the site, they do not have any intent of operating at the Salvation Army location past the two year period.  He stated this is just an interim solution to address their needs.  They are actively pursuing the Stone Warehouse property that is priority #1.  He again stated they have no intention of requesting an extension past the two year lease period.  Mr. Steel stated they have reviewed what has been made available on the environmental concerns and they feel what staff is recommending is very reasonable.  He stated they are comfortable with the amount of insurance and are willing to take whatever steps necessary to let all of their staff, students and parents aware of what has been found.  They will be happy to go with the City to talk with DENR on behalf of the City.  
Mr. Crowder questioned if they would require the parents to each student to sign some type identification or waiver.  Mr. Steel stated they are prepared to request some type waiver or identification type waiver, they will work to acknowledge the problems and do whatever is required to let the students and their parents know.
Summer Clayton, Director of Exploris, indicated they want to be very transparent and let everyone know what has been found and would reveal everything in the environmental assessment.  She stated they have already gone in the building, done 60 samples and found no problems.  She talked about the willingness to make any information available and have parents and staff sign off.  She clarified her statements relative to doing samples and finding no problems, pointing out they did the samplings inside the building.  They have not done any samples or boring outside of the building as they will not be disturbing any ground.  
Discussion followed with Committee members expressing concern about putting children on a site where we know toxic chemicals or toxic materials exist.  We do not know the impact. 
Mr. Crowder had questions concerning security as there would be a joint use on the site.  Ms. Clayton pointed out they will not have children on site during the weekends.  She talked about their current location and the strong security system they have in place and pointed out they will provide the same at this location.
Mr. Steel talked about agreeing to separate the uses.  He stated they are comfortable with taking on the recombinations.  He pointed out they have worked with Kimley-Horn who has developed a time line and it is forgetting all of the work completed on the Salvation Army site and it is almost identical to the time line set out by the City.  They feel they will be able to meet the milestones.  He stated however there are a couple that they would like to discuss further and it one relates to holding off on executing the lease until after the permits are issued.  He stated it would be better if they could execute the lease earlier.  They could build the various milestones into the lease and what would happen if the milestones are not met rather than waiting to execute the lease.  He stated they would like to get access to the building in May so that they could start the work.  They could have completion clauses that would require them to go back and replace anything they had removed or repair any alterations or they could put money in escrow to make repairs if the deal failed.  He stated they would give the City proper protection.  
Discussion followed with committee members indicating their biggest concern is the environmental aspect.  The Mayor pointed out she understands they are offering indemnification, etc. but the phase II environmental assessment shows us that there are on-site contaminates and she just does not feel comfortable with allowing children where we know there is contamination.  What the Brownfield declaration would do which is basically protect future tenants but would not do anything to help remove the contaminants was discussed.  

Mr. Steel asked if we know of any other sites in the downtown area and what uses are allowed on those.  How we could remove everything but the time line is the problem was talked about.  The fact that getting the Brownfield status does not answer questions, and where we could go from this point was talked about.  
City Manager Hall indicated it is a matter of identifying the various risks and the time line.  The problem in letting Exploris move forward at their own risk and what would occur if the project could not meet the time lines was talked about.  Mr. Crowder referred to a situation the City is in now where someone moved forward at their own risk and now there are all sorts of problems as one of our boards ruled it not proper.  Questions were asked about when we would hear about the Brownfield designation with the City Attorney again pointing out we need to separate the issues.  We know there is pollution on the site, whether we get a Brownfield designation doesn’t really matter, we got pollutants and we need to know what to do.  Mayor McFarlane stated the Phase II Environmental Assessments said there were onsite pollutants that were above standards and that concerned her.  
Mr. Stephenson moved that the Committee accept staff’s option I recommendation which is to not enter into a lease with Exploris for the property.  He stated Exploris is a great organization, does great work, has a fabulous reputation but there is just too many unknowns in this situation.  His motion was seconded by Mr. Crowder and put to a vote which passed with Mr. Weeks voting in the negative.  The Mayor ruled the motion adopted on a 3-1 vote.

Closed Sesson

Mayor McFarlane stated a motion is in order to enter closed session pursuant to G.S.143-318.11(a)(5) for the purpose of instructing city staff concerning negotiation for acquiring property in the following areas:

1) UNCWI Acquisition

2) Purchase of property in the downtown area

On behalf of the Committee, Mayor McFarlane moved approval of the motion as read.  Her motion was seconded by Mr. Weeks and put to a vote which passed unanimously.  The Mayor ruled the motion adopted and the Committee went into closed session at 12:40 p.m.  Minutes of the closed session are covered in a separate set.

Gail G. Smith

City Clerk
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