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COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Work Session at 4:00 p.m. on Monday, December 3, 2012 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Nancy McFarlane
Mayor Pro Tem Russ Stephenson
Mary-Ann Baldwin (late arrival)
Councilor Thomas G. Crowder

Councilor John Odom

Councilor Randall Stagner
Councilor Eugene Weeks

Mayor McFarlane called the meeting to order at 4:06 p.m.  All Council members were present except Councilors Gaylord and Baldwin.  Mayor McFarlane announced Mr. Gaylord was absent and excused due to illness.  Councilor Baldwin's arrival is noted later in these minutes.
UNIFIED DEVELOPMENT ORDINANCE – REVIEW – DIRECTION GIVEN
The following Planning Staff Report was presented:

CITY COUNCIL WORKSHOP – 3 DECEMBER 2012
UNIFIED DEVELOPMENT ORDINANCE
Staff will respond to any Council questions that have been submitted. The first section contains questions received. Staff provides the question posed, a response, and a recommendation, if appropriate.

The second section of this report provides an overview of Chapter 9 – Natural Resource Protection.  Staff will present Chapter 9 at the December 3 work session.
A list of deferred items that will not be discussed at this meeting is included in section 3 of this report.


City Council Questions

There were no questions received during the week of November 25 – November 30.

Deferred Items


These items will be discussed at the December 3 City Council work session.


1.
LID Standards

City Council received a joint report of the Stormwater Management Advisory Commission and Environmental Advisory Board regarding low impact development.  Staff was asked to explore the recommendations in the report and respond to any potential amendments to the UDO.

Staff has convened a working advisory group to explore the options for low impact development.  The larger citywide policy recommendations will be presented to City Council on December 3.  Related to the UDO, staff suggests an enhancement to the design adjustment standards that would permit the Public Works Director to consider low impact development techniques with new street construction.  Additionally, specific technical information can be placed in the new Raleigh Street Design Manual.

Chapter 8 permits design adjustments to the new street cross sections through administrative review, based on a set of findings. Staff recommends amending the administrative findings to reflect low impact development, specifically the relationship to stormwater control.

Recommendation:  Staff recommends that the section 8.4.1.E on page 8-12 be amended to read:

F.
Administrative Design Adjustment Findings

The Public Works Director may in accordance with Sec. 10.2.18 approve a street design adjustment, subject to the following findings:
1.
The approved adjustment meets the intent of this Article.
2.
The approved adjustment complies with the Comprehensive Plan and adopted City plans.
3. 
The approved adjustment does not increase congestion or compromise safety.
4. 
The approved adjustment does not create additional maintenance responsibilities for the City.
5. 
The approved adjustment has been designed and certified by a licensed engineer.
6.
The approved adjustment shall address stormwater collection and conveyance and not adversely impact stormwater collection.

2.
Building Height
Staff was presented a list of recently-constructed houses.  The list included an assumed height by the commenter.  Staff was directly to research the houses contained on the list.  Staff did visit each property and measure the structure height with a laser rangefinder.  The height was a simple measurement from the street to capture the height of the front façade of the structure.  The staff measurement did not take topography into account.  The UDO proposes to measure height to the peak of the roof, as opposed to the midpoint of the roof form as the current code does.

The list contained a total of 35 structures, of which, the author stated that 30 of these structures exceeded 40 feet, as measured to the peak of the roof.  Staff measured the structures and identified 13 that may exceed the 40 foot maximum height limitation.

Additionally, the commenter identified three structures that would have been subject to the infill regulations.  The comment was that these three structures would violate the maximum wall plate height of 22 feet.  The maximum sidewall height is dependent on the distance from the side property line and height of neighboring structure.  The farther a structure is moved from the side setback line, the taller the sidewall may be.  Additionally, if the neighboring structures have sidewall heights in excess of 22 feet, the infill structure may match the neighboring structure height.  Finally, the property owner can request an administrative alternate for a taller sidewall height.

Recommendation: Staff recommends no change to the text.  The presence of a few houses that may exceed the 40 foot height limit should not drive the regulations citywide.  Additionally, the administrative alternate process would permit alterations to an infill structure through Appearance Commission review and recommendation.

3.
Lot Width in Mixed Use Districts

Staff received a comment regarding the minimum lot widths for the mixed use districts during the discussion of Chapter 3.  The specific concern was in regard to the minimum lot width required for the apartment building type.  As written, an apartment located within a mixed use district would require a lot width of at least 100 feet.  The commenter felt this was too onerous, and suggested that no standard apply.  There is no minimum lot width standard for general or mixed use buildings in the mixed use districts.

Staff agrees with the comment, and suggests that the minimum lot width be removed for the apartment building type in the mixed use districts.

Recommendation:  Staff recommends that section 3.2.4.A on page 3-7 be modified to read:

	
	RX-, OX-, NX- CX-
	DX-

	Lot Dimensions

	A1 Area (min)
	10,000 s.f.
	n/a

	A1 Area (max)
	10 acres (NX- only)
	n/a

	A2 Width (min)
	100' n/a
	n/a

	A3 Outdoor Amenity area (min)
	5%
	n/a


Chapter 9 Overview
Chapter 9 contains all regulations regarding natural resource protection.  Tree conservation, stormwater management, floodprone areas, erosion and sedimentation control and watershed protection regulations are all contained within the chapter.

Much of the regulatory content in Chapter 9 has remained relatively unchanged from the current zoning code.  One major change recommended by the Planning Commission was in respect to the tree conservation ordinance.  The UDO provides an opportunity to relocate secondary tree conservation areas from the Thoroughfare to other locations on the property.  A detailed set of options has been recommended.  The relocation of tree conservation areas could be administratively approved.  Another alteration to Chapter 9 is related to stormwater devices.  The UDO would require a surety for stormwater devices at time of subdivision approval.  The remaining recommendations in the chapter are mostly clerical in nature.

Deferred Items
The remaining list of deferred items will not be discussed at the December 3 work session.
1.
Section 1.5.3.B.6. Required Amenity

This issue was raised when discussing the recommendations of the Planning Commission.  Item 1.8 would add language to permit tree conservation area to be used in the 5% required amenity area for certain building types.  Questions were also raised regarding the usage of the open space – should some portion be active? What defines an amenity?  The urban design guidelines may contain insight.  This issue was raised during the discussion of townhomes, and the removal of minimum lot sizes.  The concern raised was that there would be no open space included in these developments.  
2.
Section 1.5.12 Residential Garage Options  
This was discussed during the review of Chapter 1.  Staff was directed to review the provision for recession of 6 feet or more that places no restrictions.  Also, Councilor Stephenson distributed a proposal that would modify the standards.

3.
Section 2.4.2 Backyard Cottages

The topic of backyard cottages was sent to the Comprehensive Planning Committee.

4.
Community Gardens
Staff was asked to explore the permitted districts for community gardens; specifically the reason for a special use permit in the R-2 through R-10 zoning districts.  This item was referred to the Law and Public Safety Committee.

5.
Residential Density

Staff was asked to explain how the lack of maximum residential density in the mixed use districts given the current discussion regarding adequate facilities; specifically related to transportation.

6.
Resource Extraction
This item was discussed by the City Council on November 26.  Staff was directed to explore options for the resource extraction uses; specifically the districts in which this use category would be permitted.  Discussion involved the retention of a special use permit for new resource extraction facilities and options for existing facilities to maintain the status quo.
Senior Planner Travis Crane stated the following deferred items would be discussed today:  low impact development (LID) standards, residential height, and apartment buildings/lot width.  His PowerPoint presentation contained the following information.
LID Standards
(
City Council received a joint report from the Stormwater Management Advisory Commission and Environmental Advisory Board

(
Council asked staff to explore low impact development

(
Multi-departmental staff team assembled to discuss LID – Stormwater, Parks and Recreation, Planning, Solid Waste, Fire, and Public Works

(
Staff is delivering report to City Council about path forward

(
Staff suggests adding language to the UDO (contained in staff report above)
(
Street design standards for new streets in UDO Chapter 8
(
Can be altered administratively (Design Adjustment)
(
Staff suggests adding new finding that references stormwater; would permit request for street section without curb and gutter
Residential Height

(
Staff received a list of houses potentially exceeding the 40 foot height limit
(
List also contained three houses that might violate the infill sidewall regulations
(
Staff was directed to research the properties
(
Height in UDO is measured to peak, not mid-point, of roof
(
List contained 35 structures; most zoned R-4; two zoned R-10

(
Author stated that 30 exceed the maximum height

(
Staff performed field visits – 13 appear to exceed 40 feet as measured to peak of roof

(
List also contained three structures that qualify as infill

(
Author stated that sidewall height looked too tall (22 foot maximum) on two of the structures

(
Infill regulations permit maximum wall height at setback; can increase with increased setback

(
Administrative alternate can be requested

(
Staff recommends no change

Lot Width/Apartments

(
Staff received comment about minimum lot width for apartments in mixed use districts
(
Set at 100 feet; commenter questioned standard
(
No minimum lot width for General and Mixed Use buildings

(
Apartment is defined as 3+ units
(
Reduction in standard would create flexibility
(
Staff recommends removing the standard
Mr. Stephenson said as he reads new item #6 for LID, it seems to ensure the City does not detract from current practice and performance.  Given the City's Comprehensive Plan goals and the ever-changing technology related to stormwater and integrated water resources, he would like to see more proactive language stating that the City will seek to improve current practice and performance.  Mr. Stagner commented that the UDO language should reflect whatever is current, not what the City plans to do.  Mr. Stephenson believes a statement should be included that the City will not just maintain the status quo, but will seek adjustments that reduce costs and other impacts of conventional stormwater collection and conveyance, and improve performance.  Development Services Manager Christine Darges explained the objective of the work group was to look at this from a perspective of not worsening any existing condition.  These types of standards should be looked at in terms of physical conditions and what could result from application of alternative standards.  Financial aspects are not considered unless it increases maintenance costs to the City of Raleigh.  Mr. Stephenson responded there is some movement toward applying stormwater utility fees to prevention of impact, not maintenance.  Mr. Stagner reiterated it is not necessary to include that in the UDO.

Mr. Crowder stated the Council members possess this excellent joint study done by two advisory boards about how to integrate, and they need to incorporate these standards to ensure the City's street sections are wide enough.  The Mayor said her understanding is that this is being added as an alternative, and Mr. Crowder questioned why it is an alternative instead of the City being proactive.  Mayor McFarlane responded this is specifically for LID, which is non-curb and gutter.  Mr. Stephenson suggested if the Council made a finding it can reduce costs and improve performance over conventional standards, why not include that as an Administrative Adjustment Finding?

Deputy City Attorney Ira Botvinick pointed out that a practice was neutral and did not increase costs or improve performance, Council would have to deny it, because it was not an improvement.  Staff and the environmental groups wanted language in the UDO to address LID.  Council can edit the language, but still needs to have a standard that deals with the stormwater question.  Staff can provide revised language at the next meeting.  Mayor McFarlane suggested replacing "not adversely impact" with "maintain or improve."  Mr. Odom stated an alternate should come to the Council for final decision.  He proposed leaving the language as is, because Council can adjust it in the future if state of the art technology changes.
Development Services Manager Darges reiterated the intent is to not worsen an existing situation.  All findings are based on a condition comparison and design adjustments are reviewed across the board, not just from a stormwater perspective.  Staff can come back to Council with more specific language.  She asked if Mr. Stephenson was referring to cost to the City, or the cost of installation of the facility, and he responded the life cycle cost of the facility.

Denny Murphy, 2338 Airline Drive, Raleigh, NC 27607-3110 – Mr. Murphy stated he was no longer on the Environmental Advisory Board, but was representing the UDO Task Force.  It seems to him the joint report was well-liked and well-adopted.  This is nothing to implement any of the recommendations of the report.  The report wanted the standard to be changed to drop the curb and gutter standard and allow alternate techniques, not to allow it as a variance that has to be appealed.  With regard to "not adversely impact stormwater collection," the LID things do want to adversely impact the conveyance and collection of stormwater.  That language says to collect stormwater and shove it into the creeks to move it downstream as quickly as possible.  The report recommends slowing stormwater down in ways that do not cause flooding or safety problems.

MS. BALDWIN ARRIVED AT 4:22 P.M.
Discussion continued.  The Deputy City Attorney said he thought this was an interim measure.  The UDO was written and the LID standards had not been developed.  This will not be used Downtown because that is not LID.  Adoption of the UDO will not be held up in order to get performance standards adopted, so there had to be an alternate method for staff to approve in the meantime.  In time, it would be better to have more specific standards and cross-sections, but we are not there yet, nor will we be when the UDO is adopted.  There will be a six to eight month gap between the time of UDO adoption and its effective date.  When LID standards are adopted, Council will amend the UDO and street manual to include them.  This finding gives the development community something to use in the meantime.

Stormwater Utility Manager Danny Bowden stated the gist of the staff working group was to set up the UDO to use an alternate cross-sections in the interim.  When LID standards are in place, they will be cut-and-dried.  Until then, the City needs to have alternate standards for use by developers.  Hopefully, staff will have the standards written in a few months.  The Stormwater Management Advisory Commission is working on their development now.
Mr. Stephenson said he is comfortable leaving the language as is, and there was no objection.
The next item discussed was the residential building height cap in the UDO for residential districts R-1 through R-10.  Senior Planner Crane reminded the Council that height is measured differently now in the UDO.  It is measured to the peak of the roof, not the roof mid-point, because that measurement is easier to verify.  Topography will be taken into consideration when measuring.
Ms. Baldwin asked Mr. Crane if he had photos of the homes staff visited and he said no, they used laser measurements.  Ms. Baldwin said she visited some of the houses and the complaint she heard over and over is that height limit will create homogenized architecture.  With regard to infill, the comment she heard repeatedly was that if you build to 22 feet, then there is not enough room between the crawlspace and 10-foot ceilings to insert another wall plate, and if another wall plate is insert, the structure will exceed 22 feet every time.  She asked Suzanne Harris, Vice President of Governmental Affairs for the Homebuilders Association of Raleigh and Wake County, to explain in more detail what she believes the issues are.
Mayor McFarlane said Council has had these discussions for a year and a half, and she would like to know how staff arrived at this.  Mr. Crane began by addressing the idea that a hard height cap will standardize roof forms.  The might be true if three-story structures were built every time, but they won't be.  For example, there is the option to build a two-story structure with a varied roof pitch.  Infill was debated extensively by staff.  It is important to remember this is wall plate height at the setback line, and the height is increased one foot for each foot the structure is moved away from the setback line.  The consultant's position is that with a one-story structure next to a two and one-half or three-story structure, there is too much of a gap between the two structures.  There needs to be a relationship between the existing and new structures.  The infill standards were thoroughly vetted at several public meetings, and they contain a large amount of flexibility.  A developer can also ask for an administrative alternate to be reviewed by the Appearance Commission.  Mr. Crane stated there are multiple avenues for achieving a different design.
Ms. Baldwin asked if the infill standards were put in place specifically to deal with McMansions, and Senior Planner Crane replied affirmatively.  There was some discussion of market demand, what types of houses are now being built, height transitions and stepbacks, and if the infill standards are an attempt to address a problem that no longer exists.  The Deputy City Attorney explained staff is trying to write long-lasting regulations and standards that deal with all circumstances.  This is not a good time to evaluate what the housing market is doing, since it was crippled by the recession.  It is not possible to predict what housing trends will be and the City needs to err on the side of caution.  The overall attempt is to achieve compatibility in residential neighborhoods.  The overarching philosophy of the UDO is to allow intensification in non-residential districts to a greater extent than it was ever allowed before while protecting existing neighborhoods.  The consultant's view is that the City will see its predominant growth and development in non-residential areas.  The UDO is not trying to prevent infill development everywhere in the City; it is only addressing it in residential areas.
Chief Planning and Economic Development Officer Mitchell Silver stated the City has always had a de facto maximum building height of 40 feet and a developer needed discretionary approval to exceed that.  Staff could not find any houses that measured to 40 feet at the mid-point of the roof, so the measurement was changed to the roof peak.  The average height measurement was 36 feet, so there is only a difference of four feet.  Mr. Silver predicted that few houses will be built with flat roofs.

Suzanne Harris, Homebuilders Association of Raleigh and Wake County, 5580 Centerview Drive – Suite 115, Raleigh, NC 27606-3390 – Ms. Harris said the homebuilders' concern is the change in measuring 40 feet to roof peak instead of roof mid-point, because they will have to build shorter houses now.  Her understanding is that the reason for putting a more specific definition on the measurement was for predictability, not because 40 feet was too tall.  She asked why the additional height that was there through measurement at roof mid-point is now being taken away.  With regard to sidewall height for infill, it simply goes down to the mat.  If a builder has a perfectly flat lot, two feet of crawlspace, 9-foot ceilings, and two to three feet of floor systems for both floors, he will exceed 22 feet if he can squeeze in the extra floor.  She asked if the intent is to allow a two 2-story home, or just 22 feet in height.
Ms. Baldwin pointed out that staff had said a builder can request an administrative alternative to be heard by the Appearance Commission, which would provide for the ability to build a taller house if needed for infill.  Ms. Harris said the intent of the ordinance is to streamline the process, and obtaining an administrative alternative adds time to the process. Senior Planner Crane said staff anticipates a 30- to 45-day time frame that can run parallel with building plan review.  Deputy Planning Director Bowers stated the reason for the administrative alternate is that there was an objection that the 22-foot standard does not distinguish a well-designed house from a less well-designed house.  The projects most likely to require the relief of an administrative alternative are on narrow lots with short neighboring houses.  Staff wants a regulation that works most of the time, with an administrative alternative required only under special circumstances.

Senior Planner Crane reviewed lot width/apartments with the Council.  Chapter 3 contains all the mixed use standards for zoning districts, set out by building type.  A Council member received a comment that the City has the apartment building type which requires a minimum lot width of 100 feet for mixed use districts.  There is not a similar standard for General or Mixed Use building types and staff recommends removing it to allow for consistency and more flexibility in building.  Mr. Weeks, who had received the comment, agreed and said he appreciates staff looking into this.

Senior Planner Crane provided staff's overview of Chapter 9.  His PowerPoint presentation contained the following information.
Natural Resource Protection
(
Tree conservation

(
Stormwater management
(
Floodprone area regulations

(
Erosion and sedimentation control

(
Watershed protection areas

Only a few major changes to Chapter 9

(
Administrative alternates for tree conservation
(
Surety for stormwater devices
(
Other changes clerical in nature
Tree Conservation

(
Planning Commission recommends broadening of alternates

(
Tree conservation priority areas


(
First category sensitive ecologic areas

(
Second category begins with Thoroughfares


(
Would permit options for developer to relocate tree conservation areas


(
Intent is to save more trees; preserve better stands


(
Minimum standards for alternate

(
Could be approved as Administrative Alternate
Stormwater Surety
New language would require surety for stormwater devices

(
Submitted at time of permit; 125% of value of stormwater device

(
Similar to public improvement surety

(
Ensure that devices are constructed; funds released upon acceptance of structure

Mr. Crowder asked why tree conservation calculations were changed from gross to net.  Development Services Manager Darges said it was in response to community comments.  Staff found that a significant amount of area was devoted to infrastructure.  Looking at eligibility v. what is required, the two-acre minimum was maintained for eligibility, but after taking infrastructure into consideration, the amount of tree conservation provided is based on the buildable area.  Mr. Crane added this was also a comment received a couple of years ago from the UDO Advisory Group.  Ms. Darges said the concept of gross v. net arose in public meetings during discussion of achieving density in conservation development.  Builders said they needed to get something back in terms of developable land.  A lot of infrastructure for street networks can take up a lot of property.

Ms. Baldwin asked what costs are involved in increasing stormwater surety from the current zero cost to 125% of the value of the stormwater device.  The Deputy City Attorney responded there are three types of sureties to deal with existing problems the City has now.  First is a land disturbing permit, which involves the cost of installing silt fences and seeding the property.  It is not a lot of money.  Second is the conversion to a stormwater device, which involves more money.   A hole has already been built for a temporary basin, so money must be spent to clean out the temporary basin and put in the hardware for the stormwater device, such as weirs.  Third are the street sections, which is a subdivision requirement.  This can be very expensive depending on the phase of development.  Raleigh has the same standard as Cary.  It encourages smaller phase development and installation of utility lines first, then streets.  The goal is not to build big, because if a problem arises when building in small phases, it is less expensive to fix than the same problem for large phase development.  This standard has not discouraged development in Cary and staff does not expect it to discourage development in Raleigh.  The idea is to get the bond money up front for the City to use for construction or repair purposes if a developer goes broke.
Ms. Baldwin asked why the surety requirement is 125% instead of 100% if the City is just recovering costs or making repairs.  Mr. Botvinick explained the 125% includes inflation and money for a warranty later on.  There is a delay between the time the City finds out a developer has stopped building and the time it engages a bonding company, and the City does not want to be caught short financially.  The City currently requires 150% for a letter of credit, so the percentage requirement is actually going down.  Bonds last the life of the project.  Mr. Crowder asked how bond companies look at this.  Deputy City Attorney Botvinick said typically, the City would issue an acceptance letter stating it accepts the streets, and that releases the bond.  The City can phase the bond release and allow the bond company to reduce the bond by the number of streets already built and accepted.

ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 5:18 p.m.

Leslie H. Eldredge

Deputy City Clerk

