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COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Work Session at 8:30 a.m. on Tuesday, September 16, 2014 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Nancy McFarlane

Mayor Pro Tem Thomas G. Crowder
Councilor Mary-Ann Baldwin
Councilor Bonner Gaylord

Councilor Wayne Maiorano

Councilor John Odom

Councilor Russ Stephenson

Councilor Eugene Weeks

Mayor McFarlane called the meeting to order at 8:37 a.m.  All Council members were present.
UNIFIED DEVELOPMENT ORDINANCE/2030 COMPREHENSIVE PLAN – VARIOUS ITEMS – REFERRED TO PLANNING COMMISSION
Mr. Stephenson, Chairman of the Comprehensive Planning Committee, gave a brief history of how the subject items came into being relative to how the City Council will balance sustainable growth with neighborhood preservation.  Rather than try to find a perfect solution, the Comprehensive Planning Committee identified a few reasonable options for Council consideration.  Mr. Stephenson said these are weighty issues and the Council does not need to rush to decisions or hold up the UDO remapping process.  They should be sent to the Planning Commission for public hearing in order to allow citizens to be involved in way they haven't been since the Comprehensive Plan was adopted.  Hopefully, conclusions will be reached after the remapping is completed.
Planning and Zoning Administrator Travis Crane presented the nine items with the assistance of a PowerPoint presentation.  Included in the agenda packet was a staff report regarding nine items related to eight recent petitions of citizens delivered to the City Council, combined with a long-standing Comprehensive Planning Committee item that predates adoption of the Unified Development Ordinance (UDO).  Each item contained a summary of the issue, Committee discussion, and a staff recommendation.  Listed below are the items, the Committee recommendation, and staff's recommendation.
Issue 1:
Table LU-2 does not provide specific guidance for consistency between the edge, core and general conditions.
Committee Recommendation:  The Committee initially agreed with staff's recommendation; however, at a subsequent meeting the Committee asked to revisit the topic at the work session. The Committee expressed a desire to retain Table LU-2 as is and include the new policy LU 5.7

Staff Recommendation:  Staff recommends that the new policy LU 5.7 be included in the Comprehensive Plan.  Staff also suggests that the edge context be removed from Table LU-2. This will require an amendment to the Comprehensive Plan.


Policy LU 5.7 Building Height Transitions

When a mixed-use or nonresidential area contemplated for building heights in excess of seven stories abuts an area designated for low- or moderate-density on the future land use map, building heights should not exceed a 45-degree plane starting 10' from the adjoining lower density area.  When any mixed-use or non-residential area is separated from an area of low- or moderate-density by an intervening street other than a Major Street, building faces along the frontage facing the residential area should not exceed three stories.
P&Z Administrator Crane reviewed Table LU-2 (Recommended Height Designations) with the Council.  The table includes height in three contexts:  edge, general and core/transit.  The edge context is near a neighborhood and would envision less building height, while core/transit is more intense and envisions greater building height.  General is in the middle of the two.  Discussion bullets for the Comprehensive Planning Committee were:

Option 1:
Remove the edge context from Table LU-2 and insert a policy into the Comprehensive Plan that provides guidance for building height near residential

Option 2:
Consider any building in excess of the general context inconsistent with the Comprehensive Plan, unless specific area plan guidance exists.

Council Direction

●
Should the Comprehensive Plan be amended to address Table LU-2?

●
Should the Comprehensive Plan be amended to include new Policy LU 5.7?

Mr. Gaylord noted the Committee did not agree to anything or provide direction; it merely agreed to put these issues before the full Council.  Mr. Stephenson distributed copies of his recommendations for the Committee's Issue #9 transitions discussion, which contained text changes to Policy LU 5.7 and five illustrative diagrams.
Mayor McFarlane asked why removing the edge context was considered.  Interim Planning and Development Director Ken Bowers explained the Committee looked at two things with regard to the revisions:  (1) There are properties that can be classified into two of the table columns and the Comprehensive Plan is not clear as to which context would define such properties; and (2) the way the edge context was being defined was similar to, but not the same, as the way neighborhood transitions are regulated in the UDO and staff wanted to ensure consistency between the policy language and the UDO language.
Mr. Crowder asked if 150 feet was not clear even when there was a conflicting middle condition within a quarter mile of a transit-oriented district (TOD).  He asked if the 150 feet would override the quarter-mile.  Interim P&D Director Bowers replied apparently not because some people, including the City Council, have interpreted that five stories is appropriate in some of those situations; however, five stories is not appropriate for an edge condition.  Mr. Stephenson said staff has taken the position that in a case where core/transit and edge conditions exist, one or the other has to prevail, and he believes this is a tremendous mistake.  The goal is not to pick winning and losing policies when they are both legitimate, but to find a reasonable compromise.  Interim P&D Director Bowers said language could state that where a site in a TOD location is adjacent to a residential neighborhood the edge condition should prevail, i.e., no building taller than three stories should be developed.  However, this seems to conflict with recent actions of the City Council.  In his opinion, when there is a unique circumstance and Council is trying to balance competing objectives and appropriate form, the adopted detailed area plan should be the controlling document.

Interim P&D Director Bowers said Policy LU 5.7 was basically intended to address deep sites.  It does two things.  It extends the general building envelope plane further than the 100 feet regulated in the UDO transition standards.  During a rezoning case, Council would implement that by not mapping a height on that property that would pierce that plane.  Secondly, the policy addresses something that is not in the UDO and is not intended to be in the UDO; specifically, what should be done facing a residential neighborhood when a site is across a local street from a residential area.  According to the last sentence of Policy LU 5.7, a building facing that residential frontage should not exceed a height of three stories.
Ms. Baldwin noted that Hillsborough Street was frequently mentioned during this discussion and asked if that is the issue staff and Council are trying to resolve with this policy.  She asked what the implications are for other areas of the City of Raleigh if Policy LU 5.7 is adopted.  Interim P&D Director Bowers responded places where this is an issue are mostly in older areas of the City.  Hillsborough Street is one example; Peace Street is another.  There was a rezoning case approved for Peace Street where a Pedestrian Business Overlay District (PBOD) was placed on the entire block and it back up to Glenwood Avenue at the corner of Peace Street and Glenwood Avenue. The solution that came out of that rezoning case was a building that was taller on the Peace Street frontage and lower-scale and more articulated on the street behind Peace Street.  Western Boulevard also has commercial frontage half a block deep in some locations because it is an older pattern of development than in some locations.  Tarboro Road is another older commercial street platted primarily in the 1950s or earlier that has commercial frontage.

Mr. Stephenson commented that Ms. Baldwin asked an important question.  There are dozens of circumstances on the City's transit priority corridors where there is a pattern of retail frontage lots with residential directly behind, either abutting or across a residential street.  Policy LU 5.7 is a great step in the right direction.  He referred to his Diagram 3 (Transition Example), which is a case study of Falls of Neuse Road, which is a transit priority corridor that falls into the higher height recommendation in Table LU-2.  Most of the lots on either side of the road are Office and Residential Mixed Use with a recommended maximum of seven stories.  To the south of Falls Church Road, the mixed use lots abut residential lots, so there would be a 50' transition. To the northeast of Falls of Neuse Road is Volant Drive, a residential street where there would be no transition under current regulations.  Diagram 4 (Local Street View) is what Council would recommend across the street across the street from that neighborhood under existing policy.  The diagram shows a seven-story building five feet off the property line, with no transition.  In order to have a more predictable process, he asks, and the Comprehensive Planning Committee has agreed to bring forward to the full Council, that this language be codified as in Diagram 5 (Transition at Local Street [64' maximum right-of-way]).  P&Z Administrator Crane said this was discussed at the last Comprehensive Planning Committee meeting.  Staff has bundled this with another item later on today's agenda, if the Council would like to hold that discussion later in the meeting.
Mayor McFarlane asked if Policy LU 5.7 would work if the edge context is retained in the chart.  Interim P&D Director Bowers replied it works, but was intended to replace the edge context.  The two are not in conflict.  Mr. Gaylord suggested there may be situations where they are in conflict depending on the width of the road, the number of building stories, and the building type.  P&Z Administrator Crane acknowledged the policy could potentially be more constraining.  Interim P&D Director Bowers said with regard to transit, the issue seems to be whether a property already zoned for mixed use will be treated differently than one that is petitioning to be rezoned for mixed use.  If a policy is substantially more stringent than what the Code provides for, then essentially we are saying the Code is inadequate.  If Council thinks more protection is necessary, perhaps the transition standards in the UDO should be amended.  The issue there is that the UDO transition standards are already impactful on shallow lots and if the standards are made more stringent, it would remove development potential from shallow lots.
Mr. Crowder opined it is not that restrictive.  To protect the public and assure them light, air and privacy, any type of transition needs to be looked at during the winter solstice.  Interim P&D Director Bowers said when the transition standards were drafted, staff performed an analysis comparing it to the solar axis provision in the Hillsborough Street PBOD, which is the closest analog.  In terms of whether it is more or less restrictive, if a site is shallow, it is more restrictive than the solar axis angle because of where the angle starts, but the angle is steeper.  If a site is deep, it is less restrictive because at some point between 50 and 100 feet, those two lines cross and the steeper line allows more building envelope than the shallower line.  For a site mapped at three to four stories, in almost all conditions, the UDO transition is stricter than the solar axis.  For a site mapped for taller buildings and therefore potentially a deeper site, the solar axis is usually stricter than the UDO transition.  In terms of impact, there is somewhat of a mixture.
Mr. Stephenson pointed out there have been just a very few case study applications of the UDO and Council knew it would require refinement.  Until Council sees some more cases and how they play out and how Council will interpret the Comprehensive Plan language and alternative UDO text, Council should not act precipitously.  These issues should be kept on the table and reviewed in the Planning Commission as cases come forward.  Council should not determine at this time which text changes are the best ones.  Interim P&D Director Bowers said if this item is left on the table, staff will need guidance as to which should prevail, edge or core/transit.

Mr. Crowder stated a lot of density is to produce transit ridership.  The City already has that ridership on Hillsborough Street because of North Carolina State University (NCSU).  It is a fallacy to think density needs to be increased on Hillsborough Street in order to produce transit ridership.  Council should always err in favor of the neighborhoods and their quality of life.  The City needs to balance density and neighborhoods.

Mayor McFarlane said Policy LU 5.7 addresses transition from building height to residential housing across the street or abutting a subject property.  Her understanding is that this policy answers the question of whether to choose core/transit or edge.  Interim P&D Director Bowers agreed.  It restrains Council from approving a case in excess of nine stories in an area where that height would pierce the exposure plane.  Mr. Stephenson agreed with Mr. Bowers.  He explained Diagram 1 of his handout (Transition Comparison:  UDO and Comprehensive Plan Table LU-2 Edge), stating that Council should codify the extended sky exposure plane; not today, but continue that discussion and see if that is the right approach as these cases come through.  Council should also continue discussion of Diagram 5.  Neighborhoods are concerned with removing the Table LU-2 edge context at this time.

Mr. Gaylord state he wants to make sure everyone understands that all of these things are more restrictive than the current UDO and Comprehensive Plan.  The implication is that it limits the ability to densify the City and the benefits that come with density, such as transit, sustainability, and efficient lifestyles.  He thinks Mr. Stephenson is right to suggest that Council wait until it hears from the public about this.  The actual numbers matter in this scenario; they are significant impacts on a large number of properties across the City.

Mr. Crowder concurred with both Councilors' statements.  The City has also increased entitlements greatly in the UDO.  He believes the edge context language is very important and not restrictive, and should be followed.  As a property adjoins within 150 feet, there needs to be some type of transect that Council should look at.  He reminded the Council he had advocated for both a horizontal and a vertical transect but that did not happen and the City ended up with sort of a hybrid.  The question before Council is whether or not it is willing to preserve the City's established historic neighborhood edges, or at least their edges, per one of the major tenets of the Council's mission statement.  If Council is willing to do that, it should come up with the right solution to do so, and that would be to provide transitions, which was the number one issue expressed by communities during the creation of the UDO.  He noted that designers can get very creative.  Mr. Gaylord said this is not a dichotomy or an either/or situation; it is a matter of degree and determining the right balance.

Mr. Maiorano said he is trying to better understand the issue with the edge area.  He interprets height in feet and the imposition of height on adjacent neighborhoods seems to be a primary driver of this.  Mr. Crowder said he always interprets height in both feet and stories.  A transect addresses density and form, which is why he interprets height in feet and stories.  Mr. Maiorano said it seems the City is restricting the creativity of designers if density is limited by a height cap.  Mr. Stephenson told him Council had decided several years ago to measure development intensity by height stories and feet.  Mr. Maiorano said if the intent of the solution is to restrict height, that's one issue.  To restrict density is a different issue.  Mr. Crowder responded it is both.

That's why there are edge, core/transit, and middle categories.  Under a suburban model, past practice was to address density with zoning categories and factors included units per acre, floor area ratio, setbacks and height.  Density needs to be at the core of an area, especially of centers, and not stretched out on corridors.  According to the growth framework map, there will be huge centers in the City with enormous amounts of density, and that is where the largest percentage of the City's growth will be.  The primary goal should be "walkable and livable."

Mr. Maiorano said he is seeking clarity in the discussion, i.e., what issue the Council is focusing on and what solution(s) Council is trying to implement.  Mr. Gaylord responded it seems that Mr. Maiorano is indicating if the Council is talking about light, stories shouldn't matter, and Mr. Maiorano nodded.  Interim P&D Director Bowers noted that most people have trouble visualizing 60 feet but can easily visualize four stories.  He explained the history of transitions, stories v. feet, and other topics for regulating height discussed during the two-year UDO creation process.

Deputy City Attorney Ira Botvinick explained the different between policy and law, pointing out that the UDO is law.  The current UDO regulation in Section 3.5 discusses a 45-degree angle, but does not have the 10' standard or the street restriction contained in Policy LU 5.7.  LU 5.7 is a policy; its language states "height should not exceed"; it does not state "height shall not exceed."  Every location/rezoning is different and pursuant to a policy, each will be debated and the results will not be uniform.  The alternative is to codify the policy.  Once Council adopts the ordinance and it becomes law, it falls on staff to enforce that law.  Council must decide whether it wants to operate under a policy or a law.  Does Council want to spend a lot of time debating rezoning cases and be able to maintain flexibility, or does it want the strict certainty provided by a law and the consequent loss of flexibility?  That will determine whether Council wants a policy or a law.  Staff's proposal is a policy.
Mr. Crowder moved to leave Table LU-2 as it is in the Comprehensive Plan.  Interim P&D Director Bowers said he is not sure it is necessary to make a motion to not amend the Plan.  Mr. Stephenson said the Planning Commission has a good basis for comparing the proposals and discussing codification v. policy.  He suggested leaving all the proposals on the table for the Planning Commission to analyze.  Mr. Gaylord stated these issues have been discussed in the Comprehensive Planning Committee for a while and Council needs to make strides forward.  Council needs to provide some direction to the Planning Commission and Council's current position on the matter.  He thinks Table LU-2 should be removed because the intent of Policy LU 5.7 is to deal with that conflict, but in his opinion, the policy is too restrictive.  The City is trying to grow up, not out.  While he feels staff's direction is appropriate, he is worried that the three-story height limit and the 10' setback from the property line might create conditions that make future use of some properties extremely challenging or even impossible.  He would like the Planning Commission to review this issue and send their perspectives to the Council.
Mayor McFarlane asked if the reference to buildings facing residential areas across the street signifies existing residential or residential as designated on the Future Land Use Map (FLUM).  Interim P&D Director Bowers explained staff is basing it on the use of a property and the zoning.  If the zoning indicates a single family area, that area is protected.  If there is a single family home in an R-10 zoning district, it is protected.  If a residential home is located on property zoned OX, RX or something else, the intent is that this area is transitioning away from residential use and it is assumed that in the future, these residential lots will be bought and consolidated into something more intense, so the protection is not there.
The City Council decided to discuss the remaining eight items, since they might affect or interplay with this issue, and return to Issue #1 after that.  After listening to the remaining discussion, Ms. Baldwin said she agreed with Mr. Crowder's motion not to do anything and leave Table LU-2 as is.  Deputy City Attorney Botvinick suggested sending the table to the Planning Commission along with the other eight issues that have already been referred.  Ms. Baldwin said in that case, she recommends approval of staff's recommendation or nothing.  The Deputy City Attorney pointed out if Council takes no action, then no part of Issue 1 is taken care of.  He suggested sending proposed Policy LU 5.7 – Building Height Transitions to the Planning Commission for study.
Mr. Gaylord moved to send staff's recommendation to the Planning Commission.  His motion was seconded by Mr. Maiorano and carried by a vote of 6-2 (Mr. Crowder and Mr. Stephenson voting in the negative).  Mr. Stephenson decided that removing the edge context from Table LU-2 is a precipitous action given the short amount of time staff has had to apply the UDO and Comprehensive Plan policies to these scenarios.  Ms. Baldwin asked if he wanted to change his vote, and Mr. Stephenson said he did.
Mr. Odom moved to allow Mr. Stephenson to change his vote so the results of the previous motion are 7-1 with only Mr. Crowder voting in the negative.  Ms. Baldwin seconded the motion, which carried unanimously.  Mayor McFarlane ruled Mr. Odom's motion adopted on a vote of 8-0.
Issue 2:
The Neighborhood Mixed Use and Community Mixed Use future land use categories contain undefined terms.

Committee Recommendation:  Staff was asked to explore the issue and offer a solution.  Staff was also asked to consider adding the terms "large-format supermarket" and "superstore" to the land use categories and provide a definition of each.

Staff Recommendation:  Staff recommends that the following four terms be added as defined terms in the glossary of the Comprehensive Plan.  This will require a Comprehensive Plan amendment.

Supermarket:  A retail grocer principally devoted to the sale of food.  Can be a stand-alone use or may anchor a convenience-related shopping area containing other retail uses. Typically vary in size between 20,000 and 50,000 square feet.

Supercenter: A retailer that sells combines food and grocery items, soft goods, convenience items and household items in the same store with a significant selection of non-food items.  Typically vary in size between 50,000 square feet and 100,000 square feet average more than 170,000 square feet in size.

Large Format Store:  A retail use, also known as "big-box retail."  Can be located on a single parcel as a single use, or be the anchor of a power center or community center. Typical products include food, soft goods, home improvement items, appliances, building or construction material, and retail sold in bulk.  Large format stores are typically larger than 75,000 square feet, often substantially.

Larger Drug Store:  A retail store that sells some grocery and convenience items. Includes a pharmacy and the sale of prescription and over-the-counter medicine. Typically in excess of 20,000 square feet.

Staff recommends that "superstore" be defined as "large format retail" and that "large format supermarket" be defined as a supermarket greater than 50,000 square feet, consistent with the definition of "supermarket."
Council Direction

Amend the Comprehensive Plan to include new defined terms?


Supermarket


Supercenter


Large Format Store

Larger Drug Store


Superstore


Large Format Supermarket

Mr. Stephenson, seconded by Mr. Crowder, moved to uphold staff's recommendation to add all six new defined terms to the Comprehensive Plan.  Approval was unanimous and the Mayor ruled the motion adopted on a vote of 8-0.
Issue 3:
The Neighborhood Mixed Use and Community Mixed Use land use categories contain language that is not implemented in the Unified Development Ordinance.

Committee Recommendation:  The Committee recommends that the Neighborhood Mixed Use and Community Mixed Use categories be amended as shown.

Staff Recommendation:  Staff recommends that the Neighborhood Mixed Use and Community Mixed Use categories be amended as shown.  This will require an amendment to the Comprehensive Plan, which could be heard by the Planning Commission in January 2015.
Neighborhood Mixed Use

This category applies to both drivable neighborhood shopping centers and as well as pedestrian-oriented retail districts such as Hillsborough and North Person Streets. The service area of these districts is generally about a one mile radius or less. Typical uses would include corner stores or convenience stores, restaurants, bakeries, grocery stores and supermarkets (other than super-stores/centers up to approximately50,000 square feet in size), drug stores, dry cleaners, video stores, small professional offices, retail banking, and similar uses that patrons may visit one or more times a week, and where proximity and convenience are major factors in decisions regarding where to serve the immediately surrounding neighborhood. shop.  Residential and mixed use projects with upper story housing are also supported by in these areas.  Retail centers greater than 150,000 square feet in size, or concentrated urban nightlife districts, are not contemplated appropriate in for this designation., Where residential development complements commercial uses, it would generally be in the Medium density range.
NX is the most appropriate zoning district for these areas.  Heights would generally be limited to three stories, but four or five stories could be appropriate in along frequent service transit corridors, and walkable areas with pedestrian-oriented businesses when the retail is arranged into a traditional "main street" format with upper floor uses and an urban approach to frontage.
Community Mixed Use
This category applies to medium-sized shopping centers that include a focus on comparison goods (for which consideration of quality and price trump convenience), such as Cameron Village; and larger pedestrian-oriented retail districts such as Cameron Village as well as more intensely developed mixed-use areas served by transit, that may combine higher-density several stories of upper floor housing with a restaurant row or entertainment district (such as Glenwood South) or an urban "high street" (comparison shopping in a main street format, such as Main and Lassiter in North Hills).  Typical commercial uses include large-format supermarkets, larger drug stores, department stores and variety stores, clothing stores, home furnishings, banks, offices, restaurants, movie theaters, hotels, and similar uses that draw from multiple neighborhoods.  Development intensities could be higher than in Neighborhood Center Mixed Use areas, including shopping centers up to 250,000 to 500,000 square feet in size, and mixed use buildings of five or more stories., with mid-rise buildings as well as low rise buildings. Where residential development occurs, ground floor retail would be is encouraged and minimum building heights might be applied in transit-rich areas.  Heights would generally be in the three to five story range, although additional height up to 7 or 12 12 stories would be appropriate when indicated in a TOD plan or other small area plan.in TOD areas and at the core of mixed use centers.

CX is the primary corresponding zoning district for these areas.  Appropriate urban form standards for frontage should be applied, recognizing that some of the designated areas are established neighborhood "main streets" and others are suburban auto-oriented shopping plazas or strip centers fronting on high-volume arterial roadways.  For both this category and Neighborhood Mixed Use, greater height should include appropriate transitions be consistent with applicable transition policies and be accompanied by a pedestrian-friendly relationship to the public realm.

Council Direction

Amend the Comprehensive Plan to alter Neighborhood Mixed Use and Community Mixed categories?
Mr. Stephenson stated the Comprehensive Planning Committee had requested options for modification of Neighborhood Mixed Use (NMU).  This originally rose from the clear distinction in scale and intensity in the Comprehensive Plan between NMU and Community Mixed Use (CMU).  NMU is clearly smaller scale, referring to corner stores, serving one immediately surrounding neighborhood, etc.  CMU talks about larger format stores of various types serving multiple neighborhoods.  What is currently mapped NX on the ground is generally a lot larger in his view.  Staff proved his point by changing some key phrases in NMU that remove the smaller scale intent and substitute a larger scale intent.  Mr. Stephenson does not prefer the new revised text over the existing text, but would that Council get the Planning Commission to weigh in on the value of the original intent and whether it aligns better with a new zoning district (Issue #8).  He suggested Council ask the Planning Commission to look at both new versions of NMU and CMU in the context of the six new definitions in Issue #3 above and with the opportunity to define a new small zoning district after the remapping process is complete that more accurately aligns with the original intent of the text.
Mr. Crowder agreed the Planning Commission needs to look at this text from the context of "should there be an intermediate zoning category?"  NMU could fill that and a lesser category could fill the intent of the definition of NMU.  He is not sure we want to go through the process of remapping the entire City, then come back later with a new zoning district.  There is huge merit in looking at a better gradation.  In the remapping process, almost every small to medium size shopping center that does not fit into the same definition as North Hills or Cameron Village has been thrown into the CMU category.  That is problematic for many people because of development intensity and scale and uses that are not compatible with neighborhoods.  He agrees the Planning Commission should look at whether the text should be revised or left alone and an intermediate category lesser than NMU be created.  Mr. Stephenson said the intent of a new zoning district is not to rezone existing parcels to that new district, but be used for new rezonings that may occur outside of the City's growth centers where the City wants to promote a more compact walkable neighborhood type of retail development that does not contain a large format anchor store.  There is not an opportunity for this type of compact walkable development in growth centers.

Mr. Gaylord moved to recommend referring this to the Planning Commission to look at staff's language and to consider the necessity of a third rezoning category.  His motion was seconded by Mr. Weeks.
Ms. Baldwin asked what issue the Council is trying to solve.  Interim P&D Director Bowers responded staff was asked to revise the NMU and CMU descriptions in the Comprehensive Plan.  They felt the existing language is being interpreted to say a particular type of neighborhood shopping (supermarket, which is an enumerated use for NMU) is not appropriate in these areas because it could serve a trade area larger than one mile or more than one neighborhood.  The existing language is difficult to apply in a precise code-like fashion, because a trade area cannot be determined unless every shopper entering the store is asked where they came from.  Also, trade areas vary for a given use depending on how dense the surrounding area is.  Staff tried to create an alternative means to describe the intent of the language based on what is known in the industry as the distinction between convenience goods (for example, weekly groceries) and comparison goods (clothing, furniture, bicycles, etc.).  Staff did not have issues with the current language; they simply tried to provide clarity without trying to determine the trade area of a particular user and whether it is consistent or not.  The issue Council and/or staff is trying to solve is that NX zoning could produce a shopping center with a large parking field that occupies 10 acres or more land area, which is inconsistent with the NMU designation, so one or the other needs to be revised.  Staff's interpretation is slightly different.  Staff thinks the Comprehensive Plan language accommodates both pre-war style retail nodes such as Five Points as well as smaller scale retail centers on the corner of two roads which contain a parking field and are anchored by a large supermarket or other type of convenience retail use, which are very common throughout Raleigh.
Mr. Crowder said that during the Comprehensive Plan update there was a lot of conversation among his constituents about changing the complexion of existing centers from autocentric to more compact walkable mixed use communities.  He believes there was not enough gradation and scale.

Mayor McFarlane called for the vote on Mr. Gaylord's motion, and the motion passed unanimously.  The Mayor ruled the motion adopted on an 8-0 vote.
In answer to Ms. Baldwin's question, Mr. Stephenson distributed copies of the following table and asked that it be made part of the record.

Table showing characteristics of new small-scaled retail/mixed use zoning district

	Mixed Use
Center Size
	Scale and Intensity Description
	Example
	UDO Zoning
	Neighborhood Impactful Uses?

(UDO)
	Appropriate Outside Comp Plan Growth Centers?

(Comp Plan)
	Scale and Intensity Limit?  (UDO)

	Small
	Adopted Comp Plan NMU Text (1)
	North Person St
	NX – Small
	NO
	YES
	YES

	Medium
	Proposed Comp Plan NMU Text (2)
	Creedmoor Crossing
	NX
	NO
	NO
	NO

	Large
	Adopted Comp Plan CMU Text
	Cameron Village
	CX
	YES
	NO
	NO


NMU scale and intensity example text:
(1)
Adopted NMU text includes "corner stores", "serv[ing] the immediately surrounding neighborhood" and "walkable areas with pedestrian oriented businesses"

(2)
Proposed NMU text includes "retail centers [up to] 150,000 square feet" and removes "serv[ing] the immediately surrounding neighborhood" and "walkable areas with pedestrian oriented businesses"

Issue 4:
The Staff reports for zoning cases do not adequately or accurately determine consistency with the Comprehensive Plan.
Committee Recommendation:  The Committee recommends that the language in the four-part test be amended as shown below.  Additionally, the Committee requested that staff consider adding language to the Comprehensive Plan that would require consistency with the future land use map as a pre-requisite to overall consistency.  The Committee also asked staff to identify "key" policies in the Comprehensive Plan.  These key policies could be used to signify greater importance of a particular policy.

Staff Recommendation:  Staff recommends that the language in the four-part test be amended as shown below.  Staff also recommends that future zoning reports include an analysis of the four-part test.  Staff recommends that the key policies in the Comprehensive Plan be identified through the five-year update process, which will begin this year.

●
Is the proposal consistent with the vision, themes, and policies contained in the Comprehensive Plan?

●
Is the use being considered specifically designated on the Future Land Use Map in the area where its location is proposed?

●
If the use is not specifically designated on the Future Land Use Map in the area where its location is proposed, would the benefits of its establishment to the owner, neighbors, surrounding community and public interest equally outweigh the detriments, and would the proposed uses under the new zoning is it needed to service such a planned use, or could it be established without adversely alter altering the recommended land use and character of the area?

●
Will community facilities and streets he available at City standards to serve the use proposed for the property?

Council Direction

Amend the Comprehensive Plan to alter the "four part test"?

Mr. Stephenson moved to send staff's recommendation to the Planning Commission with two amendments:  consider adding language to the Comprehensive Plan that would require consistency with the future land use map as a pre-requisite to overall consistency, and request that the Planning Commission highlight in the staff report those policies identified by staff as "key" policies in the Comprehensive Plan.

With regard to the second amendment in Mr. Stephenson's motion, Interim P&D Director Bowers said that staff agrees but would prefer to do that as part of the 5-year update for the Comprehensive Plan because staff is creating a larger format of the document to make it more user-friendly.  However, it can still be done in the short term.
Mr. Gaylord seconded Mr. Stephenson's motion with one addition:  that the Planning Commission pay close attention to the additional language.  The language after "detriments" seems redundant and general and potentially introduces conflicting interpretations; he would end the sentence with the word "detriments."  Mr. Crowder said he does not necessarily agree with that; he thinks the City Attorney did a good job with this.  He would second Mr. Stephenson's motion.  Mr. Stephenson said he is not averse to an amendment which says this is an area that needs discussion as well, and Mr. Gaylord replied that is all he is trying to say.  Mayor McFarlane said Council can ask the Planning Commission to look at that.
Referring to the first bullet, Mr. Maiorano asked if staff had experienced any difficulties in trying to ensure absolute consistency.  He also asked if there are policies that could create conflicting outcomes in any situations and if so, how this language would be applied when staff performs its analysis.  Interim P&D Director Bowers explained staff intentionally drafted the Comprehensive Plan to be free of conflicts, but there are instances where there are competing objectives.  In those cases, the decision-making body has to weigh those considerations and make a decision.  Chapter 1 of the Comprehensive Plan contains a section regarding how the Plan is to be used.  It is unreasonable to expect every project to affirmatively implement every policy of the Comprehensive Plan.  Staff tries to determine how difficult it is to address inconsistency and still have a viable project.  Mr. Maiorano asked if staff had any concerns about the current word choice given the fact that the Comprehensive Plan specifies that consistency is relative and not absolute, and it is not anticipated that every proposal and project will implement every Plan policy.  Interim P&D Director Bowers responded with an explanation and Mr. Stephenson summarized the explanation as "it is a judgment call"; and Mr. Bowers agreed.
Mayor McFarlane called for a vote on Mr. Stephenson's motion.  Council clarified for P&Z Administrator Crane that the motion is to move forward with the amendments, not just have the Planning Commission study the issue.  The motion carried unanimously and the Mayor ruled the motion adopted on a vote of 8-0.  It was further clarified that the motion incorporated Mr. Stephenson's two amendments and Mr. Gaylord's addition.
Issue 5:
Comprehensive Plan guidance should be utilized for all site plan reviews.

Committee Recommendation:  The Committee recommends no change to either document.

Staff Recommendation:  Staff recommends no change to either document.

P&Z Administrator Crane pointed out that legally, this cannot be done.  The Comprehensive Plan is used in discretionary decisions and discretion cannot be used in administrative functions.  If a site plan meets Code, it must be approved.
Mr. Stephenson moved approval of staff's recommendation.  His motion was seconded by Mr. Gaylord and carried unanimously.  Mayor McFarlane ruled the motion adopted on an 8-0 vote.
Issue 6:
Provide guidance to the Planning Commission regarding the meaning of height limits that are already in the UDO.

Committee Recommendation:  The Committee recommends that the UDO be amended to make clear that height is measured in stories and feet. One section of the UDO does provide an example and uses the word "or" instead of "and."

Staff Recommendation:  Staff recommends that the language in the UDO should be clarified. Staff has acknowledged the UDO inconsistency and will correct the language in the first round of UDO amendments.
Council Direction

Amend the UDO to clarify height regulations?
Mr. Stephenson, seconded by Mr. Crowder, moved approval of staff's recommendation.  The motion carried unanimously and the Mayor ruled the motion adopted on a vote of 8-0.
Issue 7:
The Neighborhood Mixed Use zoning district is too similar in nature to the Commercial Mixed Use zoning district.  The permitted uses contained within each zoning district do not adequately reflect the corresponding future land use categories.
Issue 8:
The NX zoning district permits intensities beyond what the corresponding future land use categories envision.  The language contained in the land use categories is not implemented in the NX districts.

Committee Recommendation:  At the final Committee meeting, staff was asked to explore the possibility of a new UDO zoning district.  The new district would be a replacement for the Buffer Commercial district from the Part 10 zoning code.  In addition, while not a formal recommendation of the Committee, there was also discussion of a new future land use category that corresponds with the zoning district.

Staff Recommendation:  Staff has not had adequate time to explore the inclusion of a new zoning district in the UDO.  Staff recommends that a district similar to Buffer Commercial not be included in the UDO.  The BC district was not a successful zoning district.  Where NX zoning is considered too intense for a BC area in the remapping, OX or RX may be selected.  If the Council chooses to direct staff to explore a new district, staff requests guidance as to the undesirable uses or impacts that require mitigation.  The City is on the cusp of adopting a new zoning map.  The Planning Commission will receive this map on October 16 and begin the review process.  The City Council will ultimately receive a recommendation from the Planning Commission regarding the new zoning map.  The introduction of a new zoning district at this point in the remapping process could be detrimental.

Staff suggests that the permitted uses in the NX district be fully explored with the first package of UDO amendments.  Certain use categories, such as "outdoor recreation" and "retail sales" could be refined.  The inclusion of bars, nightclubs and lounges as a limited use could be explored.  Based on the outcome, some areas on the zoning map currently proposed for CX could be changed to NX without creating a use-based nonconformity.

Council Direction

●
Amend the UDO to include a new zoning district?

●
Amend the permitted uses in NX and CX?

P&Z Administrator Crane explained Issue #7 is about how the two districts CX and NX interplay with each other and Issue #8 is about NX not being implemented through Comprehensive Plan guidance.
Mr. Stephenson noted the Council voted earlier in the meeting to ask the Planning Commission to look at the creation of a new zoning district.  Staff said if that is the case, it will need guidance on undesirable uses and impacts that might require mitigation.  He referred the Council to the table he distributed during discussion of Issue #3 above.  The fifth column of the table is "Neighborhood – Impactful Uses? (UDO)."  The Comprehensive Planning Committee had a good discussion about that related to NX.  As staff has mentioned, neighborhood bars, gas stations, and pawn shops would be looked at in terms of being limited or not allowed in NX districts.  With regard to other types of caps on impacts, the last column of the table indicates scale and intensity would be limited in the NX-Small new zoning district, but not NX or CX.  There has been a lot of discussion about how parking caps are a better proxy for the impacts Council is trying to limit in small-scale retail areas.  It could be anchor tenant or overall square footage.  This is his response to staff's request for guidance with regard to undesirable impacts or uses that might require mitigation. 

Mr. Crowder thanked Mr. Stephenson for the matrix and said when it comes to areas outside of Comprehensive Plan growth centers, it could be within a growth center or not.  The same thing goes for medium mixed use center size in NX.  It would be appropriate for the Planning Commission to look at scale and intensity when crafting the NX and NX-Small districts.  These would be his only amendments to the recommendations.
Mr. Gaylord moved to recommend the Planning Commission look at use limits and impact limits for the new zoning district in context with the previous discussion, as well as incorporating staff's recommendations.  Mr. Odom seconded the motion.
Mr. Stephenson said he would like more discussion of the BC district and what should be done with it before he votes on the motion.  Staff described why it was not successful and he agrees it was too highly limited.  The new district would remove a lot of limits.  In terms of remapping, he asked if staff's selection of NX as the conservative one-to-one remapping is appropriate, or whether the conservative one-to-one remapping is instead OX or RX.  He would like clarity on what staff is recommending as the remapping of BC to other districts.  Interim P&D Director Bowers replied he is not sure staff mapped BC as NX in all cases.  If a site is developed for residential use, the zoning provided for 10 units per acre, so R-10 is also an option for remapping BC.  Council could ask the Planning Commission to look at BC and determine if NX zoning is too significant a change given the particular site in question, and whether some other site should be selected.  R-10, RX and OX are not the same as BC, but if one of those districts is chosen, the ability to provide a lot of retail use would be dramatically curtailed.  Many of the sites are too small to provide any retail because of the requirement that the retail be in a mixed use building and only occupy a certain percentage of the building.  Mr. Stephenson said since OX allows 4,000 square feet of retail and BC only allows 3,000, it is a much closer and conservative one-to-one remap than NX, which has no retail square footage limit.
Mr. Crowder said he had planned to make a motion similar to Mr. Gaylord's, but include having the Planning Commission look at appropriate scales for NX-Small and NX or whatever new zoning district could be formulated.  He sees NX-Small as being a smaller scale facility like The Marketplace on Lake Boone Trail.
P&Z Administrator asked for clarification of the motion, i.e., whether the directive is to begin the process to amend the Code or have the Planning Commission study the issue.  Mayor McFarlane responded it is to study the issue.  Mr. Stephenson said Mr. Gaylord's motion also included adding to the discussion of the new zoning district his suggested guidance for undesirable uses and impacts.  Mr. Gaylord confirmed.
Approval of the motion was unanimous and Mayor McFarlane ruled the motion adopted on a vote of 8-0.
Deputy City Attorney Botvinick asked about the other proposal.  Staff has already notified property owners about how properties are going to be rezoned during the remapping, including recommendations for BC, NX and CX.  Staff's guidance from the Council was to try to avoid nonconformities and to try not to limit uses or take away uses people already had.  Under the existing UDO, bars are not allowed in NX, so staff had to recommend that bars be zoned CX in order to avoid creating nonconformities.  The site location for bars is regulated by the State ABC Board, not local government.  The Deputy City Attorney had recommended to the Comprehensive Planning Committee that certain smaller bars be allowed but regulated by their ancillary uses.  For example, if a sports bar is not desirable, limit the number of televisions bars may contain.  If a neighborhood bar is desirable, prohibit outdoor eating and drinking.  Amplification of sound could be prohibited.  These types of regulations are part of staff's proposal.  Staff needs direction for regulation of pawn shops as well.  Mr. Gaylord pointed out his motion included "incorporating staff recommendations."
Mr. Stephenson said another issue that has been a major concern for Mr. Crowder is the number of mid-size retail centers like Avent West that have been mapped to CX and therefore have a much broader range of uses available to them that will impact neighborhoods and are not compatible with neighborhoods.  Mr. Crowder would like to have neighborhood-friendly retail centers near neighborhoods.  Mr. Crowder said all but one shopping center, which is located at Western Boulevard and Method Road, was previously NMU and is now remapped CX.  This is very problematic, especially relative to their proximity to neighborhoods.   He pointed out a land owner can petition for a higher designation in a conditional use case.  Mr. Crowder would like staff and the Planning Commission to reconsider some of those designations.

Interim P&D Director Bowers said that can be done during the Planning Commission review.  If bars are made a limited use in NX, many shopping centers that contain a bar can be mapped NX without creating a nonconformity.  Many of these areas are currently mapped Shopping Center (SC) and the permitted use tables for SC and CX are very similar.  There will be some loss of entitlements going from SC to NX that would not occur in remapping from SC to CX.  This would help with the intent of eliminating nuisance uses, but the property owners will have to be re-notified of the change and be allowed to participate in the process.
Mr. Crowder moved to direct staff to do that as well.

Deputy City Attorney Botvinick pointed out staff has already made recommendations to the property owners regarding the remapping process.  The next step of the process is that the matter is referred to the Planning Commission.  The Planning Commission, which is not bound by the Council's directives to staff, will analyze the remapping and make recommendations to the City Council.  Council has the final say as to what is advertised for public hearing.  After the public hearing, Council makes a final decision.
Mr. Stephenson seconded Mr. Crowder's motion.  Mr. Odom asked for clarification of the motion.  Mr. Crowder explained he had moved to make those changes on the NMU to CX remapping and notify the property owners so they can participate in the Planning Commission process.  Mr. Odom said he thought Mr. Gaylord's original motion covered it all.
Mr. Gaylord noted his original motion was to accept staff's recommendations relative to adjustment of the districts and for the Planning Commission to look at an additional zoning district as a component of that.  He is fine with adding these additional components into the Planning Commission's consideration as it reviews adjustments to the remapping process.  Mr. Odom seconded this amended motion and approval was unanimous.  Mayor McFarlane ruled the motion adopted on a vote of 8-0.
Issue 9:
The transition standards in Section 3.5 of the UDO should recognize development adjacent to an alley.

Committee Recommendation:  The Committee recommends that the language stated below be included in the UDO.  The Committee also discussed including language that would require a transition across a local street.  The Committee asked that the application of the transition regulations across a street be discussed at the work session.

Staff Recommendation:  Staff recommends the alteration to the UDO as described below.  Staff does not recommend that the transition regulations be applied across a street.  The discussion at the Committee was related only to the local streets, which typically have a width between 55 and 64 feet.  The requirement to apply a transition across a street would conflict with other UDO regulations.  For instance, if a frontage were applied to a mixed use property, a building would be required to locate within a certain distance of the street.  The transition regulation would require a physical separation away from the street or reduce building height adjacent to the street.
Section 3.5.1 Applicability
A.
The following neighborhood transition standards apply in the Mixed Use and Campus Districts when the following occurs:
1.
The site immediately abuts a district boundary of an R-1, R-2, R-4 or R-6 district, except where the abutting property contains a civic use.
2.
The site immediately abuts a district boundary of an R-10 district where the abutting property is vacant or contains an existing detached house or attached house used for residential purposes.
B.
Zone B does not apply to sites 50 feet or less in depth.  In such cases, Zone C starts immediately adjacent to the Zone A protective yard. 

C.
Zones B and C do not apply to detached house, attached house, townhouse or apartment building types in RX- where 3 stories is the maximum height. 

D.
Where an intervening alley is located between the residential property and the mixed use district, the transition regulations apply.  One-half of the width of the alley shall be included in the required transition yard measurement and shall be applied to the required width of Zones A and B.

Council Direction

●
Amend the UDO to apply transition regulations when an alley is present?

●
Amend the UDO to apply transition regulations across a local street?

P&Z Administrator Crane specified that the discussion and recommendations pertain to public right-of-way alleys.
Referring to the slide of Hillsborough Street, Mr. Odom asked how deep the lots are.  Mr. Crane estimated 150 feet, and Mr. Odom said that means a transition of 50 feet takes away one-third of the lot.  Mr. Stephenson referred to Diagram 2 of his handout (Transition at Alley [lot and street dimensions are based on section through Cameron Park at Hillsborough Street]) and explained how it illustrated this discussion and recommendations.  Mr. Crowder commented that residents who happen to have that alley condition, even though there are not many in the City, are being punished.
Mr. Crowder moved to send this issue and recommendations to the Planning Commission for further review.  His motion was seconded by Mr. Stephenson.
Ms. Baldwin asked what impact the new regulations would have on some of the development on Hillsborough Street, especially the recent four-story structures such as those associated with Jim Zanoni's real estate firm, and whether the regulations would prohibit those types of developments from being built.  She is looking for the unintended consequences.  Interim P&D Director Bowers responded the first small Zanoni building is in the envelope where the transitions are required and a building with that footprint could not have been built under the UDO transitions.  Staff agrees the transition standards on these small sites have an impact on the development yield and in some cases, if the site does not have enough depth, the impact is significant.  That is the price paid for having a neighborhood transition.  Staff heard from Mr. Zanoni and his architect that some of his developments could not have been built with their current proposed massing under these standards.  They are bringing in developments under legacy zoning.  If nothing is done with the proposed transition recommendations, the sites that do not have an alley behind them will be impacted by the transition standards.  What is new is extending those standards to alley situations, of which there are only a few in the City, and still will be looking at the impacts of that.  Part of the Planning Commission's review would be case studies.  Mr. Crowder said he hopes staff will also show examples of an alley condition that is not a public right-of-way.  Interim P&D Director Bowers reminded him an alley is only a problem when it is a public right-of-way.

Mr. Crowder's motion carried by a vote of 7-1 (Mr. Odom voting in the negative).  The Mayor ruled the motion adopted.
Mr. Stephenson referred the assembly to Diagram 4 of his handout (Local Street View), stating that it is something the Committee voted unanimously to send to the full Council for discussion.  This circumstance exists in dozens, if not hundreds, of locations with commercial retail along commercial frontage corridors that have residential use right behind them.  He does not think the Council ever intended to permit that level of intensity directly across a residential street.  Mr. Stephenson moved to send the application of transition regulations across a local street to the Planning Commission for further review and recommendation to the City Council.  His motion was seconded by Mr. Crowder and carried unanimously.  The Mayor ruled the motion adopted on a vote of 8-0.
CLOSED SESSION

CLOSED SESSION – HELD 

Mayor McFarlane moved to enter closed session pursuant to NCGS 143-318.11(a)(5) for the purpose of instructing staff regarding the possible acquisition of park land adjacent to Western Boulevard.  Her motion was seconded by Mr. Weeks and a roll call vote resulted in all Council members voting in the affirmative.  The Mayor ruled the motion adopted on a vote of 8-0.  Council entered closed session at 10:53 a.m.
Council reconvened in open session at 11:37 a.m.  Mayor McFarlane announced the City Council had given the City Attorney direction in a real estate matter.
ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 11:37 a.m.

Leslie H. Eldredge

Deputy City Clerk

