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COUNCIL MINUTES
The City Council of the City of Raleigh met in a Unified Development Ordinance Citywide Remapping Work Session at 4:00 p.m. on Monday, November 9, 2015 in the City Council Chamber of the Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:

Mayor Nancy McFarlane

Mayor Pro Tem John Odom
Councilor Mary-Ann Baldwin
Councilor Kay C. Crowder

Councilor Bonner Gaylord

Councilor Wayne K. Maiorano

Councilor Russ Stephenson

Councilor Eugene Weeks

Mayor McFarlane called the meeting to order at 4:07 p.m.  All Council members were present.
UNIFIED DEVELOPMENT ORDINANCE CITYWIDE REMAPPING – PUBLIC COMMENT REVIEW; REQUESTS – VARIOUS ACTIONS TAKEN
Senior Planner Bynum Walter began the discussion of today's agenda items.  One was a special request to remove a smaller case from the citywide remapping.  Another was discussion of more restrictive heights along Fayetteville Street.  Third were two items deferred from previous work sessions, i.e., the Glenwood-Brooklyn Historic Overlay District, and frontage-related requests impacted by TC-4-15.  Finally, there would be brief discussion about what is ahead for next week.
A.
Special Request
69.
8029 AND 8131 CREEDMOOR ROAD (Z-22-14)
Current


CUD O&I-1

Public Hearing

OX-3-CU (zoning conditions currently in place remain)

Alternative


Remove from Z-27-14; resolution done by Z-22-14

Future Land Use

Office & Residential Mixed Use

Urban Form


N/A

The commenter, a near neighbor, requests removal of parcels included in Z-22-14, a pending privately-initiated zoning case, from the citywide rezoning process.  Resolution of Z-22-14 is pending the Council's decision regarding TC-8-15 – Street Connectivity and Access.  The text change was last discussed by Council on November 3 and was deferred for further discussion on November 17.

The Z-27-14 citywide rezoning public hearing proposal for the properties in question leaves the zoning conditions established in 1990 and 1998 in place and would not affect the connectivity issues in question in the next text change.  Omitting these parcels from Z-27-14 citywide remapping would mean that if Z-22-14 is not approved, the parcels would not be zoned with a Unified Development Ordinance zoning district and there would be no Code to support them.
Senior Planner Walter explained the request as outlined above, adding that these two parcels on Creedmoor Road are just south of Brennan Drive.  She pointed out the zoning conditions currently in place would remain, and those conditions prohibit access, which has been at the heart of the Z-22-14 discussion.
Mayor McFarlane stated without objection that it appears that whatever conditions come through as part of the rezoning will carry over and the two parcels do not need to be removed from Z-22-14.
B.
City Council-Initiated Large Area Request

Height on Fayetteville Street
Council last discussed downtown height designations during the May 18 work session, in advance of the public hearing.  During the November 2 work session, the Council indicated that they would like to revisit this topic.  Staff has prepared a map that illustrates the lowest possible heights that can be zoned along Fayetteville Street without creating height-related nonconformities.

Senior Planner Walter presented this item as outlined above, adding that it involves the area of Fayetteville Street between Morgan Street and South Street.  Staff divided the area into five blocks for discussion purposes.  The public hearing proposal was largely for 40 stories.  The agenda packet included information about the range of height that would be allowable and would not create nonconformities.  Staff will mainly address lower height options.  PowerPoint slides included the public hearing proposal and lower alternative heights which would be discussed by individual block.  National Register Districts and Raleigh Historic Landmarks were indicated on the maps. 
Block A – Morgan Street to Hargett Street (south of the Capitol)
12 parcels

Court of Appeals and Supreme Court are proposed for five stories

Senior Planner Walter showed street views and pointed out some of the existing buildings and structures to remind Council what is physically on the street, including the NC Supreme Court, Alexander Place parking deck, the NC Court of Appeals, some smaller storefronts, and the Wells Fargo building.  Mayor McFarlane asked if the height of the two court buildings is restricted by being in the National Register Districts.  Senior Planner Walter replied the buildings are subject to the Certificate of Appropriateness (COA) process, which would call into questions buildings well-related in height, and it is unlikely a COA process would support significant height south of the Capitol building.  Staff hopes to see those buildings remain in place.
Mr. Maiorano confirmed with the Mayor that the purpose of this exercise is to look at Fayetteville Street in particular in order to evaluate and preserve properties with historic value or character value.  Mr. Stephenson said the overall map shows some other landmark properties indicated by blue dots.  Additionally, there are a number of properties in the Registered National Historic Districts that are contributing structures that don't have a specific designation on them.  Senior Planner Walter confirmed the National Register Districts and Raleigh Historic Landmarks are indicated on the map.  In this particular block of Fayetteville Street, the two courts are in the National Register District and the Masonic Temple is a Raleigh Historic Landmark.  Mr. Stephenson asked his fellow Council members if they are interested in protecting historic buildings only on Fayetteville Street or in the entire downtown height zone.  Mr. Maiorano responded that to better assess that question, it would be helpful to understand the redevelopment constraints with respect to properties in the National Register Districts compared to Raleigh Historic Landmarks, i.e., the parameters that protect a piece of property or prohibit removal of a building or structure.
Senior Planner Walter pointed out two parcels that are in a National Register District that also happens to be a local district, and demolition is highly discouraged.  Mr. Maiorano asked if demolition was prohibited.  Senior Planner Walter replied the Raleigh Historic Development Commission (RHDC) could ask for a delay as a means to discourage demolition.  Given that the Court of Appeals and Supreme Court are state-owned properties, (1) how likely is it that those two properties would change, and (2) if the state decides it wants to change the properties, how much control does the City really have?  Mr. Maiorano reiterated the Council members should be informed of the constraints and parameters of a particular designation so they know, realistically, what they are debating.
Deputy City Attorney Ira Botvinick explained when it comes to the local district regulations, the City can delay demolition and can regulate the design of the new buildings and changes to the exterior of the buildings.  By state law, the state has agreed to be subject to local historic district regulations.  The City's Capital Historic District would be applicable to the Supreme Court and Court of Appeals.  A national registry deals with federal money.  If the City was going to use federal money widen the street, the federal government would look at that and at the National Registry of properties and could caution the City might not want to do that because it could have negative implications for those buildings.  Other than dealing with federal money, the National Registry does not have any real regulatory component.  Local historic districts and local landmarks have a regulatory component.

Senior Planner Walter clarified that demolition is not strictly prohibited, but a property owner would need a COA to get a demolition permit.  While there may be circumstances where a COA would be issued for a demolition permit, it seems very unlikely.  Deputy City Attorney Botvinick added the City can delay, but not prohibit, demolition.  Mr. Maiorano said what was just described applies by and large to those pieces of property that have the blue dots (Raleigh Historic Landmarks).  Deputy City Attorney Botvinick said it would also apply to local designated historic districts.
Mr. Stephenson stated this brings him back to his original question.  He thinks the point of looking at Fayetteville Street is to ask if the Council has an interest in adding height value to historic properties that would make it more desirable to tear down existing buildings and do away with them.  If that is true on Fayetteville Street, it is probably true in any downtown height district.  He would be very surprised if Council decided it only cared about protecting historic buildings on Fayetteville Street and nowhere else downtown.
Deputy City Attorney Botvinick stated when Council created a height designation for the Prince Hall Historic District, it lowered the height to prevent conflict between the governing body (Council) and the regulatory body (RHDC).  He cautioned it is better to speak with one voice and be consistent with your messaging.  Mr. Stephenson pointed out there is an Historic Overlay District (HOD) with landmark properties one block east of Fayetteville Street.  The height map being discussed by Council puts the height there at 20 stories, so the City is already automatically sending mixed signals one block east of Fayetteville Street.

Mr. Maiorano stated Council just determined there are certain properties that might be impacted by this discussion.  He said he doesn't fully appreciate why heights are being redefined on the whole of Fayetteville Street, and asked if it would make more sense to look at those specific properties and decide whether they need to be altered, rather than doing a wholesale revisit discussion on all properties north to south on Fayetteville Street.  Mayor McFarlane responded that was the question Council asked, i.e., if there was a way to protect historic buildings by height.  What staff has brought back is the map of existing heights.  Mr. Maiorano said the Mayor raised a very good point.  He agrees with her that there is real value in saving the character and eclectic nature of some properties on Fayetteville Street, such as the post office, the Sir Walter, and the Briggs building.  They will add visual value to the street going forward and should be protected.  He suggested that Council focus exclusively on Raleigh Historic Landmarks today rather than all of Fayetteville Street.
Ms. Baldwin asked if staff had a map of what Council previously approved for Fayetteville Street.  Senior Planner Walter referred her to Assistant Planning Director Travis Crane's November 5, 2015 memorandum regarding Z-27-14 memo that was included in the agenda packet and contained height maps.
Ms. Crowder asked for clarification based on Mr. Maiorano's comment, asking if Council is looking at the properties containing Raleigh Historic Landmarks as it relates to some kind of historic preservation and ensuring Council protects those parcels.  Mr. Maiorano said that is the spirit of the conversation, to look at how the Council views zoning height as an entitlement in order to preserve to some degree what is on a property.  For example, if Council were to establish a height for the Briggs Building, it would make it difficult to potentially remove it.

Block B – Hargett Street to Martin Street (Half of Block Bounded by Hargett Street to the North, Martin Street to the South, Salisbury Street to the West, and Fayetteville Street to the East)
30 parcels

Looking at Block B and the blue dot that indicates the Briggs Building, Mayor McFarlane asked if the Boylan Pierce Building is also marked.  Senior Planner Walter stated it is not, because it is not locally landmarked.  Ms. Baldwin noted that block contains six historic structures and therefore seems to be the block the Council would really want to protect.  She would be amenable to leaving that block in the Alternative Heights category in order to protect existing structures, including 12 stories where the Odd Fellows Building is, but five stories where the Briggs Building, Boylan Pierce Building, Capital Club, and Courthouse are.  Mr. Odom said that means that 205 Fayetteville Street, which was proposed for 40 stories in the public hearing, will be mapped at five stories.
Mayor McFarlane asked if the properties with blue dots could be mapped with their existing heights and the rest be mapped at the advertised 40 stories.  Ms. Baldwin said realistically, when looking at the number of buildings on that block, and at the historic buildings and what is between them, it is not possible to fit 40 stories there.  If Council is going to protect these blocks, it will be suppressing some of the properties in between.  However, most of those in-between properties tend to be long, narrow buildings.  The only way to get 40 stories on that block is to tear down the existing buildings.

Mr. Maiorano clarified that based on Ms. Baldwin's remarks, Council is looking at the high concentration of properties that are identified in some way as historic.  There are six in the area bounded by Hargett Street to the north, Martin Street to the south, Salisbury Street to the west, and Fayetteville Street to the east.  He agrees with Ms. Baldwin that the alternative heights approach achieves the Council's objective of preserving and protecting the properties in that area.
Ms. Baldwin moved to accept the alternative heights on the area of Block B with the boundaries described by Mr. Maiorano.  Her motion was seconded by Mr. Maiorano and carried by unanimous vote.  The Mayor ruled the motion adopted on an 8-0 vote.
Block A – Morgan Street to Hargett Street (continued)
Mayor McFarlane stated the NC Supreme Court and other buildings (Wachovia, Wells Fargo) must stay at their existing heights.  Mr. Maiorano said if Council approaches this with the same methodology as it did for that portion of Block B that was just voted on, Council would only be looking at the site on the northeast corner of the intersection of Hargett Street and Fayetteville Street in Block A and determining whether to map it at the 40 stories advertised for the public hearing or the proposed alternative height of seven stories.
Mayor McFarlane moved to adopt the alternative height for that particular site.  Her motion was seconded by Ms. Baldwin.  The Mayor suggested that if the remainder of Block A is mapped as advertised for the public hearing (five stories for the two courts and 40 stories for everything else), and something came up that affected the properties owned by the state, the state would merely go through the rezoning process.  The Mayor's motion carried unanimously and she ruled the motion adopted on a vote of 8-0.
Block B – Hargett Street to Martin Street (Other Half of Block Bounded by Hargett Street to the North, Martin Street to the South, Fayetteville Street to the East and South Wilmington Street to the West)
Mayor McFarlane stated there are two Raleigh Historic Landmarks in this area.  Mr. Stephenson stated that picking those landmarks ignores the local historic designation on about one-third of this block which does not show up on any of these maps; there are locally designated historic properties inside the Moore Square Historic District.  Senior Planner Walter indicated on a map the boundary of the Moore Square Historic District and said it is a National Register District.  Mr. Stephenson said he is not referring to the National Register District; he is referring to the Historic Overlay District-General (HOD-G).  Senior Planner Walter explained the boundary for the Moore Square HOD-G is coincident with the National Register District, and the buildings with the HOD-G have local protection.  The Mayor asked if everything that is hash marked on the map has local protection.  Senior Planner Walter responded not everything; parts of the area do and parts of it don't.  She showed on a map the areas with local protection.
Mr. Maiorano stated the map generated for the public hearing accounted for that level of protection.  Those parcels were carved out specifically and addressed.  If there is any expansion to that, it is the expansion of the one blue dot on the northwest corner of the block, which is the Christian Science Reading Room.  He moved that the Council map this half of Block B as it was advertised for the public hearing and expand it by including the Christian Science Reading Room property.  Ms. Baldwin seconded the motion.  Mayor McFarlane asked if that meant all the properties in the Moore Square historic Area would be mapped to five stories, and Mr. Maiorano responded affirmatively.  The motion carried unanimously and the Mayor ruled the motion adopted on a vote of 8-0.
Block C – Martin Street to Davie Street
6 parcels

Mr. Maiorano said there are two areas between Martin Street and Davie Street that are designated historic, with Salisbury Street and South Wilmington Street the boundaries to the east and west respectively.  Staff's recommendations for those two pieces of property make sense and they should be altered from what the public hearing draft showed.

Ms. Crowder asked if one of the Raleigh Historic Landmarks was the post office.  Senior Planner Walter said the post office is the blue dot in the northwest corner.  She showed its location on the map, as well as the location of the Wake County Courthouse, the PNC Building across the street, and the former BB&T Building on the south side of the block (one of the earlier tall buildings).  Ms. Crowder asked about the BB&T Building.  Senior Planner Walter told her it is recommended for 20 stories, based on its current height of 14 stories.  It goes the width of the block between Fayetteville Street and Wilmington Street.  The Capital Bank Building is the blue dot in the southeast corner.
Mr. Maiorano moved that the two properties bounded by Salisbury Street to the west, Wilmington Street to the east, Martin Street to the north, and Davie Street to the south be mapped to the alternative heights as proposed by staff, and that everything else stay the same.  His motion was seconded by Mr. Weeks and carried unanimously.  The Mayor ruled the motion adopted on a vote of 8-0.
Block D – Davie Street to Lenoir Street
12 parcels

Mr. Maiorano stated the City needs to preserve the Sir Walter.  He moved that the property containing the blue dot (Raleigh Historic Landmark – Sir Walter) be mapped to the alternative height proposed by staff and all other properties in the block bounded by Davie Street to the north, Salisbury Street to the west, Wilmington Street on the east side, and Lenoir Street to the south stay the same (the public hearing height).  His motion was seconded by Mr. Stephenson.
Ms. Crowder asked about the current height of the Sir Walter and Senior Planner Walter replied it is 10 stories.
Ms. Baldwin suggested a friendly amendment to make South Street the southern boundary.  Mr. Maiorano and Mr. Stephenson both accepted the amendment, and the motion carried by unanimous vote.  The Mayor ruled the motion adopted on a vote of 8-0.

Block E – Lenoir Street to South Street

2 parcels

There was no discussion as Block E was included in the amended motion for Block D.

Mr. Stephenson remarked that the highest concentration of locally landmarked buildings in the 100 block of East Hargett Street.  It seems strange that Council just spent all this time protecting landmarked buildings on Fayetteville Street but ignored the street segment with the highest concentration of landmarked buildings one block away.  Mayor McFarlane asked how the height for those buildings was advertised.  After conferring with a colleague, Senior Planner Walter confirmed with the Mayor that the block in question is on Hargett Street, north of Hargett Street and bounded by Hargett Street, Morgan Street, Wilmington Street, and Blount Street.  She reported the buildings in that block were designated for seven stories at the public hearing in deference to the Moore Square Historic District.  The two parking decks in that block and the block to the south are seven stories, so this height will make them conforming and was also chosen in recognition that some of the parcels in the block might be redeveloped in the future and be well-related to that height.  They are in the HOD-G and are subject to the COA process.  Mr. Stephenson replied some of the parcels on Fayetteville Street are as well, but Council decided to protect them by height.  He asked if this means there are no locally designated properties inside the height map for downtown that are not kept at the height similar to … (voice trailed off and sentence was not completed).  Senior Planner Walter said the height in the Moore Square Historic District is generally mapped to seven stories.  The tallest existing buildings there are the parking decks, and they are seven stories.
C.
Deferred Items

34.
GLENWOOD-BROOKLYN
●
Requests different zoning to limit intensity of use for parcels proposed SP R-30 to RX

●
Requests SP R-30 be maintained until creation of HOD-S (Historic Overlay District-Streetside)

The following information was contained in the agenda packet:

The commenters have expressed concern that the protections of Special R-30 will not be in place in the interim before the historic overlay district could be applied.  The Special R-30 district contains additional development standards for buildings with three or more dwelling units.  These standards include:

1.
Building materials consistent with those used on the block face
2.
Minimum roof pitch of 4:12
3.
Specific dimensions of street-facing windows
4.
Front setback related to the block face
5.
Building length may not exceed 1.5 times the building height
6.
Maximum 50% lot coverage
7.
Landscaping required for parking lots adjacent to residential zoning and dwelling

The State law has recently changed regarding aesthetic regulations.  Regulations related to building materials and design may only be contemplated in local historic districts or National Register districts.  Items 1 and 3 are aesthetic regulations.  The Glenwood-Brooklyn area is listed on the National Register.  The City Council has authorized staff to begin working with the neighborhood to explore designation as a Streetside Historic District.  The application of this zoning overlay would require a certificate of appropriateness issued by the Raleigh Historic Development Commission prior to any exterior change to the street-facing façade.  If the Glenwood-Brooklyn neighborhood is rezoned to include the Streetside Historic District, items 1, 2, 3 and 4 would be reviewed during the certificate of Appropriateness review.

Items 4 and 7 are included in the base zoning regulations of the UDO.  Item 5 is regulated in the UDO, albeit in a slightly different manner.  There is no corresponding standard for item 6 in the UDO.

It is also important to note that the demolition of any entire building, site or structure within a pending HOD-S is prohibited when conducted without an approved Certificate of Appropriateness and any demolition during the pending designation may be delayed for a period up to 180 days from the date of issuance or until the City Council takes final action on the pending HOD-S.  The HOD-S will be considered pending once the Raleigh Historic Development Commission votes to recommend the HOD-S to City Council.

The requested alternative is to separate these parcels from Z-27B-14 and delay the application of R-10 zoning.  The area would be treated as a separate case and Council action could be coordinated with the HOD-S process.  Rezoning of this area could be accomplished as part of the HOD-S process, whether or not the HOD-S is ultimately applied.

A second request is related to proposed RX-3 zoning for 14 structures built as single-family, detached houses.  The commenters are concerned about the potential for non-residential uses on these properties, as well as the transition requirements between RX-3 and R-10 zoning that would require a wall if the properties were redeveloped.  The properties in question are: 
	Address
	Lot Size
	Density

	710 Glenwood Ave.
	
	

	712 Glenwood Ave.
	Nonconforming in R-10 or RX
	Nonconforming in R-10 only

	810 Glenwood Ave.
	
	

	900 Glenwood Ave.
	
	Nonconforming in R-10 only

	901 Glenwood Ave.
	Nonconforming in R-10 or RX
	Nonconforming in R-10 only

	1110 Glenwood Ave.
	Nonconforming in R-10 or RX
	Nonconforming in R-10 only

	1114 Glenwood Ave.
	
	

	1218 Glenwood Ave.
	
	Nonconforming in R-10 only

	607 Adams St.
	Nonconforming in R-10 or RX
	Nonconforming in R-10 only

	1117 Filmore St.
	
	Nonconforming in R-10 only

	1205 Filmore St.
	
	

	510 Tilden St.
	Nonconforming in R-10 or RX
	Nonconforming in R-10 only

	611 Washington St.
	Nonconforming in R-10 only
	Nonconforming in R-10 only

	614 Wills Forest St.
	Nonconforming in R-10 only
	Nonconforming in R-10 only


The requested Alternative would be to zone these properties R-10 instead of RX-3.  This alternative addresses the commenters concerns.  It would not create any new potential pattern of spot zoning, but would create additional nonconformities related to lot size (2) and density (10), as noted in the table above.

Ms. Crowder moved to accept R-10 for the 14 structures as requested.  Her motion was seconded by Ms. Baldwin and approval was unanimous.  The Mayor ruled the motion adopted on an 8-0 vote.
Ms. Crowder stated it is important to look at 704 Glenwood Avenue, which has split zoning.  After conversations with the neighbors and Assistant Planning Director Travis Crane, she would like to ask for R-10 on that parcel so it stays consistent with Glenwood-Brooklyn.  Her motion was seconded by Mr. Odom.
At Mr. Maiorano's request, Senior Planner Walter showed the location of this parcel on the Glenwood-Brooklyn map.  It is one or two lots north of Peace Street, on the east side of Glenwood Avenue.  Mr. Maiorano asked what is on the parcel now, and Senior Planner Walter replied a single family detached house; however, the current residents operate a small business there.  Ms. Crowder said they moved out of the business because they were not permitted to run a business there.  Ms. Baldwin asked what kind of impact split zoning has on the property owner.  Senior Planner Walter explained the old zoning was split between Neighborhood Business (NB) and Special R-30.  Ostensibly, the property owner had a right to freestanding retail, but it only applied to the narrow half of the lot.  In the conversations staff had with the current property owners while trying to understand their business, it was not a case of the house being a duplex with one unit being in each of the two zones.  The zoning line went through the middle of house, so from a regulation and enforcement perspective, it was an odd and irregular situation.  Ms. Baldwin asked if staff had had conversations with the property owners about the situation.  Senior Planner Walter said they came forward during the Planning Commission's review.  Initially during the public comment period, the proposal had been for R-10.  The property owners asked specifically for Commercial zoning because they were operating a business in the home.  The Planning Commission supported that request even though the property owners did not appear to be perfectly permitted.
Isabel Mattox, Esq., P.O. Box 946, Raleigh, NC 27602-0946 – Attorney Mattox stated she represents Fay and Billy Reese, 704 Glenwood Avenue.  This property has had split zoning for a long time.  The owners have a mix of uses on the property now; part residence and part business, and the property has been used for business for many years.  The Planning Commission heard them and agreed with their request to rezone the whole lot NX.

Ms. Crowder asked staff to speak to the business use and the lack of permitting for that use.  Assistant Planning Director Crane explained the owners were using the northern half of the house for a home-based business and to his knowledge, did not have any type of City permits to establish that use.  Attorney Mattox pointed out the property has a long history of office and commercial uses in the home.  When her clients acquired the property, the previous owners had already been using part of the home for business.  Attorney Mattox said she does not think this is a matter of whether they have a business license.  Mr. Odom pointed out there are people operating home businesses all over the City who do not realize they need a permit for that, and he did not want to discuss that here.
Ms. Crowder stated her motion is still to keep this property in line with the rest of Glenwood-Brooklyn and rezone it R-10.  Ms. Baldwin asked if that rezoning would take away from the value of the property, and Attorney Mattox said it would.  She believes the entire structure is now being used as a business.  Ms. Crowder said if that is the case, the owners need to get a business license and Attorney Mattox said she believes they have one.
Assistant Planning Director Crane Travis said the split zoning is part of the complicating factor in this case.  There is one property, one structure, and the zoning line bisects the structure east to west.  The northern half is zoned residential, the southern half is zoned NB.  The property owners have been operating some sort of business out of the southern half of the property.  They did not qualify for a live/work permit through the UDO because they had a larger number of employees than is allowed for live/work.  To his knowledge, they have not established a commercial use on the property.  Attorney Mattox stated her point is this property has been used as commercial through several owners.

Ms. Baldwin asked about the Planning Commission's action.  Assistant Planning Director Crane replied the Planning Commission received the comment from the property owners and recommended that the entire property be zoned NX-3 because the Commission realized the challenge posed by the split zoning.  The property was sent to the public hearing as NX-3.  Ms. Baldwin, with rephrasing help from Mr. Maiorano, asked if R-10 zoning would limit the number of possible uses and if doing that might impact the value of the property.  Assistant Planning Director Crane replied affirmatively.  The Mayor asked if the property owners could apply for a live/work permit under R-10 zoning if they had a different number of employees, and Assistant Planning Director Crane again replied affirmatively, adding that they would have to obtain a Special Use Permit from the Board of Adjustment.  Attorney Mattox said this rezoning is definitely taking away an entitlement and a value.  The Special Use Permit requires a whole other process for the owners to go through and does not match what they have now, which is NB on part of their property.
The Mayor called for the vote on Ms. Crowder's motion to zone 704 Glenwood Avenue as R-10.  The motion failed by a vote of 4-4 with Ms. Crowder, the Mayor, Mr. Gaylord, and Mr. Stephenson voting in favor, and Mr. Odom, Ms. Baldwin, Mr. Maiorano and Mr. Weeks voting against the motion. 
Senior Planner Walter brought up the other request related to Glenwood-Brooklyn, i.e., that the Council delay consideration of the application of UDO districts to the neighborhood until the HOD-S process was resolved.  That option would leave the neighborhood and the legacy district until the HOD-S process is resolved.  If the HOD-S is not successful, the situation remains the same as it is now.  The other concern is that without application of the HOD-S, the neighborhood would be vulnerable and would not have the protections under Special R-30, nor would it have the protections of the HOD-S.  Once the RHDC votes on November 17 to recommend the HOD-S to Council as expected by staff, the application of the HOD-S would be considered pending and under City regulations demolition could be delayed by up to 180 days.  This potential for delay mitigates neighborhood concern about vulnerability during the decision period for the HOD-S.

Ms. Crowder confirmed with Senior Planner Walter that with the cottage court proposal Attorney Tom Worth's client has on Filmore Street, while Glenwood-Brooklyn was applying for the HOD-S, the property owners on Filmore Street would have the ability to demolish what is on the property before the 180 days begins.  Deputy City Attorney Botvinick said demolition could take place, but not construction.  Under the current zoning, the property owners cannot build a cottage court.  The cottage home type is allowed by the UDO.  The neighbors do not want the UDO to be enacted now; they want it enacted with the HOD-S designation.  That means the current zoning is in place and is controlling until the UDO is applied.  People can make additions and changes to their buildings in conformance to the current code notwithstanding the pending HOD-S.  The Deputy City Attorney said it is his understanding the RHDC is contemplating matching the HOD-S boundaries to the boundaries of the National Historic District, which is closed to where they are now.  When the RHDC makes its recommendation, demolition is prohibited but the property owners can make changes or additions to the property without regard to the district regulations.  The property owner can only operate based on the current code district allowances.  Special R-30 rules would apply and cottage courts are not allowed under those rules.  To get the cottage court, the UDO must be applicable, and the Glenwood-Brooklyn neighbors have requested that the Council not make the UDO applicable until after the Council resolves the HOD-S designation.  Deputy City Attorney Botvinick explained the historic designation process, adding it could take three to six months before completion.  During that time period, the neighbors want the same zoning district rules to apply that are there now.  Under that scenario, the cottage court would not be allowed.  He pointed out the Council does not have to agree to the neighbors' request.
Tom Worth, Esq., P.O. Box 1799, Raleigh, NC 27602-1799 – Attorney Worth stated he was present on behalf of the Temple family, Henry, Nancy, and their sister, Vicky.  The Temple family and prospective developer George Andrews were present.  The proposal is to demolish a 1968 vintage apartment building at 1315 Filmore Street and the small adjacent single-family house.  Both structures would be removed.  Nine units would be replaced with seven owner-occupied cottage units.  At the October 12 UDO remapping work session, Philip Poe and Mr. Fesmire asked that a stay be imposed on the entire Glenwood-Brooklyn community.  The Temple family asked that the stay not be imposed.  1315 Filmore Street is currently zoned RX-3.  Their request is to downzone these two properties to R-10.  If the stay is not imposed, a significant fear of the neighbors is wholesale demolition during the hiatus between the UDO remapping and application of the HOD-S.  Attorney Worth attended the Research Committee meeting of the RHDC and firmly believes the RHDC will approve the HOD-S at its meeting on November 17.  He said even though he does not represent the Temple family, he recommended to them that they obtain demolition permits.  He was informed last week the permits were issued for both the apartment property and the small house next door.  However, the family "will not turn a spade" until they meet with the neighbors, review the sketch plan with them, and try to move the plan forward.  The only reason for obtaining the demolition permits was to get it done and not be under the auspices of the RHDC for a linear process as far as the HOD-S remapping is concerned.  Last Friday morning, Mr. Worth informed Mr. Poe that he had advised the Temple family to obtain the demolition permits and he (Mr. Worth) was informed the permits had been obtained.  The Temple family's request is to allow the remapping of Glenwood-Brooklyn to move forward.  The protections of the HOD-S effort will be there.  No COA for demolition will be issued in the entire community as of November 17.
Ms. Baldwin said she hears the neighborhood saying they want protection from any potential demolition.  She asked whether the neighborhood objects to this particular project or if it is the wholesale concern.
Philip Poe, 620 Devereux Street, Raleigh, NC 27605-1504 – Mr. Poe stated the neighborhood does not know much about the project.  What the Council has is what the neighborhood saw last Wednesday.  Supposedly, the plan was developed April 30; that is the date on the schematic.  They know the property has been for sale, but have no knowledge of any proposals.  Mr. Poe said he served on the Design Board for the UDO and based on the schematic, he questions if this truly is a cottage court.  It is basically a horseshoe arrangement around a courtyard and that particular design may not qualify as a cottage court under the UDO.  The neighborhood's feeling is that with Special R-30 and its conditions, if the neighborhood is remapped to R-10 and RX without the HOD-S, there will be a major taking of protections from the neighborhood.  For example, if you build three units or more, or if you create a density greater than 20, there are four design standards that must be followed.  There is also a provision that for three or more units or a density greater than 20, you can only have lot coverage of 50%.  A multi-unit project will probably have more than four parking spaces and that means you must have high density buffering, which is probably between 10 and 20 feet.  Mr. Poe said since he has lived in that neighborhood, these conditions have helped the neighborhood significantly.  If the Council moves forward with the remapping of Glenwood-Brooklyn without the HOD-S to fill in the gaps, the neighborhood could become quite vulnerable and left without protections.  He said Planning Director Ken Bowers told him the UDO does not fit old neighborhoods particularly well and encouraged them to file for the HOD-S.  The residents believe synchronization is very important; they are uncertain of what opportunities might open up if the neighborhood is first remapped to R-10 and RX.  They are also uncertain how long the remainder of the UDO remapping will take because there is an adoption period followed by an implementation period.  He estimates that might not take place until the first quarter of next year.  He reiterated the neighborhood's concern about being left without the protections of the HOD-S if the UDO remapping is completed first.
Attorney Worth stated he does not think the neighborhood will be left without protections.  The third paragraph on page 8 of the agenda packet makes it quite clear the pending HOD-S will protect against any sort of untoward activity.

Ms. Baldwin stated the cottage court concept is a great concept.  She asked staff if the Council could help move this project forward but protect the rest of the neighborhood from the demolitions or tear-downs the residents fear.  Deputy City Attorney Botvinick proposed a possible solution.  Council has allowed individual zoning cases to be brought forward while the UDO was being implemented.  There will be a phase-in period between the time the Council adopts the ordinance and the time it becomes effective and operational for properties.  That could possibly be beaten by a conditional zoning case which, if the Council were to approve it, usually becomes effective five days after adoption.  Depending on the length of the implementation phase, the conditional zoning case could become operational sooner than the UDO, working the way it is.  He noted that some conditions, such as an owner occupancy requirement, are prohibited by state law.  The conditional zoning case would only affect the Temple properties and could come into being sooner than the transitional phase.  Ms. Baldwin said what she heard is that the current zoning does not allow the cottage court concept but the new UDO does.  The Deputy City Attorney but the property owners can bring forward a UDO rezoning request.  This property is in the middle of the Glenwood-Brooklyn neighborhood.  It cannot be isolated and rezoned while the rest of Glenwood-Brooklyn is being held for different zoning; that would be spot zoning and illegal.  He stated Mr. Worth was correct when he said demolition permits would not be issued after November 17 if the RHDC votes to recommend the HOD-S.  However if the Council was to apply the UDO, additions could be made to the properties without reference to the Special R-30 requirements.  The day the UDO applies is the day they could do the additions.

Mr. Maiorano said he has heard all he needs to hear.  The Council has been advised by the Deputy City Attorney that it would be difficult to "surgically" address these single pieces of property.  Glenwood-Brooklyn is a unique area and worthy of protection.  A gap in that protection may not be worth the risk.  He recommended the Council move on; leaving the neighborhood in place as it stands right now at R-10 as just voted upon is the right move.  Mr. Odom pointed out a request has been received today to rezone two pieces of property in Glenwood-Brooklyn and it appears the Council is not going to do that.  Senior Planner Walter said she believes the Temple family would like the parcel proposed for RX-3 to be R-10 instead.  Mr. Worth stated the property owner will not be submitting a rezoning request, and R‑10 for that property is a reasonable request that should be favored by the neighborhood.
Ms. Crowder moved to rezone this property referenced by Mr. Worth that is currently RX-3 to R-10 as part of the larger Glenwood-Brooklyn rezoning the Council voted on today.  Her motion was seconded by Mr. Stephenson and carried by unanimous vote.  The Mayor ruled the motion adopted on a vote of 8-0.
Ms. Crowder commented on an issue that she, Assistant Planning Director Crane, and the Glenwood-Brooklyn residents tried to work out but that she did not think happened exactly the way they all hoped today, i.e., that Council would not hold this out and would move it along with the rest of the remapping.  As she understands, based on what the Deputy City Attorney said, it might be in the best interest to hold out Glenwood-Brooklyn until the HOD-S occurs.  If they can happen simultaneously, she would not be opposed to moving forward in the remapping process.
Assistant Planning Director Crane stated it is an option for the Council to take out any portion of land area from the ordinance, set it aside, and wait to act on it later.  The drawback of doing that is that Council freezes the existing zoning in place, so the zoning for Glenwood-Brooklyn would remain Special R-30 until such time as the neighborhood is rezoned.  Applying the HOD-S is not a foregone conclusion.  Council will face a decision point in the future, with new Council members, to vote on the application of the HOD-S on the neighborhood.  If that doesn't pass, Council is stuck with Special R-30, the old Code and the old regulations contained therein, until such time as the property is rezoned.  When the RHDC makes a decision on November 17, presumably to recommend the Council begin the HOD-S process, the 180-day demolition delay begins automatically.  Council has heard some issues regarding what happens if the R-10 zoning is applied and the Special R-30 protections go away.  What has not been heard today are the special protections offered by R-10 zoning.  There are infill standards in place that apply almost the same level of protections that are found in Special R-30 absent design standards.  The window standards and roof pitch standards that have been discussed before are gone.  The Special R-30 standards apply when there are three units or a density greater than 20.  With the Council's previous motion to downzone Glenwood-Brooklyn to R-10, there will be no density in excess of 20 units per acre under R-10 zoning.  There are only four or five properties large enough on which to build three units or more.  When talking about the totality of the neighborhood and what might happen in the pendency period between applying the rezoning and the HOD-S, there are only five properties that could potentially change and be converted into an apartment building.
Senior Planner Walter stated all the remaining items relate to frontage.  They are Items 16 through 30 and Item 66.  She would highlight four of them (16, 21, 26, and 30) because they involved more than frontage; the others were tied exclusively to frontage requests.  She asked the Council to let her know if there are any others they would like to revisit now that the text change regarding frontage and nonconformity has been adopted.
16.
28ll CAPITAL BOULEVARD
Current


IND-1

Public Hearing

CX-3-PL

Alternative 1


CX-3

Alternative 2


IH

Future Land Use

Business & Commercial Services

Urban Form


Transit Emphasis Corridor

The following information was contained in the agenda packet.  The representative of the owner requests IH zoning to allow continued, unlimited use of the property for Vehicle Repair (Major) and Vehicle Sales.  Vehicle Repair (Major) is an unlimited use in the CX district.  The pertinent limit on the Vehicle Sales use is a requirement of a Street Protective Yard between any vehicle display area and the right of way.  A Type C3 yard is required which specifies a 10 foot depth and at least 30 shrubs of at least 3.5 foot height per 100 feet.

The representative of the owner is also concerned that application of –PL frontage will constrain renovation, expansion, and/or rebuilding.  This concern is addressed by provisions in text change, TC-4-15/Development Standards and Nonconformities approved by City Council on November 3. 

Senior Planner Walter presented the item as described above.  Mayor McFarlane said that given many of the conversations Council has had about Capital Boulevard, they could use some screening.  She does not think IH is appropriate.  Ms. Crowder agreed.
Isabel Mattox, Esq., P.O. Box 946, Raleigh, NC 27602-0946 – Attorney Mattox stated CX zoning and frontage on this property creates a nonconforming use and a nonconforming site situation.

Mr. Odom pointed out this would limit any potential redevelopment on the property, and Senior Planner Walter told him it is a very shallow lot.  Ms. Baldwin said this is a frontage-related request, which Council dealt with in TC-4-15, which was referred to the Comprehensive Planning Committee, where a number of people were involved in the discussion.  These text changes were developed to address these concerns.  Senior Planner Walter explained this request was in addition to the change in frontage; the property owner asked for a change in the base zoning to IH.
Council took no action on this item.
21.
6830 Old Wake Forest Rd

5837/5839/6001 Capital BOUlEvARd
Current


IND-1

Public Hearing

IX-3-PL, IX-3





CZ-3-PL (Capital Boulevard)

Alternative 1


IX-3/CS-3

Alternative 2


IX-5





IX-7 (Capital Boulevard)

Future Land Use

Regional Mixed Use; Community Mixed Use

Urban Form
City Growth Center; Transit Emphasis Corridor; Parkway Corridor; Urban Thoroughfare

The following information was contained in the agenda packet.  The representative of the owner requests removal of the Parking Limited (–PL) frontage designation from all parcels to address their concern that application of –PL frontage will constrain renovation, expansion, and/or rebuilding.  The parcels are currently used for Vehicle Sales/Leasing and Vehicle Repair (Major).  This concern is addressed by provisions in text change, TC-4-15/Development Standards and Nonconformities approved by City Council on November 3.  The request is also for IX zoning instead of CX.  Staff has requested additional information as to why from Mr. Worth.  The alternative would result in spot zoning; adjacent parcels are also proposed for –PL frontage. 

Senior Planner Walter presented this item as described above.  Ms. Crowder said she wants to keep the zoning as advertised for the public hearing, and the Mayor agreed.  Mr. Odom said he is favor of five stories.  He moved to approve Alternative 2.  His motion was seconded by Ms. Baldwin.  Senior Planner Walter said that means the request would go back to the Planning Commission for further discussion.  Mr. Odom said he does not think height should be limited on Capital Boulevard.  Property owners should be allowed to do whatever makes their businesses viable.  A seven-story building on Capital Boulevard is not unheard of.  A major transit stop will be placed on Capital Boulevard across from Gresham Lake Road, and limiting height in this area defeats the purpose of having density near a transit stop.

Mayor McFarlane called for the vote on Mr. Odom's motion.  All Council members voted in the affirmative except Ms. Crowder, Mr. Gaylord, and Mr. Stephenson.  The Mayor ruled the motion adopted on a vote of 5-3.  This item will go back to the Planning Commission for further discussion.
26.
4205 Pleasantville Drive
4125 and 4133 Mitchell Mill Road
Current


CUD SC

Public Hearing

CX-3-PL-CU

Alternative 1


CX-3-CU

Alternative 2


CX-3-CL-PU and CX-3-CU (Pleasantville Drive only)

Future Land Use

Community Mixed Use; Office & Residential Mixed Use

Urban Form
Mixed Use Center; Urban Thoroughfare

The following information was contained in the agenda packet.  The representative of the owner requests removal of the Parking Limited (–PL) frontage designation from all parcels to address their concern that application of –PL frontage will constrain renovation, expansion, and/or rebuilding.  The parcels are currently occupied by two manufactured homes and a single family house.  This concern is addressed by provisions in text change, TC-4-15/Development Standards and Nonconformities approved by City Council on November 3.  The alternative would not result in spot zoning; adjacent parcels are zoned R-4.

Senior Planner Walter presented this item as described above, adding that the requester does not feel that TC-4-15 resolves his issue.  One of the current conditions requires a frontage to mimic SHOD-4 that requires a significant setback, and the requester is asking that this condition be removed.  –PL frontage could be achieved within the parameters of the requirements set out in the current conditions, but the requester is asking not to have two sets of regulations; the conditions would be maintained but the –PL frontage requirement would be removed.  Council's motion should be whether or not the Planning Commission should consider the request.

Mr. Odom asked if these properties are in the ETJ, and how the widening of Mitchell Mill Road will affect this.  Senior Planner Walter said she is not able to speak to that perfectly, but assumes the right-of-way would change with the widening of the road and the property owner would lose some frontage.  Mayor McFarlane asked what zoning is on the adjacent parcels.  Senior Planner Walter replied they are all zoned R-4 and no frontage is applied to residential districts.

Mr. Odom moved to send this request to the Planning Commission to talk about this in the context of development of Mitchell Mill Road.  The motion was seconded by Mr. Gaylord.  Ms. Baldwin asked if Mr. Odom was referring Alternative 1 or Alternative 2.  Senior Planner Walter said she believes the commenter would prefer Alternative 1.  Mr. Odom amended his motion accordingly, Mr. Gaylord accepted the amendment, and the motion carried unanimously.  The Mayor ruled the motion adopted on a vote of 8-0.
30.
4101 Toyota Drive

0, 9101, 9201, 9209 and 9225 Glenwood Avenue

Current


TD w/AOD

Public Hearing

IX-3-PK w/AOD and MPOD (partial)

Alternative 1


IX-3 w/AOD and MPOD (partial)

Alternative 2


IX-7 w/AOD and MPOD (partial)

Future Land Use

Business & Commercial Services

Urban Form
N/A
The following information was contained in the agenda packet.  The representative of the owner requests removal of the Parkway (–PK) frontage designation from all parcels to address their concern that application of –PK frontage will constrain renovation, expansion, and/or rebuilding.  The parcels are currently used for Vehicle Sales/Leasing and Vehicle Repair (Major).  This concern is addressed by provisions in text change, TC-4-15/Development Standards and Nonconformities approved by City Council on November 3. 

In addition, the representative of the owner makes note of the limit on Vehicle Sales use of a requirement for a Street Protective Yard between any vehicle display area and the right-of-way. A Type C3 yard is required which specifies a 10 foot depth and at least 30 shrubs of at least 3.5 foot height per 100 feet.

The alternative would result in spot zoning; no nearby parcels are recommended for more than three-story height and adjacent parcels are also proposed for –PK frontage. 

Senior Planner Walter presented this item as described above, adding that the property is on the south side of Glenwood Avenue just north of Umstead Park.  The request is for a height of seven stories instead of three stories.  Council's motion should be whether or not to send this back to the Planning Commission for consideration of the additional height.

Mr. Odom confirmed this is a Toyota dealership.  It involves Glenwood Avenue, a heavily traveled corridor, but he is not sure if there will be a transit stop in the area.  The Mayor said 

there is not one planned.  Senior Planner Walter reminded the Council there is no Urban Form designation for the area.
Ms. Baldwin moved to leave the zoning as is.  Her motion was seconded by Ms. Crowder.  The motion carried by a vote of 6-2, with Mr. Odom and Mr. Maiorano voting in the negative.  The Mayor ruled the motion adopted.
D.
Future Work Session Items

Presented by Senior Planner Walter:

●
November 17, 2015


♦
Valid Statutory Protest Petition (VSPP) Items


♦
Discussion of adopting ordinance – rules during transition

Mr. Maiorano had a questions about the agenda packet materials for Items 18 (4800 Capital Boulevard), 19 (5401 Capital Boulevard) and 20 (5601, 5603, and 5613 Capital Boulevard).  He understands TC-4-15 addressed some of the concerns, but these are all car lots that have very deep lots.  Mr. Odom interjected they are the ones that have property behind the showrooms that they might want to use, but are limited to 25% or less, and various restrictions on height.  Mr. Stephenson said they could continue to build in the back as long as the property is used for back-of-the-house activities.  You wouldn't want a service bay built on the front of the property.  Mr. Maiorano said he thinks that was exactly the concern; Council wanted to make sure they could fully utilize the depth of their property without having to materially alter or incur the expense in the front.  Senior Planner Walter drew the Council's attention to the memorandum in the packet from Assistant Planning Director Crane dated November 5 2015 with the subject title "UDO Zoning Maps/Application of Frontage."  On page 2 of the memo he points out that building expansion of 25% or 1,000 square feet, whichever is greater, is allowed anywhere onsite.  Additionally, larger expansions or new buildings must be constructed in the front or side yard, but need not be compliance with the frontage regulations.  Mr. Maiorano said he wanted to make sure that the 25% cap would not trigger a required frontage if, for example, a service center was built on the back of the property.  Deputy City Attorney Botvinick explained if the property owner is building a new building, the question that must be answered is whether the property can be subdivided.  If it can be subdivided, the new building will have to conform.  The ordinance was written this way to ensure terms of equal protection and treating everyone alike.  This is defensible in court.  He would rather not attempt to defend in court a text change that would exempt a brand-new building when all other brand-new buildings must conform to the regulations.  It would be hard to defend that.
ADJOURNMENT 
There being no further business before the City Council, Mayor McFarlane announced the meeting adjourned at 5:53 p.m.

Leslie H. Eldredge

Deputy City Clerk
