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The Comprehensive Planning Committee met on Wednesday, July 13, 2005 at 8:00 a.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:
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Zoning Enforcement Administrator Strickland
Chairperson Crowder called the meeting to order by asking everyone to stand for a moment of silent reflection.  The following items were discussed with action taken as shown.

Item #03-85 SP-14-05 – J & R Auto Sales.  Planner Eric Hodge explained this site plan was recommended for approval by the Planning Commission by a 6-2 vote requiring the case to be approved by the City Council.  He explained it is a proposal for a 730 square foot retail auto sale building and vehicle display service area on a .495 acre lot zoned Business Conditional Use.  He indicated since it was within 400 feet of a residential property, it required City Planning Commission review.  He pointed out the staff report erroneously indicates that a 50 foot natural protective yard along South Saunders Street which is classified as a major thoroughfare was required.  He stated however, that is not correct.  A 50-foot natural protective yard is not required, however the applicant is saving the only tree that would be within the 50-foot area.  He explained the plan, the location of the vehicle storage area, planting requirements, pointing out it is a high impact use joining a residential development, transition protective yard, zoning conditions, curb and gutter improvements, no street improvements but a fee in lieu of, the Southwest Planning District, the fact that the Appearance Commission had reviewed the plan and had recommended some revisions which the applicant has done and explained discussion at the Planning Commission and the CAC.  Mr. Crowder pointed out the Committee did not get the revised plan with Ms. Taliaferro pointing out in the future it would be helpful if the Committee saw the same site plan documents that the Planning Commission sees.  Discussion took place with it being pointed out Committee members did have the revised plans incorporating the Appearance Commission’s recommendations and the changes made by the applicant.
Amanda Powell, ETd, indicated the plan meets all of the rezoning conditions, the plan went before the CAC and there was no opposition.  The applicant had worked with representatives of the CAC including Mildred Flynn and Mary Belle Pate, worked with the Appearance Commission and made all of the changes as recommended by the Appearance Commission.  She stated it is felt that everyone including the community leaders feel that this plan is a real improvement for the area.

In response to questioning from Mr. Craven, Mr. Hodge pointed out the 50-foot protective yard is not a requirement and the applicant is saving the only existing tree within the 50-foot area.  The 50-foot natural protective yard is no longer required because that was a part of the interim tree ordinance but the new tree ordinance has gone into effect.
Jim Gerarvi, 1320 Green Street, pointed out the property is now a vacant lot.  He has lived adjacent to the property some 30 plus years and what is being proposed is a high impact use.  He stated they are unfortunate in that they have a used car lot adjacent to this location.  He stated he does not consider another car lot an improvement over what is there now.  He pointed out having another car lot in this location will increase the number of people testing the cars, customers parking in the area, noise, litter, etc.  He pointed out it is a very small piece of land and pointed out he lives very close to the existing parking lot and there has been no peace in their neighborhood since that parking lot was established.  He stated he knows this is not what is before the Committee, he knows the Committee has to consider whether the plan meets the requirements or not but he personally does not feel it will be an asset to the community.

Mr. Crowder asked that the Committee be provided the 8 standards used in considering site plan.  It was agreed to hold the item until that information could be provided.

Later in the meeting, Planner Betts presented Committee members with the standards for approval of a site plan.  Ms. Taliaferro asked for a review of the transition protective yard with Mr. Hodge explaining the type yard.  He talked about the ability to use an alternate means of compliance explaining the applicants are proposing an alternate means of compliance by reducing the width of the transitional protective yard by half, installing a 6-foot high solid wood fence in compliance with zoning conditions and increase the caliper of all new trees in the transitional protective yard by one inch.  He pointed out the property adjoining this property to the rear is owned by the applicant and the landscaping will be on that property by means of an easement.  Any easements would convey with the land if the land is sold.
Discussion took place as to whether the Appearance Commission’s comments have been incorporated into the new plan.  Ms. Taliaferro indicated her original concern related to the thoroughfare yard but she now understands that is not required and the CR needs to be corrected as she feels that caused a lot of confusion and concern.  Now that she understands that the thoroughfare yard is not required and the she thinks this plan has the support of the CAC, her concerns have been addressed.

Mr. Crowder pointed out he has a multitude of concerns.  Mr. Gerarvi’s statements are well founded.  He has concern about light, noise, additional parking, traffic, etc.  He stated he does not see the change as a result of the Appearance Commission’s comments being a significant change and moved denial of the plan.  His motion did not receive a second.

Mr. Craven pointed out the issues he had have been addressed.  He stated he is not particularly impressed by the appearance of the building but the applicant had responded to the Appearance Commission’s concern and the plan does meet the requirements.  Since no committee member was ready to put forth a motion and a second, it was agreed to hold the item to allow committee members an opportunity to further think about the issue.

Item #03-81 – Temporary Event Ordinance and Mobile Food Vendors.  The agenda pointed out this item was referred from Requests and Petitions of Citizens and concerns the operation of retail uses under a temporary permit on a single establishment property such as hot dog carts parked out in front of home improvement stores.  In addition, a petitioner appeared before Council to request relief from City action disallowing operation of a mobile food vendor truck in a shopping center parking lot.  Administration has met with the attorney representing the petitions and all have agreed on a course of action suggested at the previous meeting:  

1) Proceed with authorization for a public hearing to create a new conditional use in the zoning code – outdoor mobile vending carts – subject to the preparation of satisfactory guidelines as discussed at the previous meeting such as permitted zoning districts, hours of operation, size of cart, location, type of sales, signage and permits, etc.
2) Address the issue of outdoor sales area in general through administrative action and site plan review.  Additional points of sales exterior to the principal building and shopping centers would be treated as a “business expansion” if the sales area is less than 10% of the approved building area.  No “building” shall be allowed including trailers and trucks from which goods are directly sold.  Outdoor sales areas will have to be designated on approved site plans and unity of development guidelines provided.
Zoning Enforcement Administrator Strickland explained the history behind these issues pointing out the Inspections Department had received complaints about mobile vendors and he and the police department started giving notice of violations.  He talked about the current temporary event ordinance and the importance of keeping that ordinance in place.  He talked about the outdoor mobile vending carts and as he understands we would come up with some guidelines as to where and how they would be allowed.  The third issue relates to designated outdoor sales areas pointing out large businesses such as Lowe’s, etc., have season sales that spread out into the parking lot and take up required parking spaces.  He stated this proposal would allow for all new and expanded shopping centers and shopping areas to designate on an approved site plan where their outdoor sales areas would be.  This would allow the outdoor sales under certain guidelines, etc.  In response to questioning, it was pointed out the origin of the temporary event ordinance were such things as church fund raisers, October Fest, etc.
Planner Betts indicated staff’s recommendation is that we would proceed on two fronts.  Have staff to repair a text change that creates a new conditional use in the zoning code for outdoor mobile vending carts and address the issue of the outdoor sales area through the Administrative action and site plan review.  He provided a memorandum highlighting the information.

Mr. Betts pointed out Staff feels we should keep the temporary permit ordinance in place.  He stated as far as the Compass Taco Truck, he thought an agreement or solution had been reached.

Ms. Taliaferro pointed out in the outdoor sales area she feels we should make sure that we are not blocking vehicular and pedestrian circulation.  She pointed out many times in the big box stores we work so hard to get a great sidewalk system but the stores cover them up with chairs, lawn mowers, grills, etc.  In response to questioning, Zoning Enforcement Administrator Strickland indicated the designated outdoor sales area would help him.  He stated in an existing shopping centers we would require the owners to come in and show the area they want to utilize and get a special permit to do that.

Attorney Dave Permar, 327 Hillsborough Street, indicated he feels they have worked out a solution to the Compass Taco Truck.  He stated they have retained John Phelps to develop a subdivision so that the truck would be on a separate lot.  Everyone thinks that will work.  He stated however the subdivision would have to be approved by the Planning Commission.  He stated as far as Specialty Foods South is concerned, they have a contract with Lowe’s to provide hot dogs in front of the Lowe’s stores.  He stated the proposed ordinance relating to outdoor mobile venting carts seems to provide a solution to that problem.  He stated it would require his client to get a permit.  He stated in his case, his client is controlled as far as location by Lowe’s.  His client pays rent to Lowe’s but Lowe’s gives them permission as it relates to time, location, etc., that his client can be in front of the store.  He stated he feels the landlord should maintain control over who goes on their property so someone doesn’t just pull in off of the street, stop in a private parking lot and sell from their trunk.
Waverly Smith, 3505 Brentwood Road, pointed out he had not seen the proposed ordinance.  He stated Mr. Compass had stated he was abiding by all rules and regulations but Mr. Compass did not have a temporary permit, all he had was a $10 privilege license.  Mr. Smith stated he is a little bit concerned that we are going to do something that allow businesses such as Mr. Compass to continue to operate, pointing out mobile means that something can be moved.  Mr. Compass uses a big truck or camper and presently provides electricity by an extension cord but his guess is if this is passed Mr. Compass will hook up the mobile vehicle permanently.  He pointed out Mr. Compass has room in the building to open the business.  He expressed concern about what is being proposed and talked about what already is allowed by the City Ordinance.  He stated he does not feel the current ordinances are being enforced and he questioned if the City Ordinances are being compiled with.

Deputy City Attorney Botvinick explained this situation and why Mr. Compass was cited.  He talked about the fact that the City does not regulate the style of building, and pointed out it is not against the law to operate a business out of a vehicle.  We don’t have regulations that prevent that and talked about ice cream vendors, etc.  He stated when vendors move from the right-of-way to the ground or non right-of-way property, it is considered a building and we do not allow more than one building per lot.  He talked about Mr. Compass’ situation and how he runs his business.  He talked about regulating people who work in the right-of-way and pointed out what we are talking about here is selling in the right-of-way and that comes under the pedaling ordinance and regulations.  We do have regulations for peddlers.  He referred to Code Sections 12-1024 and 12-1025 and explained what is meant by those sections.  The proposal is to include the type of language we have for peddlers into an ordinance for people who want to have mobile carts on private property.  We have no regulations now.
Mr. Crowder expressed concern that a mobile vehicle can be classified as a building.  Deputy City Attorney Botvinick explained the 1970’s Board of Adjustment decision which indicates according to the zoning code a vehicle could be a building, vice versa.  He talked about the discussions that took place recently concerning coffee kiosks in parking lots.  Zoning Enforcement Administrator Strickland referred to Code Section 10-2088 which talks about multiple buildings and uses on a property.  Mr. Compass problem is that he has two uses on the same lot.  He pointed out you can have multiple uses under one roof, you cannot have more than one building but he has two structures with two different uses on one lot. 
Mr. Craven talked about vendors on the right-of-way in suburban settings where there is no parking, no other facilities, etc., and whether that is allowed.  Various code sections were talked about and the City Clerk explained discussions that took place in the Law & Public Safety Committee and pointed out that committee is planning to make a recommendation that staff proceed with its’ study and development of vending regulations.  The difference in urban and suburban settings, various situations that are taking place throughout town and exactly what the Law & Pubic Safety Committee is doing or recommending.  The City Clerk pointed out the Law and Public Safety Committee felt that the issue involves many Public Works items, as well as Comprehensive Planning items, so they felt that when staff completes its report and comes up with recommendations that those recommendations should be made back to the full Council as there are various type issues involved.  How to proceed from this point was discussed.  Questions were asked as to whether designated outdoor sales areas would have to be approved by the City Council if the shopping center facility is already existing with it being pointed out they would simply come and get a permit from the City.  If it is a new development, the outdoor sales area would be designated through site plan approval.
Mr. Crowder expressed concern that we allow a mobile structure to be a building and expressed concern that that could cause problems.  He talked about the need to look at clarifying what constitutes a vending cart, building structures, etc., regardless of whether it is on private property or in a shopping center.  He stated we do not want to see mobile units appearing throughout.
Discussion took place relative to how ancillary retail use in an O&I district would play into this scenario and what would be covered by peddlers license.  What the Law and Public Safety Committee is recommending with it being pointed out by the City Clerk that the Law & Public Safety recognized that many of these items relate to Public Works issues, others relate to Comprehensive Planning issues while still others may be legal issues.  The feeling that we need to be careful about sidewalk vending and the fact that that is what staff would be studying as a result of the Law & Finance Committee’s recommendation was talked about; after which, by consensus the Committee agreed to request staff to draft a proposed text change relative to outdoor mobile vending carts being a new conditional use in the zoning code as outlined and suggested by staff and to draft a text change relative to the designated outdoor sales area as outlined by staff.  The Committee felt that the temporary event ordinance should remain in place and the issues raised by Mr. Crowder and the concerns relative to being careful about sidewalk vending and where it would be allowed would be a part of the study being recommended by the Law and Public Safety Committee.  The Committee agreed to hold the item in Committee and let staff bring back proposed text changes before moving forward.  Timing for a public hearing was discussed briefly with it being pointed out the September zoning hearing would be the earliest time possible and if the Committee at its next meeting is satisfied with text changes they could be recommended sending them to the September zoning hearing.
Item #03-83 – TC-24-04 Planned Unit Development.  It was pointed out this proposed change to the Planned Development District Ordinance establishes a preliminary master plan review by the Planning Commission and offers additional development incentives for the application of Urban Design Guidelines.  This recommendation follows extensive discussion by the Strategic Planning Committee and Advisory Task Force beginning in 2002.
Planner Hallam gave a detailed presentation on the proposed ordinance including the process, regulation and the history of the various revisions beginning in September 2002.  He went over the revisions explaining the various elements and what the rewrites include touching on the Advisory Committee’s recommendation, the RCAC recommendation and resolution and summarized the various recommendations and how they were incorporated into the draft before the Committee today.  The intent of the rewrite, the reason for the preliminary review which is to give all a chance to see and react prior to a development going through a lot of expense developing plans, etc. how detailed the preliminary plans would have to be and how the process would work was discussed at length.  How much time this proposal would add to the process and trying to understand the text change, when decision points would be made and the purpose of the text change was talked about.  Problems that have arisen through utilization of the PDD and past cases in which the PDD was utilized and the expense, time, lack of understanding of the process and various outcomes were discussed.  The fact that the preliminary review would be a very tentative step it would get a plan on the table, get concerns of all involved in the open, and then the applicant could make a decision as to whether they wanted to proceed or could address the concerns.  
Ms. Taliaferro pointed out she is not convinced there is a problem with the process and questioned how this text change would make the process better.  Mr. Crowder talked about the costly process for the community as well as the developer and that with the process as it is today a developer could spend hundreds of thousands of dollars on a plan and it get turned down.   The fact that the text change does not involve any preliminary meetings with the CAC just one presentation to the Planning Commission and a decision has to be made at that point and concerns that did not give people enough time to react and questions about how people can respond by seeing something only once was discussed.  The need to get the concerns on the table but difficulty in responding after seeing a preliminary plan only once was talked about.  Problems that occurred with past PDD’s and whether having the TC-24 in place would have resolved those problems was talked about.  Whether the preliminary review would be a requirement if the text change is adopted, the timing if the Committee wants to move forward was also discussed.  The purpose of the preliminary plan review and how it would help and testing that goes on by a developer before a plan is developed and how the process works now as opposed to how it would work if the text change is adopted was touched on.
Other discussions centered around voluntary compliance with the Urban Design Guidelines for mixed use neighborhood and village centers and how exclusionary zoning came about to be included and whether it was in the advertised text change.  Definition of moderate and low income or lack of definition was pointed out.  Ms. Taliaferro expressed concern about including exclusionary zoning.
Phillip Poe, 620 Devereau Street, pointed out he was one of the Coker Warriors.  He stated he went back and pulled out his 2003 list and what that group went through at that point.  He talked about the amount of money the community spent in working on that particular project.  He talked about the need to clear standards, a screening document or a preliminary plan and the rationale for the text change.  He stated it sounds like we are developing a process whereby something can be put on the table to see if it flies.  He pointed out there had been some discussion about using a score card to grade or scrutinize a plan.  He talked about a screening process being critical.  He explained conflicts between projects that are going on in the Peace Street area and pointed out a need to question if something is appropriate for an area.  He talked about the need to be careful in screening or looking at a plan to keep from having dead areas.  He talked about compliance with the various plans being important.  He talked about the process needing certain milestones, the need to have proactive planning, looking at how plans overlap, need to look for development and compliance with streetscape plans, incentives being linked to other regulations, and reduction in lot size meeting specific standards, the Urban Design Guidelines helping in terms of impact on surrounding areas.  He talked about surprises such as the parking deck on Oberlin Road.  He talked about the need for capacity that is looking at infrastructure planning, the cost to do infrastructure planning, size of the project and the impact on the surrounding infrastructure, traffic impact studies and how they should be developed pointing out these are just some things that need to get sorted out as a project goes along so that the final documentation is understandable to all.  The need to educate all to the process and the need to simplify things so that people can understand the planned development process and how to work through it was talked about as being important.
Pat Mallette, Etd, pointed out he had done PDD’s in Raleigh and in other jurisdictions pointing out you will never find a perfect process.  He pointed to the need to come up with something that works and he feels the staff is on the right track.  He stated he does have concerns that we have something that works for everyone and helps eliminates the subjectivity.

Brenda Coleman asked if the resolution from the RCAC had been considered or seen by the City Council with it being pointed out it was in the Committee members’ agenda packet.  She talked about the purpose of the resolution pointing out the RCAC recommends denial of TC-24-04 and the elimination of the PDD as a zoning category.  She talked about the experience with the PDD in northeast Raleigh pointing out most have been poorly designed, expressed concern about increased runoff, the ones not being good fits for the community, etc.  She stated there has been references to the Coker project and talked about projects that have been approved that look like sore thumbs.  She talked about the lack of open space, expressed concern about lack of public input, concern that we need to look at the entire area and the impact of a PDD on the entire area.  She talked about the impact on schools, roads, police, and fire and expressed concerns that if the City is going to continue utilizing the PDD we have to address some of those issues.  She talked about every time they go into a zoning case they try to get more specific information and appropriate information but at the zoning level they are told it’s not the appropriate time to discuss concerns such as runoff, how it impacts or will impact the infrastructure, etc., and then they get to the site plan approval and it is too late.  She again stated the experience in the northeast area with PDD’s is not good and apparently the other seventeen CACs feel the same way.  She stated again they are asking that it be eliminated as a zoning category.
Ms. Coleman pointed out the RCAC is asking that the PDD be eliminated from the zoning code but if the City is going to continue to utilize the PDD they feel that we should look at the requirements of where they are allowed.  She stated 1500 square feet is the size of a house.  Now there are no restrictions of where a PDD can be placed.  There are no requirements to look at the impact to see if where it is going fits in the community or the fabric of the neighborhood.  She feels we have the cart before the horse.  She stated instead of approving the whole process she feels at least the City should start looking at where they are allowing the PDD.  There are a whole lot of issues.  She stated the CAC’s and the neighborhoods cannot get to the planning stage they are always having to react to a zoning case or a text change such as this.  She again stated the PDD is not a good way to go and requested if the City continues to utilize it to at least provide the citizens with some expertise as to how to evaluate them, etc.

David York, Fayetteville Street, pointed out the version of TC-24 on the website is a 2004 version.  He called on the City to put the latest version online.  He questioned how a project is going to be evaluated as it relates to the Urban Design Guidelines pointing out he understood that staff has come up with a form to be utilized.  He expressed concern about a situation where the Planning Commission acts on a CR and master plan and getting that into the next available zoning cycle.  He talked about a time lag between getting input from the CAC and getting the project into the regular cycle.  He is not sure about the time line between the certified action, the preliminary submittal and the zoning cycle.  He stated he is in support of the PDD but does have some questions about this proposal.  He talked about the Lake Boone Trail case and the logistics of how that was handled and would be handled under the text change.  He stated he sees this text change as a benefit to the public and all involved.  He stated he would hold his other comments until he gets the latest version.
Brenda Coleman talked about the process, the city, the neighborhood, the developers, etc., having the ability to go in and look at an area and decide what an area needs.  Now they have to look at a case before they know where the roads and other infrastructure will be.  Ms. Taliaferro talked about the status of the update of the Northeast plan pointing out we do not have enough staff or money in the budget to cover all of the planning activities needed on the various updates.  She stated however we have done a lot of corridor planning, small area plans, etc.  Planner Betts pointed out the update of the Northeast District plan is in the work program this year.  He talked about the request that the small area plan be a part of that process but that wasn’t recommended.  Ms. Coleman pointed out we do have a low tax rate but we do need to have the staff and ability to review the plans, etc.  She stated one way that could be accomplished is to review and raise the impact fees.  Ms. Taliaferro pointed out a consultant is on board studying the impact fees and we should be getting that report before long.  Attorney David York pointed out about the comments made are justification for development and talked about tax dollars collected from single-family homes.  He pointed out non residential development is highly criticized in some areas but people have to recognize that Residential-4 doesn’t support the population growth we are having.

Mr. Crowder pointed out the text change has gone through dramatic changes since it was advertised.  He talked about incentives for utilizing Urban Design Guidelines and pointed out when Urban Design Guidelines were established it was a means of looking at various ways to have open space, require good design and good development.  He stated he personally has been pushing for a form base zoning code as he feels that would provide the predictability that everyone desires.  He stated we continue to go through this process on every site and he feels it is not the way to go.  Mr. Craven stated he disagrees that a form base code would allow for predictability.

Ms. Taliaferro asked that the Committee be advised of the membership of the PDD Advisory Committee that is a list of those members who continued through the entire process.  She stated she would also like to see a list of all of the PDD projects that have been approved as well as a list of those that have not been approved.  She stated one of the things that seem to get lost is that we have had a lot of successful projects developed under the PDD.  She knows that some people do not like the PDD but if the Council or the City is going to be able to deal with projects or developments that are outside the box she feels it is an important tool and she does not want to take that tool away.  She talked about the desire to have a simple process that is predictable for all involved and questioned if this text change makes it simpler or more complicated.  The feeling by some that the PDD is a tool that is needed if used correctly but the feeling of some that it is a tool to go to any size lot and side step the regular zoning process was touched on.  Ms. Taliaferro talked about the situation of small lots that could not be developed without a tool such as this.  Where the area plans are in the overall development and the need to look at the big picture was talked about.
Adjournment.  Mr. Crowder announced the meeting adjourned at 10:20 a.m.

Gail G. Smith

City Clerk
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