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COMPREHENSIVE PLANNING COMMITTEE
The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, October 25, 2006, at 8:00 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Chairman Crowder called the meeting to order at 8:07 a.m. and asked everyone to stand for a moment of silence.

Item #03-14 – Downtown Master Developer Process
Periodic reports are made to the Committee by Administration about progress in developing the City’s property around the new convention center site and the southern part of Fayetteville Street. The Committee members have received six such reports from Assistant City Manager Dan Howe, the last being September 13, 2006.  Since Mr. Howe’s most recent report (included in the meeting packets), the only additional information is on the upcoming Fayetteville Street Phase 2 – City Plaza Design Process.

Senior Planner Dan Douglas, Director of the Raleigh Urban Design Center, said he has been working with John Wilson of Kimley-Horn to put together a workshop for the city plaza design.  He is still waiting to hear from the Parks, Recreation and Greenway Advisory Board but all other city boards and commissions now have a representative involved in the process.  He has spoken with the adjacent property owners and has their design teams and representatives participating as well.  There will be approximately 25 people participating in the two-day workshop scheduled for October 31 and November 1.  Mr. Douglas also met with Aly Khalifa of Designbox, a collaborative team of independent creative professionals, and they will facilitate the first two hours of the creative process on October 31.  They also indicated to him they want to continue participating through the two-day workshop as a stakeholder as well.  Mr. Douglas said he will finalize the agenda and list of attendees later today and distribute copies to the participants.  The November 1 morning session will be a facilitated discussion, including the history of the plaza design and the desires, vision, and expectations for it.  A sight walk will be held, where the surrounding property owners can communicate their thoughts and desires.  Mr. Kent will speak for about an hour on what makes a successful public space and provide his initial reactions to the tour and the comments heard.  The participants will break out into three groups and work on ideas and alternatives the first day, then the next day present those and choose the strongest elements of each to form one consensus plan.

Chairman Crowder asked about the public process.  Mr. Douglas said the public would be involved in the morning.  He replied they went through a similar public process for the south end plan and the Plensa art project, so they have a good sense of what the public is interested in.  After the consensus plan is developed, they will take two to three weeks to "dress it up."  After that, they would like to go back to the various boards and commissions, or perhaps have one big public meeting where the commissions and boards are invited to preview the preferred alternative and have one more chance to comment.  They would like to take a month or so to review and react to the public comments, react to people's impressions, and make alternations to the plan if need be, then move forward with the big board and commission meeting before coming back to the City Council.  Mr. Douglas assured the Committee members there would be numerous chances for public input.

Chairman Crowder asked the Planning Director about livable streets and Five in Five, and where the City is in the next steps in the process for downtown and identifying streets.  Mr. Silver replied that work will start when the Comprehensive Plan Update is kicked off.  Whether a downtown plan or a downtown element, Staff is looking for more livable streets as Part 2 of that update process.  They have already started to identify streets, logical connections, 100% corners, and transitions.  It will become a full public process once the Comprehensive Plan Update is begun.

Item #03-102 – Conservation Management for Ponds and Lakes

This item was referred to Committee to look at the possible use of ponds and lakes as conservation management methods.  At its March 21, 2006 meeting, the Committee asked the Stormwater Management Advisory Commission to provide its report on this issue, including its findings on incentives for preserving lakes, funding options, legal framework, and Comprehensive Plan policy format.

Stormwater Program Manager Danny Bowden reminded the Committee members that in July, the City Council approved several things associated with lake preservation, including the revised lake preservation policy, and directed staff to develop a Comprehensive Plan amendment.  That amendment is going to the November joint public hearing.  The lake preservation policy was established in 1994 as a result of bad experiences the City had with on-site facilities in the Lake Perry watershed.  The policy was intended to provide more water quality control over the watershed rights-of-way.  Mr. Bowden said the problems experienced were maintenance-related.  Staff realized the fewer facilities the City had, the easier maintenance would be, and since the existing lakes would be the best tool, they wanted to ensure they remained in place.  Three or four lakes around the City have been removed over time.  The City wants to prevent that from happening and this preservation policy is a tool to help.  From 1994 until 2000, there was a lack of funding for that program.  However, the City has put lake preservation money in the Capital Improvement Program (CIP) over the last several years and six specific lakes have been identified for preservation.  General monies are slated for future projects as well, and Mr. Bowden believes those dollars total about $40 million out of a $56 million stormwater CIP. Chairman Crowder asked if there are holdups with the U.S. Army Corps of Engineers for fixing these problems.  Mr. Bowden said White Oak is fixing to break loose and the City has been in negotiations with the Corps for some time.  The Corps has suffered staff turnover, but he feels that might be beneficial for the City.

Mr. Bowden summarized changes to the lake preservation policy.  New language has been added to the lake preservation policy regarding wetlands preservation.  There is more consideration for public benefits, public access and items of a similar nature.  The ranking list of lakes was added to be used as a guide.  One of the main keys to lakes is availability.  When lakes become available, the City will need to work with the property owners to acquire and preserve them.  Priority use was given to City-owned facilities and public safety issues, mainly across public roads.  The policy includes funding in the CIP for lake preservation projects.  After discussions were held with the City Attorney's office, language was added regarding the removal of required lakes under the City’s MS-4 permit.  Basically, that language requires property owners to prove they are not violating the City's municipal stormwater permit if they choose to remove a lake.  While staff generally defines the City's municipal stormwater system as anything belonging to the City, that definition may differ from NPDS regulations, which address operation of a system.  It is unclear how much responsibility the City has for privately-owned facilities.  However, in the event the Environmental Protection Agency or a state agency mandates that the City must require private lakes to be kept in place, the lake preservation policy will serve as a tool to facilitate that and gives the City flexibility in dealing with the lake situation.

Mr. Bowden made the following points during discussion:  (1) meetings regarding the lake preservation policy were advertised, but no public input was received; there will be additional opportunity for public input at the November public hearing regarding the proposed Comprehensive Plan amendment; (2) there are approximately 500 privately owned lakes in the City that could be impacted by the policy; staff's ranking list shows 102; issues that were taken into account when ranking the lakes include water quality, dam safety, and flood control; (3) past experience shows that lake property owners generally do not get involved until the North Carolina Dam Safety division notifies them that there is a problem with the lake, or until the owner thinks there are issues with the lake; (4) some language in the policy addresses dredging from the standpoint of water quality control and the benefits of pollutant control, and (5) the Corps of Engineers would issue dredging permits to the City.

Mr. Craven commended the policy and the program, but expressed reservation that this is discretionary on the part of the property owner.  He hopes the City can keep it incentive-related and not have to use it later as a "club" when people propose improvements to their property.  Mr. Bowden said there have been several instances recently where developers improved the poor condition of a lake and brought it up to dam safety standards.  Most lakes will be improved anyway because they are amenities for the developer.  The policy is geared toward helping the City be in a position to partner with a property owner or developer if that opportunity becomes available.

Chairman Crowder said he wants to make sure there is as much public input as possible.  He assumes staff has worked with the Neuse River Foundation and made sure they have seen these policies.  At some point in time the federal government will probably step in, and it is better to be proactive, not reactive.

Mr. Bowden commended the Stormwater Management Advisory Commission members and stated they deserve a lot of credit.  Chairman Crowder asked him to thank the Commission on behalf of the Committee.

Deputy City Attorney Ira Botvinick cautioned that the voluntary policy is a blessing but there can be difficulties associated with it.  Some property lines may go into the lake itself and it would be necessary to negotiate easements with the property owners in order to preserve the lake.  Some property owners will hold out and want to know how that will affect their property.  If the City decides to compensate those people as it does with condemnation of land, others who participated in lake preservation voluntarily may think they should also be compensated.  Secondly, his office discussed what to do if people are not cooperative and the City needs to buy their properties.  A person may drain his lake before the City can make an offer to purchase it.  It would be desirable to provide a period of time to allow staff to go to Council and ask permission to buy the lake to prevent the draining of the lake for redevelopment.  He noted there is already a notification period at the state level.

Mr. Bowden cited Beamon Lake as a positive example of how the City dealt with property owners in a situation like Mr. Botvinick mentioned.  That lake was deeded to the City by the developer but the property owners had rights.  Staff went through three or four public meetings with the owners around the lake and met individually with the problem owners.  The City did not pay money for easements but made other accommodations to help those owners.  He also pointed out that Brentwood Today and North Shore property owners have an incentive to work with the City to improve their lakes because those improvements are expensive and the property owners do not want to have to pay for it all.  If an adjacent property owner is not interested in maintaining a lake, staff would bring the issue to the City Council and work with the property owner to accommodate his and the City's objectives.  Most existing lakes are owned by homeowner associations, he said.

Chairman Crowder asked where the Neuse River buffers fall in the process.  Mr. Bowden stated there are conflicts there.  The state Division of Water Quality (DWQ) has said that draining may violate state water quality standards.  DWQ does not usually enforce those standards if there are dam safety issues, but that issue would likely arise if the lake is being drained only for development purposes.  Those types of issues would be regulated by the state.

Mr. Stephenson asked about building new regional lakes and possible federal restrictions.  Mr. Bowden replied it would not be possible to do that except in small drainage areas, but they left that language in the policy amendment.  Mr. Stephenson asked if a holding period or waiting policy is necessary at this point, and Mr. Bowden said not at this time.  Staff continues to look at cases individually.  As more experience is gained, the policy can be amended accordingly.

Mary Watson Nooe, 625 St. George Road, Raleigh, NC  27610-3754 – Ms. Nooe is Vice Chair of the Stormwater Management Advisory Commission.  She said lake preservation is an evolving issue in the City and they have been working on it over 30 years.  Moving ahead with a Comprehensive Plan amendment that encapsulates in a City document their policy about lake preservation is a positive step.  The idea of the City buying lakes is not what they are looking for; they are looking for cooperation.  The Commission wants to maintain as much natural environment that works, and have made a strong policy toward that goal.  Ms. Nooe said they worked hard on the policy.  She appreciates the Council's support and is looking forward to the public hearing on this topic.

Item #05-25 – TC-1-06 – Historic Preservation

Senior Planner Greg Hallam presented this item.  This text change proposes to amend the City's subdivision regulations to require subdivision of properties located within historic overlay districts and historic landmark designations to receive preliminary subdivision approval by the City Council.  The Planning Commission recommended denial of the text change, as it believes that current subdivision and Historic District Commission requirements are sufficient.  This item was last discussed by the Committee on June 14, 2006.  Mr. Hallam pointed out the maps posted on the wall behind the dais, which showed the City's historic districts, and historic properties and landmarks with the potential for subdivision.  There are currently about 60 designated landmarks.

Historic Preservation Unit Senior Planner Dan Becker said the last time this item was considered, there was some discussion regarding the issue of historic landmarks with potential for subdivision.  There are approximately 126 at this time, but a strict density analysis shows that only about half of those would have the potential for subdivision.  There was also discussion about criteria that might be used for subdivision review.  There has been no subjective analysis at this point and the only comparable thing would be infill regulations, where there is a specific numerical requirement for putting a subdivision in the infill category (certain perimeter measurement of two-thirds of the surrounding neighborhood).  Once in that category, there are subjective criteria to weigh regarding whether that infill category is appropriate or not.  The Planning Commission discussed what types of criteria might be used by the City Council to evaluate a subdivision.  Mr. Becker distributed copies of the following handout that had been provided to the Planning Commission:

POSSIBLE CRITERIA FOR SUBDIVISION REVIEW
BY CITY COUNCIL FOR HISTORIC LANDMARKS
AND WITHIN HISTORIC OVERLAY DISTRICTS
The applicable criteria from the historic development standards that might apply to a subdivision proposal, evaluating the design implications of the subdivision layout, would be derived from:

Section 4.3.1:  "Site new construction to be compatible with surrounding buildings that contribute to the overall character of the historic district [historic landmark site] in terms of setback, orientation, spacing, and distance from adjacent buildings."

Section 4.3.2:  "Design new construction so that the overall character of the site, site topography, character-defining site features, trees, and significant district vistas and views are retained."
Section 4.3.3:  "Evaluate in advance and limit any disturbance to the site’s terrain during construction to minimize the possibility of destroying unknown archaeological resources."

Furthermore, section 4.3.5 states:  "Conform to the design guidelines found in Section 2 regarding site and setting in developing a proposed site plan."  Again, subdivision layout will have a strong implication for subsequent site planning. The following sections also have language that could be utilized for guidance:
2.1 — Public Rights-of-Way and Alleys;

2.2— Archaeology;

2.3 — Site Features and Plantings;

2.5— Walkways, Driveways, and Offstreet Parking.
It would be desirable for the RHDC to review and comment on any proposal for subdivision review criteria, since they are the ones that will ultimately have to deal with the results of a subdivision.

Mr. Becker said that in the past, staff has seen subdivision in other historic districts.  Sometimes staff was afforded the opportunity for a courtesy review of a subdivision in a historic overlay district.  That has been beneficial for the Raleigh Historic Districts Commission (RHDC) because it helps them determine whether the proposed subdivision would create something that was buildable in the pattern of the historic district around that parcel. 

Mr. Craven noted that in the 1980s when Oakwood Green was done, a Certificate of Appropriateness (COA) was not required for the subdivision per se but was required for materials for streets and sidewalks.  Mr. Becker said that was correct.  The subdivision was there and had the streets already located, so all the RHDC was reviewing was curb design, pavement design, and sidewalk design.  The RHDC could not address questions regarding placement of streets, because the subdivision had already established where the right-of-way was going to be, as well as the dimensions of the lots.

Mr. Botvinick added that one concern is whether the dimensions of a lot could support the placement of a building in accordance with the setback requirements.  The RHDC does not have the authority to address that concern, and pursuant to state law the City cannot grant the RHDC that authority because it is not an issue of exterior features.  The worst possible scenario is that subdivision would occur and from an historic view, it would not be compatible with the surrounding area and the lot would be undevelopable.  Preventing the development of land is considered taking of the land, and that is what brought about this ordinance.

Nick Fountain, Member of the RHDC – Mr. Fountain said the side yards of these properties may or may not contribute to the historic structure so it is important to get input early.  The reality in some cases is that the grounds are equal to the importance of the structure, and if that is ignored and the land is subdivided, it could lead to problems which may ultimately lead to a taking. The success of historic preservation efforts and the escalating property values in these historic districts will create additional pressure to address these issues.

David Neill, Esq., Smith Moore LLP, 434 Fayetteville Street, Raleigh, NC  27601 – Mr. Neill announced he was present on behalf of the Josephus Daniels House Historic Landmark Association and also has liberty to comment on the thoughts of Preservation North Carolina regarding this issue.  They were the people who brought forward the petition and would reiterate that they did so in an attempt to close a loophole that may exist only in Raleigh.  In other jurisdictions, city attorneys have concluded that their historic district commissions do have the authority to rule on subdivision.  There is a concern at the state level by Preservation North Carolina that Raleigh, as a leader in historic preservation, may be setting a precedent that could open this loophole state-wide.  If Raleigh would address this in its ordinance and cover any gap created by the conservative jurisdiction of the RHDC, it would go a long way in that regard.  His client will continue discussions with the Masons and hope for resolution that will benefit the City.  At this time and at his client's expense, an appraisal of the property site is being undertaken to give them an idea of what would be necessary for them to acquire the property from the Masons and give the Masons an alternative to the sort of offers they have been forced to entertain.  Mr. Neill said the Chair of the Five Points CAC is present, and that CAC also supports this measure.

Bill Hutchins, Esq., 4011 University Drive – Suite 300, Durham, NC  27707-2549 – Mr. Hutchins is the attorney representing property owner Raleigh Masonic Temple, also known as the Josephus Daniels House.  His understanding is the text change was submitted by Mr. Neill’s client in an effort to curtail or limit or control Mr. Hutchins' client's development of the parcel.  His client is in the unenviable position of having to defend against a downzoning request and text change and has limited funds to proceed in that defense.  Also, the contract between his client and the developer for the sale of the property has been terminated.  He stated this is unfair to his client.  They have limited funds, property they cannot sell because they keep meeting obstacles when they try to sell it, and the obstacles are still there even though the buyer went away.  Mr. Hutchins said the logic of this situation is problematic to him.  He understands the idea of a potentially unbuildable lot being subdivided with staff approval and then not being able to get a COA.  There are 60-odd parcels on this site and each parcel is a bit different.  His client’s parcel is already is subdivided.  Someone could submit for a COA for one lot on his client's property and be denied.  He opined that some of the remaining 59 other parcels probably have been subdivided as well.  Mr. Hutchins said his point is that he is not sure the text amendment would accomplish what the City hopes it will.  He said the City will still have lots where a COA is going to be denied.  He believes the text change was designed to prevent or limit development on his client’s site, and asked that a decision on the text amendment at least be deferred until the point at which Mr. Neill’s client has a legitimate concern and there is something going on over there.

Mr. Stephenson and Mr. Hutchins entered into a discussion regarding a potential time frame for the Raleigh Masonic Temple with regard to the sale of the property and whether delaying a decision on the text change would help them.   Chairman Crowder curtailed the discussion, reminding them the issue is the text change and its application on all historic sites, not one specific site.

Ms. Kekas asked if a buyer of property in a historic district is aware at the time of purchase that he will need to obtain a COA.  Mr. Botvinick said the buyer would need to look at a zoning map for a City landmark.  The zoning classification should be on the Wake County tax records, but typically, it is not something a title attorney looks for.  A title attorney's only job is to make sure the title to a property is safe and clear.  Mr. Becker responded that in the late 1980s, the RHDC went to the North Carolina Real Estate Commission and asked for a ruling as to whether being in a historic district is a fact a real estate agent would have to reveal to a buyer.  The attorney to the Real Estate Commission said it is a material fact that must be divulged by the agent in a real estate transaction.  It is not something the City is required to notify anyone about, however.

Ms. Kekas asked Mr. Silver what staff's position is on the amendment.  He replied that staff tries not to take a position on an item, but informs the Council of the advantages and disadvantages of cases.  This issue is a public policy issue so staff will provide guidance on objective technical issues, but not subjective issues.  He remarked later in the meeting that if he had any comments, they would concern criteria.  When criteria used to evaluate cases are subjective, it leaves more room for interpretation.  How criteria are evaluated, i.e., whether the are objective or subjective, is one concern he would raise.

Dave Cronk, 1920 Kelly Road, Apex, NC  27502-9580 – Mr. Cronk is President of the Masonic Temple Board of Raleigh.  He said they have been before the City Council and other City boards and commissions throughout this process, and all they are asking for is a fair shake for their property.  They bought the property in 1950, and learned later that it was designated historic.  According to their records, they never signed off on this historic designation nor did they know how it would affect them.  The good intentions of the RHDC have affected the value of their land.  So many obstacles have affected the sale of the property, and they cannot sell it for near the value that it is worth.  These good intentions have turned toward extraction, Mr. Cronk stated.  He stressed that they want to cooperate but they keep running into obstacles and cannot sell their property.  The historic designation is causing them problems and they are seeking relief from the City Council.

Chairman Crowder stated the text change is for the overall good of alleviating inherent conflicts between the RHDC and subdivisions, and to prevent takings of property.  It may or may not impact the Masons’ case, and he hopes the parties can work out an agreement.

Mr. Craven asked when the historic designation was applied to this property.  Mr. Cronk replied that from what they can find, it was applied in 1976.  The earliest notification to the Masons was 1988, according to the documentation in their records.  Mr. Becker has told them he would look for additional information.  Mr. Becker stated that the National Register listing was in 1976, and the RHDC designation was 1990.

Mr. Stephenson commented that from his work with the State Historic Preservation office, he does not believe that a property is listed on the National Register without the property owner's consent.  Mr. Becker informed him that is true today, but that provision did not exist in 1976.

Philip Poe, 620 Devereux Street, Raleigh, NC  27605-1504 – Mr. Poe is Co-Chair of the Five Points CAC.  He lives in the Glenwood-Brooklyn neighborhood, which is a very old neighborhood.  Any time there is a renovation in his neighborhood, the property owner cannot get a permit unless the properties are recombined.  The policy must be examined, he said, not this particular case in isolation.

Without objection, the item will be held in Committee.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Crowder announced the meeting adjourned at 9:25 a.m.

Leslie H. Eldredge

Deputy City Clerk
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