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The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, October 10, 2007, at 8:00 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Chairman Crowder called the meeting to order at 8:12 a.m. He asked everyone to stand for a moment of silence and during that time, to remember Bob McGehee, Chief Executive Officer of Progress Energy, who recently passed away.  Chairman Crowder said Mr. McGehee's passing was a great loss to the community.

With the agreement of the Committee members, Chairman Crowder called a special meeting of the Comprehensive Planning Committee for Monday, October 15, 2007 at 5:00 p.m. in the City Council Chambers to discuss rezoning request Z-23-07 (Creedmoor Road).  After discussion of Item #05-46, Mr. Hallam said a revised text change ordinance for car wash facilities would be ready by the Monday meeting.

Item #05-46 – Text Change – Car Wash Facilities
In 2003, the City Council adopted conditional regulations for car washes proposing to locate within 100 feet of a residential use or zoning district (conditional requirements attached).  During the review of a proposed carwash facility on Tryon Road, the Committee felt that additional conditions were warranted for this use at that specific site.  The Committee initiated this item to study whether the existing Code regulations should incorporate these or similar additional conditions, or increased spacing requirements between carwashes and residential uses, which would be applicable to the entire zoning jurisdictional area. 
This item was discussed at the March through August 2007 Committee meetings. In those meetings the Committee reviewed the current ordinance, discussed different design and operational characteristics, and reviewed staff reports on the existing locations of car washes.  The Committee directed staff to draft a proposed ordinance which would prohibit non-staffed car washes from locating within 200 feet of residential unless located in the Downtown Overlay District (DOD) or associated with a mixed-use unified development.   

At the September 26th meeting the Committee reviewed the proposed ordinance.  This item was deferred to allow the Committee members to continue review of the proposal and to allow review and comments on the proposed ordinance from the car wash industry.

Included in the meeting packets was a revised ordinance which incorporates changes directed by the Committee regarding the hand-washing of vehicles.  Also included in the packets was a letter from Chuck Howard, President and Chief Operating Officer of Autobell Car Wash. 
Development Regulations Senior Planner Greg Hallam stated that after the meeting packets were printed and distributed, a letter was received from attorney Lacy Reaves, who represents Charlie Bell and American Pride Car Wash.  He said that attorney Kieran Shanahan, who represented another interest in the industry, was in the audience.

At Mr. Craven's request, Mr. Hallam listed the car wash facilities and locations that are exempt from this proposed set of regulations:

♦
those that are located no closer than 200 feet of residential uses.

♦
those that are fully staffed during hours of operation or are associated with a convenience store that is fully staffed.

♦
those located within 200 feet of residential uses, when they meet the performance standards for the current City regulations for car washes located within 100 feet of residential uses.

♦
those with full-time management and within 200 feet of residential if they are located within the interior of a unified development.  Those without full-time management during all hours of operation are prohibited from locating within 200 feet of residential uses.

Mr. Stephenson asked if noise issues would be discussed today.  Mr. Hallam said American Pride had addressed their concerns with noise levels in their proposed modifications to performance standard c.  Currently in the City Code, the noise level allowed for car washes within 100 feet of residential uses is 45 dB between 6:00 a.m. and 7:00 a.m., and 55 dB at all other lawful hours of operation.  This standard has been in effect for the last two or three years.  Deputy City Attorney Ira Botvinick said that was also a condition the City Council imposed on a car wash facility located near the Brentwood neighborhood.  The owners of that facility had provided documentation showing their vacuums could meet those decibel levels.

Mary Belle Pate, 2506 Crestline Avenue, Raleigh, NC  27603-3105 – Ms. Pate said the City had received a car wash site plan that was of great concern.  The planner who reviewed it believed it should be denied, but when the Inspections Department got involved, the inspectors gave their interpretation of what it should be and had the owner angle the car wash so the bay doors did not directly face residences.  The facility is also supposed to be manned.  Five years ago that facility would have been built on a two-lane road and would have met the 200-foot limit.  The car wash has not been built yet, but the property is surrounded on three sides by residences; there are residences on two sides and also across a four-lane street with a median.  Ms. Pate said the property on the fourth side contains a storage facility with a manager who lives on-site, and she was not taken into consideration as a resident and now will have to endure living next door to a car wash.  Ms. Pate said she is familiar with some car washes in the area.  The car wash at the intersection of Buck Jones Road and Western Boulevard, as well as car washes in Garner, are totally surrounded by commercial uses.  She asked that the buffer in the proposed text change be 400 feet.

Mr. Stephenson pointed out that illicit activity, vacuum noise and loud music playing while people dry their cars, which are concerns that have been expressed in previous discussions, have nothing to do with building orientation.  He suggested that signage regarding these activities, and requiring a full-time manager on-site, should take care of these concerns.  Ms. Pate replied that is not adequate.  At one car wash she visited, the bays were full, and people were outside vacuuming.  The car wash is allowed to stay open until 10:00 p.m.  The lights and noise are disruptive, and a car wash with multiple bays seems to be a gathering place.  She proposes car washes be placed in a totally commercial area surrounded by other commercial uses, and stated they do not belong in an area that is three-quarters residential.

Mack Paul, Esq., Kennedy Covington, 3450 Lassiter at North Hills Avenue – Suite 300, Raleigh, NC  27609-5793 – Mr. Paul said he would like to highlight points in Mr. Reaves' letter.  First, the current draft would only allow a car wash within 200 feet of a residential use if it met certain criteria.  They suggest the 200-foot prohibition not apply to car washes with fully automatic wash equipment which is utilized while the drive remains in his or her vehicle.  They believe the vast majority of neighbor objections to car washes involve customers who are outside of their cars.  The fully automatic car washes would still be subject to criteria a. through e. of the text change.  Second, they modified criterion c. of the draft ordinance to require that all of a car wash's equipment be rendered inoperable during times when the business is closed.  The language in the draft presented in the packet would require that facilities be gated and locked, which would impair emergency vehicles from entering the property.  Third, they have modified Section 10 of the proposed text change to grandfather car wash facilities existing at the effective date of the ordinance which meet certain stated criteria.  This exemption would provide an incentive for existing facilities to meet higher standards.  They believe limited hours of service and rendering the equipment inoperable during times when the business is closed would address the concern with people gathering and loitering at the car wash facility.

Chuck Howard, President of Autobell Car Wash, 1521 East 3rd Street, Charlotte, NC  28204-3231 – Mr. Howard said Autobell owns and operates 47 fully staffed, full-service car washes in North Carolina, with locations in Virginia and South Carolina as well.  They have five in the Triangle area; two of those are located within the Raleigh city limits.  He understands that regulation is necessary and improves the quality of facilities, but sometimes it can go too far and be counterproductive.  They are not in favor of anything that would limit competition.  Competition keeps prices low and quality high.  Mr. Howard said the car wash industry suffers under a burden of perception reaching back 40 years, when there were few car washes and no incentive to maintain or improve the facilities because there was no competition.  Most of the car washes in Raleigh participate in regional and national trade associations for exchange of information regarding how to improve themselves and the industry.  Mr. Howard said his company received the proposed changes just last week.  Their main concern is that a car wash facility that has been built and permitted outside the current 100-foot buffer may become nonconforming if the 200-foot buffer is adopted.  The 50% replacement language in the proposed ordinance would apply and make those facilities unable to rebuild if they were destroyed.  This would affect their arrangements with financial institutions.  They were reviewing their facilities earlier this morning and realized that at least half are located near residential uses, which is convenient for residents.  Mr. Howard asked the Committee to consider some relief for existing car washes that were permitted under existing rules, but would become nonconforming under the new rules.  He said over time, there is a disincentive to maintain the facility if the owner knows he cannot rebuild.

Mr. Botvinick explained that a nonconforming use is one that once conformed and, through no action of the owner, became nonconforming.  The City handles nonconformities by breaking things out and identifying certain items that may be done by right.  Minor ordinary repairs, defined as 15% of the tax value of the facility, are allowed.  Anything that does not meet the activities that are permitted by right may be permitted with the approval of the Board of Adjustment (BOA).  The BOA conducts a public hearing and only has one finding to make, i.e., to determine that replacement of the 50% or more destroyed facility would not create an adverse effect on surrounding properties.  The BOA can place conditions to limit adverse effects.  This proposed ordinance is a little different.  The paragraph below criterion e. of the regulations basically takes away the right of the landowner to petition the BOA to say "I have an adverse effect."  When the ordinance was drafted initially, it applied to all car washes whether staffed or not, and therefore there was no mechanism to deal with the possibility of unregulated activity at a car wash.  Now the ordinance creates an exemption for staffed facilities, facilities in the downtown area, and facilities that have automatic service.  Mr. Botvinick expressed concern with creating special rules for nonconforming car washes, and said it raises a question as to why they are different from all other nonconforming uses.  Under the current system, all nonconforming uses are treated the same way.  Creating a special rule for nonconforming car washes could prompt others to request "Make me different, too."  He suggested striking the language in the paragraph below criterion e. about not being able to rebuild if destroyed over 50%.  That way, if a use becomes nonconforming, the owner can go through the BOA process, or can circumvent the BOA process by becoming fully staffed or fully automated.

Mr. Hallam noted the proposal before the Committee members would not permit a fully automatic facility that is not fully staffed to be located within 200 feet of residential uses.

Lacy H. Reaves, Esq., Kennedy Covington, 3450 Lassiter at North Hills – Suite 300, Raleigh, NC  27609-5793 – Mr. Reaves disagreed with Mr. Botvinick's conclusion that all nonconforming uses are treated equally under the current City Code.  He said there are a number of provisions in the Code where a new ordinance was adopted and a carve-out was created in that ordinance that exempts certain facilities because of the standards of fundamental fairness and owners' interests.  For example, he reviewed the provisions for permitting stadiums of a certain size as conditional uses.  That ordinance, adopted in the 1990s, exempts all existing facilities because of the principle of fundamental fairness.  When the stormwater ordinances were adopted four or five years ago, a number of facilities were exempted for the same reason, fundamental fairness and to protect the interest of lenders and property owners.  Existing car washes do not create problems in neighborhoods and should be exempted from this level of regulation.  Mr. Reaves said car wash operations with multiple locations are financed by a line of credit based on the fair market value of each facility in that network.  Car washes are not valued by a bank on the basis of tax value.  They are valued on income, and this is an important business consideration for car wash owners.  The limit on insurance coverage is on a brick-and-mortar basis and is not based on fair market value or income.

Mr. Stephenson commented that in terms of an investment being in jeopardy, Mr. Botvinick described alternatives for bypassing that jeopardy.  Mr. Reaves noted there is also the issue of orientation of a car wash facility as outlined in criteria a. through e.  The vulnerable part of these facilities from a fire standpoint is the roof, which is generally wood.  If the roof is destroyed, the whole building would have to be taken down and rebuilt in order to comply with this ordinance.

Carl Howard, Chief Operating Officer of Autobell Car Wash, 1521 East 3rd Street, Charlotte, NC  28204-3231 – Mr. Howard expressed concern with minor ordinary repairs defined as 15% of the tax value of a facility.  Real property tax value for buildings, for bricks and mortar, depreciates every year, he said.  Feasibly, over time, the tax value of a $750,000 car wash building could go down to under $100,000, and 15% of that lower value could be difficult over time to maintain the building.  It would become impossible to fix any major damage that might occur to the property.  If the owner decides the facility cannot be repaired to his standards and sells it to another operator who then operates it as is, in its torn-down condition, it would deteriorate the site and the surrounding area.  Mr. Howard said car washing is going to occur.  In Miami, it is very difficult to build a professional car wash because of certain restrictions.  As a result, gas station car washes have turned into hand wash facilities that open one day and close the next.  He would not want to see that happen in Raleigh.  Mr. Howard concluded by stating owners of existing facilities need some relief to be able to maintain them in a proper manner.

Mr. Stephenson asked why there is a focus on building orientation if noise is being controlled.  He referred to Ms. Pate’s comments regarding car washes becoming gathering places, and asked how car washes are different than any other establishment, such as a fast food restaurant, that could easily become a gathering place.  Mr. Botvinick replied in terms of orientation, one proposed change was to broaden the noise regulations to include other items like vacuums.  Secondly, when a driver pulls out of the car wash facility with the car headlights on, that could be an issue of orientation.  Chairman Crowder pointed out another issue is the lights of the facility itself.

Mr. Craven stated he can understand the logic of Item 1 in Mr. Reaves' letter, that fully automated car washes be exempted.  In terms of Item 3, the requirement that all of a car wash's equipment be rendered inoperable during times when the business is closed, he is not sure that the language in the present draft should be interpreted to mean that facilities must be gated and locked.  He thought there had been discussion at earlier meetings about making a car wash inoperable.  Mr. Hallam replied there had been discussion of requiring a locked gate or chain across the entrance to prohibit access to the site when the car wash was not in operation.  Chairman Crowder said he likes the component they added in criterion c. of rendering the equipment inoperable during times when the business is closed.

Mr. Reaves said the language in the existing ordinance was not clear to them.  It states that access to any portion of the car wash facility shall be restricted except during hours of operation.  In the most conservative sense, "restricted" means a fence and gate as discussed at earlier Committee meetings.  That might not be necessary with all facilities, and they thought the same goal could be reached by rendering the equipment inoperable when the facility is closed.

Chairman Crowder said even if a facility is fully automatic and rendered inoperable after hours of operation, he is still concerned with noise from boom boxes, etc. if the facility is not manned to provide enforcement during hours of operation.

Mr. Craven said there is a disconnect that exists between the property tax value (brick and mortar value) and the value of the cash flow of the business.  With most uses in the City, such as residential uses, office and institution uses, and shopping centers, the market is more active and those values are probably closer together than in the car wash industry.  He does not see an easy fix for this problem in the City Code.  The Deputy City Attorney's proposal to strike the language in the paragraph below criterion e. regarding not being able to rebuild if destroyed over 50%, which would then allow an owner to go before the BOA, does provide more flexibility but it is not a viable option for most businesses.

Chairman Crowder stated the BOA has been very lenient when it comes to hardships.  Mr. Botvinick said 50% destruction shows hardship.  With regard to building orientation, if a roof is destroyed over 50% of property tax value, requiring a certain orientation or certain screening would be another way to address this issue and allow the owner to rebuild the roof.  He said the debatable issue remaining is whether fully automated car washes should be part of the exemption from this ordinance.

Chairman Crowder reiterated his concern about noise when people are out of their cars and vacuuming.  He suggested requiring either a manned facility to monitor vacuuming, or not allowing vacuuming at all.  Vacuuming creates loitering, he said.  Mr. Paul reminded him the ordinance contains a limitation on decibel levels for vacuums.  Making vacuums inoperable when the car wash facility is closed should address any concern of loitering.  Chairman Crowder asked if language could be added to prohibit outside activity at car washes.  Mr. Botvinick replied the Committee is merely preparing an ordinance to go to public hearing, not adopting it.  The ordinance could be advertised one way and if the speakers at the public hearing indicate they do not like it or it is problematic, the language can be changed.

Chairman Crowder stated he has no problem with the modifications to criterion c. outlined in Mr. Reaves' letter or with removing the language in criterion e. as proposed by the Deputy City Attorney.  He also does not have a problem exempting fully-manned or fully-automated facilities with no other outdoor activities.

Mr. Stephenson liked the idea of controlling noise.  He also suggested if headlights are the only concern with regard to the orientation of the building, a screening requirement could be considered.  Mr. Hallam reminded him that for car washes located immediately adjacent to residential uses, the City's landscaping ordinance already requires a heavily planted 30-foot transitional protective yard.  Mr. Botvinick said there is no transitional protective yard for properties across the street, and Mr. Hallam countered there is a street protective yard.  Chairman Crowder said he would like to retain that language.

Mr. Botvinick recapped the following changes resulting from this discussion:

a.
Car washes with fully automatic wash equipment and without any other facilities on-site unless the car wash is fully manned should be permitted within 200 feet of residential uses when meeting the performance standards.

b.
Retain the modifications to criterion c. proposed by Mr. Reaves, i.e., that the car wash's equipment must be rendered inoperable at all times other than during hours of operation.

c.
In the paragraph below criterion e., strike the language regarding not being able to rebuild if destroyed over 50%, to allow an applicant to appear before the BOA.  

This item will be held in Committee to allow staff to prepare a final version of the ordinance.  Mr. Hallam said a revised draft would be brought to Monday's Committee meeting.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Crowder announced the meeting adjourned at 9:18 a.m.

Leslie H. Eldredge

Deputy City Clerk
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