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Chairman McFarlane called the meeting to order at 9:05 a.m.
Item #07-10 – Tree Conservation Ordinance – Proposed Text Change
This item was referred to the Committee at the January 22, 2008 City Council meeting to review changes proposed by the Tree Conservation Task Force to TC-7-04 (Tree Conservation Ordinance).  TC-7-04 became effective May 1, 2005 with an intention by Council that it be reviewed after being in effect for one to two years.  Following a December 2006 status report and report of recommended changes by staff, and a public hearing about the ordinance on January 9, 2007, the Council requested the Task Force review the ordinance at the January 23, 2007 meeting.

Forestry Staff initially recommended 22 changes to TC-7-04 in a December 29, 2006 report to Council.  The Tree Conservation Task Force reviewed those proposals, reviewed public comments offered during the January 9, 2007 public hearing, and wound up their 10-month review with 35 proposed changes.

After the Task Force completed its report of recommended changes, staff from four City departments reviewed the recommendations.  Staff concurs with the majority of the recommendations, but has concerns with, and alternate proposals to, the following items in the Task Force report:  items 5a & 5b, 6c & 6d, 8a, 10, 17(all), 19, 26b & 26c, 29d, 31, and 34.  The Inspections Department is recommending one additional change not contained in the report.  Within the report of recommended changes, all staff responses and recommendations are inserted in bold beneath each change recommended by the Task Force:
Tree Conservation Task Force

Detail Of Recommended Changes

To Tree Conservation Ordinance

Ordinance Modifications—

1. Sec 10-2002 [Forestry General definition].  Amend planting rate from one inch caliper tree per two hundred (200) square feet to one bare-root seedling per 100 square feet.

STAFF RESPONSE:  Concur
2. Amend Sec 10-2002 [Minor Tree Removal definition] to clarify that removal of trees on non-residential lots less than two acres in size, within groups of trees within fifty feet of any thoroughfare, is not a minor tree removal activity.

STAFF RESPONSE:  Concur
3. Amend section 10-2053 [Metro-Park Overlay District] to:
a. Clarify that mandatory tree conservation areas include only the 32 foot wide yard area adjoining the metro-park boundary [10-2053(d)(2)a, first paragraph] and the watercourse buffer areas [10-2053(d)(2)b].

b. Increase the minimum width of the tree conservation area adjoining the park boundary from 20 feet to 32 feet, and replace the language in the last sentence, first paragraph of section 10-2053(d)(2)a , “No land disturbing activity” with “No tree disturbing activity.”

c. Re-forest treeless watercourse buffer areas [10-20530(d)(2)b]:  For each 50 linear feet of watercourse buffer area that does not contain trees; two, 1”-caliper trees, at least 6’ tall must be planted.  Plantings should be installed prior to issuance of certificates of occupancy.

d. Replace the language in last paragraph of section 10-2053(d)(2)b which reads, “land disturbing activity” with “no tree disturbing activity.”

e. Replace the 5-inch dbh tree standard in the chart and in subsection a, first paragraph of section 10-2053(e)(4) with 10-inch dbh (thirty-one and one-quarter (31 ¼) inches or greater in circumference).

STAFF RESPONSE:  Concur
4. Amend Sec 10-2072 and 10-2082.14(f) to change required replanting areas from 300 sq ft and 100 sq ft per tree respectively, to 200 square feet per tree.

STAFF RESPONSE:  Concur
5. Amend Sec 10-2082.14(b)(2), last paragraph of subsection (2) as follows:
a. Ensure that trees proposed as secondary tree conservation areas are not unhealthy and not hazardous.

STAFF RESPONSE:  A definition of hazardous tree is needed in the definitions section of the Zoning Code.

b. Exclude from secondary tree conservation areas; slope easements, drainage easements, and any easement that may result in tree disturbing activities; so that such easements cannot be counted toward the tree conservation requirement.

STAFF RESPONSE:  Include the following in the list of exclusion areas for all secondary tree conservation: sight distance triangles and easements, sidewalk easements, areas delineated as future right-of-way reservations, and location of cross-access as identified by the plan development process.

c. Re-locate this last paragraph with the above changes in subsections 1. - 4. to subsection 10-2082.14(d).
6. Amend first paragraph of Sec 10-2082.14(c) [Existing Tree Cover Required] pertaining to secondary areas a. – d. as follows:

a. Disallow use of unhealthy trees to meet the basal area requirement;

STAFF RESPONSE:  Concur
b. Ensure that critical root zones of trees 10” dbh and larger, included to meet the basal area requirement, are fully within the tree conservation areas on the developing property.

STAFF RESPONSE:  Concur
c. Existing groups of trees within the 65’ and 32’ perimeter buffer areas {secondary code priorities 10-2082.14(b)(2) e. & f.} must be established as tree conservation areas.  Those tree conservation areas may be widened, even if there are no trees or critical root zones in the widened areas, as long the widened sections do not exceed the 65’ and 32’ City Code-required widths, and the basal area does not fall below 30 for each 50 linear feet.

STAFF RESPONSE:  This change will allow use of treeless land to fulfill tree conservation requirements within the 65’ and 32’ perimeter tree conservation yards.   The reasoning of the Task Force is to create a “soil bank” for future tree-root growth.  Staff believes this recommendation is impractical, will be difficult to enforce, be confusing to property owners, and reduce the amount of trees actually preserved on a given site.

     In treeless areas within tree conservation areas, property owners will perform landscaping, gardening, and erect utility buildings.  When staff issues citations for disturbances of tree conservation areas, appeals will be made on the basis that neither trees, nor tree roots, are in the areas of disturbance.

     Operationally, staff has not allowed use of treeless land within tree conservation areas since the ordinance became effective.  Indeed, in Andy Gilliam’s 12/29/06 report to City Council, staff explicitly requested to codify how the ordinance is operationally applied—i.e. to clearly disallow use of treeless areas to meet tree conservation requirements.  Since the ordinance became effective, forestry staff has observed that many plan submittals attempted to manipulate the 30 basal area requirement by tacking on “dead-space” (treeless) areas to wooded areas to increase the total tree-save acreage to meet the percent requirement.

     Staff recommends the 65’ and 32’ tree conservation areas be widened only enough to protect critical root zones of existing trees.  Critical root zone is a cornerstone standard throughout the Code, and should not be inflated for one part of the Code.

d. The minimum dimension of alternate compliance tree conservation areas that adjoin the property boundary for the perimeter 65’ & 32’ tree conservation areas and public streets, other than thoroughfares, should be increased from 20’ to 25’.

STAFF RESPONSE:  This change will create two minimum dimensions for perimeter tree conservation areas:  25’ for areas that abut a property boundary, 20’ for areas that do not.  Having two minimum dimensions will create confusion for land-use planners and carries the potential of costing additional reviews due to mix-ups of where to apply multiple minimum dimensions.  Staff favors one minimum dimension, and that it be as large as feasible because larger trees can be preserved within wider tree conservation areas (i.e. larger trees have larger critical root zones).

e. With the recommendation to allow inclusion of treeless areas within secondary tree conservation areas, the definition of tree disturbing activity must be amended to prohibit  disturbance of any part of the 65’ and 32’ perimeter tree conservation areas, even if an area does not contain trees or critical root zones of trees.

STAFF RESPONSE:  This change will not be needed if the proposal for treeless tree conservation area is rejected.  It was added because the current definition of tree disturbing activity does not protect treeless area; it protects only trees and critical root zones.
7. Amend Sec 10-2082.14(c) [Existing Tree Cover Required], the first sentence after subsection (3) to read as follows:  “An actual survey of trees and computation of basal area may be substituted in lieu of subsection (1) and (3) above, provided that no dead, unhealthy, or hazardous tree is included in the survey.”

STAFF RESPONSE:  Concur
8. Amend Sec 10-2082.14(d) [Delineation of Tree Conservation Areas] as follows:

a. Insert a new first paragraph to exclude the following from any primary tree conservation areas:  governmental easements, any area disturbed pursuant to 10-2082.12, and any area devoted to streets, driveways, walkways, storm drainage facilities.

STAFF RESPONSE:  Exclusions from primary tree conservation areas should explicitly include cross-access locations as identified in the plan development process, right-of-way reservation areas, slope easements, sidewalk easements.

b. Amend current first paragraph to eliminate the requirement to delineate secondary areas in squares and rectangles.

c. Add language to exclude the following from secondary areas a. – d.:  slope, drainage and other easements that would allow tree disturbing activities.

d. Add language to reduce the area of secondary tree conservation priorities a. and b. along thoroughfares, based on the width of required slope or utility easements, which are adjacent to the thoroughfare.

STAFF RESPONSE:  Concur with b, c, d.
9. Sec 10-2082.14(g) [Payments As Alternate Means Of Compliance]

a. Add language in Code to clarify that alternate compliance payment in lieu of tree conservation area establishment is a last option.

b. Add language in the User’s Manual to illustrate types of alternate compliance.

c. Change monetary payment for alternate compliance fee-in-lieu to equal tax value of land adjusted annually by CPI.

STAFF RESPONSE:  Concur
10. Forestation of treeless Neuse riparian buffer zone 2:  For each 50 linear feet of Neuse riparian zones 1 & 2 that does not contain trees; two, 1”-caliper trees at least 6’ tall, must be planted in Neuse buffer zone 2.  Plantings must be installed prior to issuance of certificates of occupancy.

STAFF RESPONSE:  The request for a Code change derived from staff’s entreaty to eliminate treeless land area from within tree conservation areas wherever possible.  The requirement to plant trees in all treeless sections of Neuse Zone 2 will be beneficial in most cases, but will adversely impact recreational use of certain specialized areas (i.e. beach areas around lakes or adjacent to streams) on both public and private properties.  Examples include areas around City-owned Shelly Lake, and privately-owned Silver Lake (already developed).  Staff recommends that if treeless Neuse Zone 2 areas are not planted, that they be excluded as primary tree conservation area.
11. Forestation of Reservoir Watershed Protection Area Overlay Districts, Section 10-5006 (a)(11):   Forestation requirement should be changed to one bare-root seedling planting on 10’ X 10’ centers, or one 2” caliper shade tree per 200 sq ft.  Percent land cover to remain at 40%.

STAFF RESPONSE:  Concur
12. For street protective yards, the minimum size existing tree allowed as credit toward planting requirements should be changed from 5” to 3”.  In conjunction with this, the definition of critical root zone should be changed to establish a minimum 7-foot radius from the trunk of preserved trees used as credit.

STAFF RESPONSE:  Concur
13. Amend Code sections pertaining to re-zoning and CUD-zoning so that trees set aside for preservation must have their critical root zones protected.  Forestry staff should review proposed tree-save areas at the beginning of the re-zoning and CUD-zoning processes.

STAFF RESPONSE:  Concur
Increased Flexibility—

14. Amend Sec 10-2072 [Tree disturbing activity except a minor tree removal activity] to add a new subsection to allow tree removal within the protected buffers, of up to five trees between 10” dbh and 16” dbh, with a City permit issued from the Forestry Specialist. (No permit will be issued if tree removal will negatively impact the area from being later designated a tree conservation area)

STAFF RESPONSE:  Concur
15. Amend Sec 10-2082.3 [Prohibited Pruning violations] to establish a 2” caliper minimum size and 6” caliper maximum size for replacement trees (an increase from current 3” max).

STAFF RESPONSE:  Concur
16. Amend Sec 10-2030 [Conservation Management District] so that:

a. A minimum of 30% of CM-zoned land should remain mandatory primary tree conservation area.  The owner may choose which 30%.

b. The remaining 70% may either be developed according to the permitted uses under 10-2030(b), or part or all of the remaining 70% may be used as tree conservation area toward the tree conservation requirement.

c. All CM tree conservation area must have current tree cover or must be planted according to the same standard for reservoir watershed protection areas.

STAFF RESPONSE:  Concur
17. *Amend Cluster Unit Development Regulations of Sections 10-2101 and 10-3071 to reduce the minimum required land area cluster unit developments for zoning districts Rural Residential, Residential-2 and Residential-4, from 20 contiguous acres to 10 contiguous acres when all of the following are met:

a. The cluster development contains a minimum land area of tree conservation areas equal to at least ten percent of the land area of the cluster unit development.

b. All tree conservation areas are fee simple areas deeded to the homeowners association, City of Raleigh parks or greenway areas or a combination thereof.

c. Only single family detached dwellings may be located in cluster unit developments of less than twenty acres.

STAFF RESPONSE:  At this time, more information should be provided by the task force to support reasons for this recommendation.  As this is not part of the tree conservation ordinance and would affect other parts of the zoning and subdivision ordinance, an analysis as well as thorough study should be conducted.  No evidence has been provided that the prohibition of multi-family and group housing types in cluster unit developments in the Rural Residential, Residential-2 or Residential-4 (RR, R-2 or R-4) zoning districts have a direct relationship or benefit on how tree conservation is provided for.  In addition, no specific benefits have been provided to support that decreasing the minimum acreage requirements for clusters will improve tree conservation or provide incentives for tree conservation in cluster unit developments above what the current regulations require.  Case studies should be conducted to provide proper analysis of the recommendation and the benefits to the tree conservation provisions.
18. Amend Sec 10-2082.14(b)(2) e. & f.  [Secondary Tree Conservation Areas of individual trees 10” dbh and larger] to allow alternate compliance locations of individual trees 10” dbh and larger anywhere on site.

STAFF RESPONSE:  Concur
19. *Amend the open space requirement for townhouse and group housing developments to require the same minimum average open space quotient dimensional requirements as cluster unit developments, section 10-3071(b)(5)b.1.

STAFF RESPONSE:  This recommendation also has impacts on code provisions outside of the tree conservation ordinance and will require an impact analysis.  Over the past 3 years, the Appearance Commission has discussed the topic of open space in general and took some initial steps to study the application and definitions of “open space” in our current regulations, but has not pursued a course of action.  As open space is a requirement in many zoning districts and development types, this should perhaps be a separate item for consideration outside of tree preservation.  The recommendation from the task force does not specify direct benefits or relationships to tree preservation regarding the design of open space.  Open space is not only required in group housing projects, but also in multi-family, townhouse, cluster unit developments, Planned Developments, downtown projects and projects in the Pedestrian Business Overlay District.  This could be considered as a separate item to discuss.
Ordinance Simplification—

20. Amend Sec 2072 [Tree disturbing activity except a minor tree removal activity] to add a fine of $100/caliper inch for illegal removal of trees 10” dbh and larger within protected buffers for cases in which land is not disturbed.

STAFF RESPONSE:  Concur
21. Amend Sec 2072, [Tree disturbing activity except a minor tree removal activity] to clarify that illegally cleared and replanted areas shall be established as additional tree conservation areas beyond that required by Sec 10-2082.14 for a given site.

STAFF RESPONSE:  Concur
22. Amend Sec 10-2082.14(b)(2)e. & f. [Secondary Tree Conservation Areas of individual trees 10” dbh and larger] to clarify that the critical root zone of a preserved tree shall be protected even if it extends outside the tree conservation boundary on the developing side of the property.

STAFF RESPONSE:  Concur
23. Amend Sec 10-2082.14(e) to require that a tree conservation permit shall be obtained from the Inspections Department prior to issuance of tree clearing/grading and building permits.

STAFF RESPONSE:  Concur
24. Amend Sec 10-2057(f)(2)  [Designation of a Planned Development Conditional Use Overlay District]  to add a new subsection which requires compliance with 10-2082.14 for new PDDs.

STAFF RESPONSE:  Concur
25. Amend Sec 10-6032(l) [Tree Conservation Permit] to require that a tree conservation permit shall be obtained from the Inspections Department prior to issuance of a grading permit or recordation of tree conservation areas.

STAFF RESPONSE:  Concur
26. Simplify surveys of Neuse buffer zone 2 as follows:

a. Only the outer boundary of zone 2 will be surveyed, and it will be shown on the plat with a note that the inner zone 2 boundary is 20’ parallel to the outer boundary.

STAFF RESPONSE:  Concur
b. The actual survey of Neuse zone 2 may optionally be done using a series of tangents outside the zone 2 boundary line, and no more than 5’ away from the outer boundary line.  This is intended to simplify the zone 2 survey by “straightening” stream meanders.

c. The additional area created by using the tangent approach cannot be counted toward the tree conservation area requirement.

STAFF RESONSE to b. & c. :  Current City Code defines Neuse buffer zone 2 as primary tree conservation area.  Proposed change 26.b. will allow a larger area to be optionally recorded using a tangent approach in order to make the survey less costly.  However 26.c. says the additional area recorded beyond Neuse zone 2 cannot be counted as tree conservation area.

     Use of the tangent approach as proposed, will result in incorrect recordation of Neuse primary tree conservation areas.  Such recorded areas will be larger than what the Code defines as Neuse Zone 2 primary tree conservation areas.  If disturbances occur within the extra area recorded, it is unclear if such disturbances would be violations.

     While perhaps making surveys of Neuse buffers simpler, tree conservation plans will become more complex.  Staff must require that tree conservation plans clearly show, through exhibit or calculations or other yet-to-be-determined methods, that the additional tangent area, is not included in calculations of total actual tree conservation area.

     Staff concurs with 26.a. but believes b. and c. should be deleted or modified.  Change 26.a. alone provides substantial relief for the current requirement that metes and bounds be shown for both sides of Neuse buffer zone 2.
27. Metes and bounds requirements should be changed as follows when a tree conservation area falls within or is adjacent to another tree conservation area:

a. When tree conservation areas are regulated the same (i.e. secondary tree conservation areas), it should not be necessary to show the metes and bounds line between them.

STAFF RESPONSE:  Concur
b. Previously recorded tree conservation areas (for example greenways) should not be required to show metes and bounds again to be recorded as tree conservation areas, but should use the Book of Deeds and Page references. 

STAFF RESONSE:  Concur with the change.  Note, “Book of Deeds” should read “Book of Maps.”
Protecting The Right Trees—

28. In Resource Management Districts zoned Thoroughfare District (TD) or Special Highway Overlay District (SHOD), the required primary tree conservation area yards must have at least 30 sq ft of basal area for each fifty linear feet of tree conservation area. 

(Note:  For TD and SHOD these primary tree conservation areas protective yards that contain less than basal area 30, the current code-defined planting standards of 21 caliper inches per 50 linear feet will remain unchanged.)

STAFF RESPONSE:  Concur
29. Preserve Heritage Trees and their Critical Root Zones (CRZ) as optional tree conservation areas using an incentive approach.  Heritage Tree conservation areas can be considered only after the secondary major and minor thoroughfare priorities have been considered.  Heritage Trees is defined as any tree of at least 24” dbh.  Double CRZ credit is the recommended incentive for preservation of heritage trees only if the following conditions are met.  Only that portion of the CRZ that is not already protected within another tree conservation area is eligible for the double credit.

a. 100% of the CRZ of a heritage tree must be protected, by either having the entire CRZ within the boundaries of the developing property or, by obtaining a tree conservation easement for the portion of the CRZ that is on a neighboring property.

STAFF RESPONSE:  Concur
b. Heritage trees must have certification of good condition completed by a Certified Arborist, using a tree-evaluation form provided by the City Forestry Specialist.

STAFF RESPONSE:  Concur
c. An active tree preservation plan must be provided by a Certified Arborist, accepted by City Forestry Specialist, and implemented by the developer.

STAFF RESPONSE:  Concur
d. Heritage trees and their CRZs must include a minimum 4,000 sq ft of area, even if the Heritage Tree’s CRZ area is less than 4,000 sq ft, unless it adjoins another tree conservation area.  If it adjoins another tree conservation area, the CRZ of the heritage tree will equal the tree conservation area.

STAFF RESPONSE:  Change 29.d. proposes that a Heritage Tree and its CRZ must include a minimum of 4000 sq ft.  This will require land area to be added to the CRZ for only five diameter classes (trees 24” – 28” dbh).  There are a number of potential problems with this change.

     The proposal does not set a maximum for how much area can be added to the Heritage Tree CRZ.  Land-area could be added without limit and owners would obtain double CRZ credit.  With the right site configuration, one large tree (with an inflated CRZ) could be used to meet tree conservation requirements for an entire site.

     Another complication is that the land-area added to the real CRZ would not be actual CRZ because it does not fit the current Code definition of CRZ, and will thus cause recordation problems (i.e. Critical root zone is defined in the Code as 1.25’ undisturbed radius per 1” tree dbh.  Which area will be recorded?  True CRZ or the 4000 sq ft CRZ?).  If a “violation” occurs within the 4000 sq ft area, but outside the CRZ of the Heritage Tree, it would not be a violation based on the current definitions of: tree disturbing activity and critical root zone.

     Another complication is that triple credit will be given for the portion of a Heritage Tree critical root zone that overlaps another required tree conservation area resulting in fewer trees being preserved elsewhere on a given site.  An example would be with a 24” oak, when half its CRZ lies within a required SHOD primary tree conservation yard.

     Staff recommends the following:

1) That the required CRZ remain as currently defined by Code, and that no additional land area be required, or allowed to be added for Heritage Trees.

2) That where a Heritage Tree CRZ overlaps a required tree conservation area, the double credit be allowed only for the part of CRZ outside the required tree conservation area.  This will eliminate the triple land area credit.
30. Consideration shall be taken during the development of infill standards to encourage tree conservation.  The Tree Conservation Task Force envisions voluntary tree preservation standards with incentives significant enough that their use will be the rule rather than the exception.

Streamlining Of Staff Processes—

31. Add an on-line status of plat recordation to the City website.

STAFF RESPONSE:  The Planning Department has dedicated staff to accept phone inquiries on plat status.  Over the last 18 months, an additional staff person has been added to the plat recordation review staff and the level of service has improved.  At this time, our database (IRIS) would require substantial upgrades to the Online Development Center to provide a view of online plat status.  The description of our current process, including timelines for plat review are posted on the City’s website through Development Services.   An educational workshop with the surveying industry may be an option to pursue as an educational tool to better understand the process from end to end.  General inquires for all plats, not only tree conservation plats are made on a daily basis.
32. Re-do the User’s Manual (to be contracted out to the private sector) after changes are adopted.

STAFF RESPONSE:  Concur
33. For single family residential permitting, the Inspections Dept should change the plot plan forms for residential reviews to wording that reflects that construction of a single family home is a site plan.

STAFF RESPONSE:  Concur
34. The timing of the requirement for recordation of tree conservation areas should be changed from: prior to issuance of a building permit to, prior to issuance of the C.O. (when a C.O. is required).  In conjunction with this change, new language must be added to the Code to ensure protection of tree conservation areas by stating that tree conservation areas are “established” at the time a tree conservation area permit is issued by the City.

STAFF RESPONSE:  The timing of any requirement related to development permits is historically prior to grading, lot recordation or permit issuance and never prior to certificate of occupancy.  Our ordinance in some cases, specifies when certain items are required such as road improvements, construction plans and right of way dedication.  Delaying the timing requirement for tree conservation plat recordation to certificate of occupancy opens the door to allowing many conditions of approval prior to certificate of occupancy.  This presents serious impacts on the overall processing of permits and potential problems for property owners and future property owners.  The timing of the recordation of tree conservation plats prior to permit issuance or lot recordation (whichever comes first) must stay where it is for several reasons: 

1. In the case of a subdivision, where the dedication of tree conservation areas has impacts on the creation of lots, if you allow the lots to be recorded before tree conservation platting, future buyers of lots will have no knowledge of the tree conservation areas required.  If lots are sold to multiple owners, how will tree conservation be provided for to meet the minimum requirement for the entire subdivision?  Potentially, we could allow the creation of 100 lots with 100 owners and no dedication of TCA’s. Building permits could be issued in areas where tree conservation is later to be dedicated.    

2. Deferral to certification of occupancy will create the same burden currently placed on the lot recordation and permit processes today.  The property owner will be calling the City to release the CO, when the City has not had enough time to review the tree conservation plat or in some cases, the plat has not yet been submitted for review.  Deferral to CO creates potential pressures that could be avoided. 

 

3. The establishment of tree conservation areas is a two step process. 

a. First, a tree conservation permit is issued for a “tree conservation plan” in the Inspections Department.  This step is required prior to grading permit issuance. The tree conservation plan is prepared and approved on what will be a plat submitted for final recordation, so 95% of the work has been done with this first step.

b. Second, a copy of the tree conservation permit is attached to the plat for review and submitted to the Planning Department.  The plat is reviewed and signed by the city, recorded at Wake County and this establishes the final tree conservation areas.    

These two steps should be met before any plan can be approved for permit issuance and to make sure the TCA’s are in their final location and legally created by the owner of the property.
35. The Tree Conservation Task Force encourages the same Forestry Specialist, to the extent possible, to review the same project for each submittal (i.e. preliminary review, Inspections, tree conservation permit, grading permit, building permit, plat recordation, etc.).  This will improve the efficiency and continuity of the review process.
STAFF RESPONSE:  This recommendation is moot.  City Forestry Specialists have managed plan reviews in this manner since the ordinance was adopted, the only exceptions being when staff are out on vacation or sick leave.
*  Not part of the Tree Conservation Ordinance

ADDITIONAL STAFF RECOMMENDATION 1:  Staff proposes a change to Code section 10-2082.14 (b)(2)c which currently requires a 65’ perimeter tree conservation area adjacent only to non-vacant properties, but not along roadways, though State Enabling Legislation allows it along roadways.  The pertinent section reads:  A sixty-five (65) foot wide perimeter yard when the adjoining or adjacent property is not “vacant.”

     Since the review of the tree ordinance began, staff has noted problems caused by this Code section.  When wooded areas along roadways are examined to fulfill tree conservation requirements, property owners must establish individual trees >= 10” dbh as tree conservation areas within the wooded areas instead of establishing a wooded buffer.  An example is Meredith College property adjacent to Faircloth St.  Individual trees and CRZs within the woods were identified as tree conservation areas and are impossible for both property owner and City staff to keep track of.  An additional downside is that healthy, attractive stands of trees along roadways are being forfeited in favor of individual trees.

     Staff recommends the following change to 10-2082.14 (b)(2)c:

A sixty-five (65) foot wide perimeter yard when the adjoining or adjacent property is not “vacant” or is a non-thoroughfare roadway.

     This change would require preservation of wooded areas along non-thoroughfare roadways as well as adjacent to non-vacant properties.  However, it would not change the alternate compliance option to relocate the 65’ perimeter yard to another location on the site.  This change additionally would be consistent with 10-2072 (Tree disturbing activity except a minor tree removal activity), which protects a 65’-wide buffer adjacent to roadways and non-vacant properties prior to development.

ADDITIONAL STAFF RECOMMENDATION 2: From Public Works and Public Utilities Departments pertaining to public projects for health and welfare—Forthcoming.
Senior Planner Christine Darges introduced this item and said the Tree Conservation Task Force Co-Chairs would open with their recommendations.

David Brown, JDavis Architects, 510 Glenwood Avenue – Suite 201, Raleigh, NC  27603-1262 – Mr. Brown stated he and Bob Mulder are the Co-Chairs of the Tree Conservation Task Force (TCTF).  The TCTF concurs on the majority of staff's responses in the report (items 1 through 4, 7, 9, 11 through 25, 27, 28, and 30 through 35).  They recommend holding items 5, 6, 8, 10, 26 and 29 and discussing items 31 and 35.  Mr. Brown said Planning staff added some comments relating to areas that were not specific to the tree conservation ordinance.  Staff suggested, and the TCTF agreed, that these items might be better addressed through the pending rewrite of the zoning code ordinance.
Ms. Darges noted that two of those items are process-related and two are zoning-related, and should be separated.  Mr. Brown agreed.  He said the process-related items pertained mostly to plat recordation.  Mr. Brown noted that there were also references to cluster subdivisions, which are more Code-related.
Bob Mulder, 3116 Ward Road, Raleigh, NC  27604-1524 – Mr. Mulder commented that consistency in the development permitting process is very important.
Mr. Brown asked staff to present their information, and said he and Mr. Mulder would answer any questions the Committee or staff might have.
Andy Gilliam, Forestry Specialist with the City of Raleigh Inspections Department, said he would review the recommended changes to the tree conservation ordinance and Forestry Specialist Chris Crum would discuss some of staff's recommendations and alternatives.  Mr. Gilliam's PowerPoint presentation began with a brief chronology of TC-7-04, the tree conservation ordinance.  He stated the 35 recommended changes in the TCTF report generally fall into five categories – ordinance modifications, increased flexibility of the ordinance, simplification of application of the ordinance, protection of the right trees, and streamlining of staff processes.  Mr. Gilliam said staff concurs with, and recommends approval of, proposed changes 1 through 4, 5c, 6a, 6b, 7, 8b, 8c, 8d, 9, 11 through 16, 18, 20 through 25, 26a, 27, 28, 29a, 29b, 29c, 32 and 33.  Staff does not concur with proposed changes 5a, 5b, 6c, 6d, 6e, 8a, 10, 17 (all), 19, 26b, 26c, 29d, 31 and 34.  No action is necessary for item 35.  Staff has one additional recommendation which was derived from the Meredith College site plan after the TCTF work was completed.  Additional recommendations may be forthcoming from the Public Works and Public Utilities Departments concerning certain types of public projects for health and welfare.
Chris Crum, Forestry Specialist with the City of Raleigh Inspections Department, reviewed individually staff's responses to the proposed changes in the TCTF report that staff did not concur with, and the two additional staff recommendations that were added after the TCTF's work was completed.  He noted that staff recommendation 2 under item 29d could be stricken.
Mr. Gilliam elaborated on recommendation 10.  Part of the goal of staff and the TCTF is to try to eliminate as much as possible the use of treeless land as a tree conservation area.  The intent of the Code is to preserve existing trees.  The Parks and Recreation Department had significant concerns about how planting trees would impact their recreational programs, such as swimming and canoe classes around Shelly Lake or Lake Durant.  That same principle could be applied to any private lake, such as Silver Lake.  Staff recognizes the importance of preserving the Neuse River riparian buffer zones, and recommends that if these areas are to be included as tree conservation areas, they be allowed to optionally be planted.  If not planted, they cannot be used as primary tree conservation areas.

Mr. Stephenson asked if the TCTF would have enough time to digest staff responses.  Mr. Brown replied they may make a couple of general comments.  With regard to the Neuse River riparian buffers without trees, he said that the TCTF tried to be consistent, predictable and flexible when setting up the ordinance.  They decided that all Neuse River buffers would be tree conservation areas.  He likes Mr. Gilliam's last suggestion about optional planting of the buffer zones, and added that he was speaking for himself, not the entire TCTF.
Deputy City Attorney Ira Botvinick suggested another approach.  Under the current City Code, all Zone 2 areas are tree conservation areas.  The ordinance designates primary and secondary tree conservation areas and prioritizes them.  Primary tree conservation areas are mandatory.  Zone 2 is a primary area and must be preserved.  With regard to secondary areas, if one has already exceeded the Code threshold standards, generally 10% of the land area involved, one does not have to have a tree conservation area.  Under staff's proposal, it would no longer be mandatory if one chooses not to plant trees, and he is not sure the City wants to give an individual landowner the option to move away from mandatory standards.  If there are no trees on a site, there might be no tree conservation area at all.  The Parks and Recreation Department's concerns can be addressed because there are already exceptions under state law for water-related activities.  The lake/beach areas could be added to the City ordinance as an exception to the tree planting requirements, and he suggested that areas containing power transmission lines also be added as an exception.  These would be the only two exceptions to the planting requirement.  This would guarantee that stream areas would remain protected, and under the TCTF recommendation for planting, the City would get the environmental benefit of trees soaking up pollutants to streams.

Mr. Brown said with regard to the recreational areas around lakes, it was the strong consensus of the TCTF to provide buffering and shade on streams and not exempt stream channel areas, only recreational areas around lakes.  Regarding treeless areas, he said the tree conservation ordinance requires a minimum CRZ.  The trees that would be planted today will certainly grow, and TCTF member Dr. Shearer does not see a problem in providing additional root zone area for them.
Mr. Stephenson pointed out the Task Force is not responsible for enforcement of the ordinance, and asked if Mr. Brown had any ideas how to simplify enforcement if the CRZ is expanded.  Mr. Brown replied a basal standard of 30 square feet per acre was set for a tree area.  Discussion ensued regarding basal areas, CRZs, and surveys.  Mr. Mulder commented the TCTF thinks that in addition to foresters, surveyors and engineers should also be allowed to perform tree surveys, and this would move things along faster.  The ideal situation would be to have a surveyor and forester performing a tree survey together, but would probably be too expensive.  Mr. Brown added that surveyors are well-equipped to locate items and place them on a property.

Mr. Brown explained the intent of the TCTF on other items.  In regard to staff comments in recommendation 8 (delineation of tree conservation areas) about exempting some types of easements, the TCTF agrees with staff that they do not want to include areas that may have root zone damage.  He said sight distance triangles in some of these easements may not necessarily include root zone disturbance and probably should not be considered for inclusion in a protective root zone area.  Most of the easements staff cited should not be in a tree conservation area.  With regard to tree surveys (recommendation 26), it was mentioned during the public hearing that the platting process could be cumbersome.  The Neuse River buffers are not linear, and the TCTF believes that a line or tangent could be set that is easier to define and enforce.  He appealed to the Committee to keep this recommendation.
With regard to heritage trees (recommendation 29), Mr. Brown said the feedback from the public hearing indicated there are many large trees in Raleigh that are not being saved.  The TCTF was trying to save groups of trees or systems, and target tree preservation for the benefit of the environment, especially along stream corridors.  With recommendation 29d, the TCTF was trying to create an incentive to save trees.  Discussion took place regarding the 4,000 square foot minimum for a heritage tree and its CRZ.  Mr. Botvinick questioned whether 4,000 square feet is necessary, and said he thought the CRZ for a standard 24-inch high tree would be a six-foot radius.  Mr. Gilliam said he thought the TCTF wanted consistency in tree conservation areas and a minimum CRZ of 4,000 square feet.  The heritage tree is viewed as an alternate compliance.  This would only apply to the five diameter classes of 24 to 28 inches.  After that, different calculations are used and staff sees this as adding confusion to the ordinance.  Mr. Crum pointed out there is no maximum set for the heritage tree and no diameter classes are listed in the ordinance, and Mr. Gilliam added that without a maximum, the tree conservation requirement could be met with one tree on a site.  Brief discussion continued on recommendation 29d.
Mr. Gilliam revisited the treeless area (recommendation 6c) and explained how basal area manipulation can cause enforcement problems, which is why staff wants its recommendation codified.  Mr. Brown said the TCTF spent several meetings discussing this, and the potential outcome may be raising the basal ratio.  Raising the basal ratio could potentially eliminate areas the City is trying to protect, because they would no longer qualify.

Chris Pope, Bass, Nixon & Kennedy, 6310 Chapel Hill Road – Suite 250, Raleigh, NC  27607-5116 – Mr. Pope asked the Committee members to look at the unseen ramifications of this ordinance.  He strongly opposes this ordinance.  He does not think staff fully understands it and said it is impossible for citizens to understand it.  One of his concerns is that most of the priorities dictate that 100% of the CRZ be protected and he thinks this is wrong.  Mr. Pope was told this is not a tree planting ordinance, but this ordinance has tree planting requirements.  If Zones 1 and 2 do not have trees, then they simply do not have trees.  He is not in favor of making it optional to plant trees.  If there are no trees in an area, there should not be a tree preservation area on the property because there are no trees to protect.  He said at the public hearing, many citizens appealed for simplification of this ordinance and Council agreed it should be simplified.  Mr. Pope opined that this ordinance should be developed by professionals who write codes, in order to address the needs of the City in a simplified manner.  This ordinance is so deep and complicated it cannot be saved, he concluded.

Bill Padgett, 1213 Dixie Trail, Raleigh, NC  27607-6841 – Mr. Padgett said this ordinance goes to a punitive state instead of a positive state, and is incredibly complex.  Approximately one-third of Raleigh is residential zoning.  Of those properties, about 98.5% are excluded from this ordinance because they are less than two acres in size.  This means a property owner can clear-cut his lot, so this ordinance would not preserve 99% of residential parcels to begin with.  Mr. Padgett distributed copies of a proposal to exempt all residential properties with an existing home from the City's tree preservation ordinance.  His proposed amendment would exempt 3,718 acres in parcels less than two acres that already have a house on the residential properties.  It would leave 18,723 acres of residential land that is not developed (no homes) under the ordinance, plus all commercially zoned properties.  According to his proposal, there are 2,479 residential parcels less than two acres in size.  Mr. Padgett drew the Committee members' attention to the chart on his proposal that breaks out the acreage of residential property according to the various CACs.  Some CACs – Mordecai, Hillsborough, North Central, Central and South Central – have no residential land over two acres that would fall under this ordinance.  The north, northwest and southeast areas of Raleigh have large parcels of land that are larger than two acres in size.
Ms. Baldwin asked Mr. Padgett if the TCTF had seen his proposal.  He replied that he tried to present it two years ago.  The reason for not exempting those residential parcels with an existing home is that at some time the owners might want to redevelop those properties, and then they would come under the tree ordinance.  Mr. Padgett urged simplification of this ordinance.
John Ramsey, 3200 Beechleaf Court, Raleigh, NC  27604-1085 – Mr. Ramsey said he is an architect, and his firm does a lot of renovations and rehabilitation to existing facilities, especially institutional facilities such as schools and churches.  He is in favor of the concept of the ordinance but agrees it has become complex, and other professionals he deals with agree with him.  He has been working since last December on a site plan and tree conservation plan for a school.  To date, site plan approval has not been completed.  The way the tree conservation ordinance is written, they were not allowed to do anything regarding building permit approval until the tree conservation ordinance was resolved by the Planning Commission.  Mr. Ramsey said most of the schools and churches they work on have been in existence over 50 years and are on sites larger than two acres.  Proving that they cannot comply with the 10% rule is onerous.  He commends staff for what they are doing, but there does not appear to be integration of the individual departmental concerns.  He spent 80% of his time in the last two months trying to get permits for two schools.  Mr. Ramsey would like the ordinance to be built more around incentive and less around punitive.  The objective is to save big and beautiful trees, not to create an area issue that cannot be dealt with.
Dennis Pitts, McNeely and Associates, 5501 McNeely Drive, Raleigh, NC  27612-7621 – Mr. Pitts is a landscape architect, and said people in the audience know how complicated this ordinance is.  He received many comments from his staff about items in the ordinance, and most of them have been deferred to the staff present today.  To them, simplification of the ordinance means how is it defined on the plan, how does the plan affect the site, and how is it enforced?  The perimeter buffers and the Neuse River buffers are sinuous and site-specific.  He is in favor of anything to simplify the survey plan of that line by the river buffers.  Mr. Pitts said that surveying around the CRZ is complex.  When his firm has something to build, the first thing they do is define the set aside tree conservation area, then try to design and fit the project onto the site.  He urged staff and the Committee to simplify the ordinance.
Mike Burriss, Assistant Superintendent for Facilities, Wake County Public School System, 3600 Wake Forest Road, Raleigh, NC  27609-7329 – Mr. Burris stated this ordinance process has been difficult and interesting to follow.  All of their consultants find it difficult to understand and different interpretations of the ordinance are confusing.  The timeframes involved, the sequencing of the approval process, and the roadblocks in those sequences when modifications are made seriously affect completion of the scheduled opening of any facilities.  Schools have deadlines and a small window of opportunity.  They don't mind following a clearly defined ordinance, but when the process becomes undefined and difficult to follow, it makes it hard to schedule those deadlines without having serious impacts.  Even placement of a modular unit is difficult.  Mr. Burriss agrees this should not be a tree planting ordinance.  He asked that the Committee members not make this a punitive ordinance.

Mr. Muldur commented on simplicity versus complexity in the ordinance.  When a "one shoe fits all" approach is taken, people would usually complain and ask for flexibility, and flexibility means complexity.  He said the TCTF is a well-balanced group that spent five and one-half years working on this ordinance.  He urged anyone who has a simpler and better plan to write it up and show it to the Task Force.  In all the time the TCTF worked on the ordinance, no one did that.

Scott Avis, Monroe Timberland Consultants, 8358 Six Forks Road – Suite 204, Raleigh, NC  27615-5093 – Mr. Avis is a proponent of the ordinance and has done a lot of work on it.  He agrees it is complicated, but as Mr. Muldur said, it is not possible to have a "one shoe fits all" approach.  He has thought of ways to simplify the ordinance and make it more effective, but he thinks it is doing a good job of satisfying its intent.  Mr. Avis thinks a lot of error is due to people not communicating with each other when they are creating site plans for development.  As time goes by, people will get a better grasp on the ordinance and learn how to work with it.
Chairman McFarlane asked the TCTF to look at the ordinance again. She is concerned that the Public Works and Public Utilities Departments have not commented on it yet.

Mark Senior, Senior Project Engineer with the Public Works Department, stated that staff does not have a grasp of this ordinance.  He apologized for getting back to Mr. Gilliam and the TCTF late, but still does not fully understand the implications of the ordinance on their projects.  It will have a tremendous impact on a lot of their projects, including dams; stream stabilization/restoration; retrofits, repairs and rehabilitation of storm drainage pipes and other drainage structures; construction of new stormwater structures for flood control and water quality improvement; constructing and maintaining sewer lines; constructing and maintaining water lines; new roadway construction; widening of existing roadways; greenways; and new project construction.  He showed several slides of specific examples dealing just with stormwater issues.  Mr. Senior said that staff needs guidance on this ordinance.
Eric Lamb, Transportation Services Manager with the Public Works Department, discussed capital improvements.  Part of the issue comes from the City doing street widening and improvement projects where a property already has a tree conservation area established on it.  If during the design of a project they have to encroach upon the tree conservation area, it is not the same as dealing with a nonconformitive creation of a setback or lot size.  Because it is a part of the landscape ordinance, it has very specific language about condemners and acquisition and complete replacement.  It could create a situation where there may not be enough acreage on a site to replace and add a tree conservation area.  Once a project is established, coming back to do utility easements later is a major issue.  For properties larger than two acres that have not yet had a development plan or tree conservation area established, if the City does a significant amount of widening along that part of the property that impacts a specific number of trees, the City will have to establish a tree conservation area(s) on that property.  In his opinion, from a regulatory standpoint, the City would be going far beyond the scope of the roadway project.  With regard to development review, they have had many problems working with tree conservation areas.  For example, safety is paramount but sometimes people cannot move their driveways because the tree conservation area has already been established.  Other issues include interpretation of where to establish additional right-of-way exactions and slope easements, how to deal with CRZs, the timing of plat recordation relative to the overall development plan approval process, and urban form.  Saving trees along thoroughfare streets runs opposite of what they are trying to do encourage density, walkable areas and transit use.  The tree conservation area could be the same area where they are trying to move the buildings.  Mr. Lamb said this is a very complicated ordinance.

Mr. Gilliam responded to comments about the complexity of the ordinance.  He said staff has reviewed hundreds of tree conservation plans over the past three years.  They prepared a user's manual, and one of the proposals from the TCTF is to rewrite the user's manual.  He envisions the manual as being divided into sections (for homeowners, developers, etc.) so its use and interpretation is simplified.  Staff has taught six to eight seminars to the public and intend to do so again after these modifications are addressed.  Staff has seen that the ordinance is complicated for first time users.  People who have used it for a while get the tree conservation correct as early as the first or second review, even for public school projects.  He said the ordinance is not nearly as complex as it is perceived to be after one has used it a few times.
Chairman McFarlane asked the TCTF to take today's comments under advisement and work on this ordinance again.  The Co-Chairs said they would.
Mr. Stephenson said the integration and coordination of process development is being looked at in the Public Works Committee.  Issues of the development, safety, environmental protection and tree conservation processes create a high level of complexity.

Ms. Baldwin asked how development of the Comprehensive Plan Update would impact the tree conservation ordinance.  Ms. Darges replied staff is working on future land use maps very intensely.  They have identified some of the same issues mentioned by Mr. Lamb, such as urban form, designation of corridors, and potential of adding into the ordinance the ability to move off primary areas along thoroughfare corridors to create alternative areas for tree conservation.  They are identifying those issues as they work on the Comprehensive Plan Update.
This item will be held in Committee.

Item #07-05 – Conservation Management/Tree Conservation Requirement
This item was raised during issues presented by Paul Brant as a Request and Petition of Citizens.  As stated in his petition, "Some of you may also remember that in 2006 a zoning case was initiated by City staff which was subsequently approved by the Planning Commission assigning a Conservation Management Zone to the perimeter of Horseshoe Farm Park along the Neuse River and the remainder as Rural Residential.  City Council ultimately decided to assign R-4 to the entire property because someone in city staff indicated that a $30,000 tree survey would be required to satisfy the Tree Conservation Ordinance relating to Conservation Management zoning.  When a developer or homeowner is required to provide this survey they cannot avoid the cost by ignoring the rules and requesting R-4 for CM zones.  If the City can't afford the cost, why do you think a developer or homeowner is more able?  Give me the easy way out of Tree Conservation implementation costs as well."
Forestry Specialist Chris Crum said he was not present when the zoning case was heard, so he would speak on Mr. Brant's written comments.  Those comments include a statement that Horseshoe Farm Park is zoned only R-4, not Conservation Management and R-4, because someone on City staff said that a $30,000 tree conservation survey would be required to satisfy the tree conservation ordinance.  Mr. Crum said he does not know where that comment came from, but the statement is incorrect.  No tree survey or inventory is required for Conservation Management zoning.
Without objection, Chairman McFarlane announced the Committee will recommend to the City Council that this item be reported out with no action taken.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 11:15 a.m.

Leslie H. Eldredge

Deputy City Clerk
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