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Chairman McFarlane called the meeting to order at 9:07 a.m.
Item #07-28 – The Cypress/Greystone Lake – Soil Erosion Concerns
This item was referred to the Comprehensive Planning Committee on September 2, 2008.  The concern is related to soil and sedimentation control and stormwater management with The Cypress development at Six Forks Road and Strickland Road, and its associated impacts on the Greystone neighborhood located downstream.

The Cypress development, 46+ acres, was rezoned from R-4 to R-6 Conditional Use on April 17, 2007.  The zoning conditions limited the future use of the property to a Life Care Community and required that stormwater controls be designed to limit the rate of stormwater runoff to predevelopment peak flows for the 2-year, 10-year, 25-year and 100-year storms.

Staff from the Public Works Department prepared a compliance memo that was in the packets.  Conservation Engineer Supervisor Ben Brown highlighted the following status report of The Cypress:
A "surprise" stormwater control inspection of The Cypress was performed on Wednesday, September 3 at 2:00 p.m.  The permitted site was inspected for compliance with the approved erosion and sediment control plans.  The site was found to be in compliance with the City of Raleigh land disturbing permit and all issues that had been identified in the August 28, 2008 inspection report were resolved.  Staff made one recommendation to improve performance of a repaired slope and an "In Compliance" inspection report was issued the following day.  In conjunction with the site inspection, two off-site areas identified through prior complaint calls were investigated.  A brief summary of that investigation follows.
Complaints West of Lead Mine Road

On The Cypress project site, the existing Villa buildings and the clubhouse drain to Pond #1, which is an amenity and is not designed to treat stormwater.  Pond #1 drains into Pond #2, which is an engineered stormwater detention facility.  This pond discharges to a ditch that also receives drainage from the Lead Mine Road right-of-way.  This ditch subsequently flows through Emerald Point subdivision, between Opal Court and Mahonia Court, where a number of complaint calls have originated.
An investigation of the ditch between Opal Court and Mahonia Court revealed the two issues; discolored water and minor sedimentation.  The water discharging from Pond #2 to the drainage ditch is slightly discolored by suspended fine sediment particles.  This type of discoloration is expected from stormwater treatment devices and the pond appears to be well maintained and functioning as designed.  There is some minor sedimentation in the rip rap ditch.  The sediment deposition and recent "river of red" that was filmed appears to have resulted from a large stockpile area that was not properly controlled and a resulting slope failure that drained directly into the ditch.  Per the August 28 inspection report, this area has been re-graded to direct runoff to Pond #2 for treatment and the slope has been repaired.  A revised erosion and sediment control plan has been submitted to provide additional measures during future development of this stockpile area.
Complaints East of Lead Mine Road

On The Cypress project site, the Health Care Center and existing cottages primarily drain to Pond #3.  This is an engineered stormwater detention facility which discharges as diffuse flow to a wooded area in Emerald Point subdivision, behind Grey Abbey Place. Complaint calls have originated due to minor flooding of two downstream properties. The water in Pond #3 is more turbid than would be expected.  However, the area draining to Pond #3 is currently being landscaped and sodded, which should address future erosion and sedimentation issues.  Water quantity issues remain a concern.  The area receiving the discharge is not in a Neuse River Buffer and appears to be under the control of the Emerald Point Homeowners Association.  In order to alleviate flooding of the adjoining property owners' yards, it is recommended that The Cypress work with the Emerald Point Homeowners Association to channelize the diffuse flow into the established drainage ditch behind Grey Abbey Place.
Mr. Brown stated that as of the September 3, September 5 and September 9 inspections, the site was found to be in compliance with City of Raleigh sedimentation and erosion control ordinance.

Chairman McFarlane said one of the Site 3 concerns was that the stormwater had nowhere to go and the neighbors installed a ditch.  She said the yards are unusable and asked why so much water is leaving the site if there is a retention pond there.  Mr. Brown pointed out the location of the point of discharge on the stormwater management plan when The Cypress was beginning construction, and said the site complies with the 2-year storm standards.  However, it may be more concentrated now, which is why more water may be leaving the site.
Chairman McFarlane said the state standards mandate that no silt can leave a construction site, and asked why the City standards are less than the state standards.  Mr. Brown and Deputy City Attorney Ira Botvinick replied they were not sure that is true.  Mr. Brown said design standards for the stormwater control devices that were approved by the state and are in the state's manual and remove between 70% to 75% of sedimentation leaving a site with a sediment pond or sediment trap.  Chairman McFarlane asked about the federal Clean Water Act, which states that stormwater is not supposed to do damage downstream.  Mr. Botvinick said that is a general proposition and he does not know how that would apply to a storm event like the recent Tropical Storm Hanna.  There is a point of reasonable interpretation, and staff could find out from the state what that point is.

Mr. Brown pointed out it is near impossible to reach 100% compliance in Raleigh because of the clay soil.  To his knowledge, neither the state nor any municipalities have a 100% standard in place with regard to soil erosion and sedimentation control.

The Committee members asked about the stormwater fines that were levied on this project.  Mr. Brown said three notices of violations (NOVs) were issued for a total of approximately $11,000 in fines.  When a violation is noted, a noncompliance report is issued and the developer is given a certain amount of time to fix the violation.  If the violation is not fixed within that time period, a notice of violation is issued.  These three NOVs were not related to Hanna.  The design on this site is for a 10-year storm event and Hanna was slightly above a 10-year storm event.
Mr. Brown said the first NOV was issued on October 16, 2007 for failure to have adequate ground cover.  If there is an open piece of earth on site that is not being worked on (for example, grading it), the developer has 21 calendar days to install put ground cover.  The second NOV was issued on November 27, 2007 for failure to maintain temporary and permanent measures; in this case, there were specifically problems with Pond #1.  The third NOV was issued on May 1, 2008 for failure to maintain the pond and failure to provide and maintain sedimentation and erosion control measures; there were problems with the construction entrance, the silt fence was not being maintained, inlets were not being protected per the approved plan, and the developer needed to submit a revised plan for more measures that were not working on-site.  There was also off-site sedimentation and the developer was asked to clean that up and clean the streets.  All those notices of violations were taken care of.  The fines associated with these violations were $2,500 (October 16, 2007 NOV), $3,500 (November 27, 2007 NOV) and $5,000 (May 1, 2008 NOV) for a total of $11,000.
Mr. Stephenson suggested if the Council was concerned about setting a higher standard in order to have fewer notices of violation or fines, one way to approach that would be to raise the standard to more than a 10-year storm event.  Mr. Brown agreed, and said it could be raised to a 25-year storm.  The state has "high quality water zones" which are near high quality wetlands, for example, and which require sediment control to a 25-year storm event standard.

Chairman McFarlane noted that the April 17, 2007 Council minutes state that one of the conditions for site plan approval for The Cypress limits the rate of stormwater runoff to predevelopment peek flow for the 2-year, 20-year, 25-year and 100-year storms.  Mr. Brown replied that condition is post-construction, not during construction.

Mr. Stephenson stated there is an ongoing concern with downstream siltation at Greystone Lake.  Earlier Council minutes show there had been discussion regarding the developer and homeowners sharing the cost of clean-up.  He asked if there is a precedent for those shared costs, and if the City could require cost sharing.  Mr. Botvinick replied that people can volunteer to share costs, and an agreement between the developer and the neighbors could take care of things.  State law allows the neighbors to bring their own action against a developer for cause.  The City has already dealt with the violations; the City found the violations, punished the developer, and the developer paid the fines.  Greystone Lake is a large lake and it would be hard to assign responsibilities and determine who contributed what molecules of sand, unless the violator could be caught at the time and the damage estimated.  He suggested the neighbors could do that.
Mr. Stephenson suggested strengthening the existing City ordinances regarding soil erosion and sedimentation control.  He asked if the existing fines for NOVs take into account downstream impacts and the costs incurred that are associated with those impacts.  Mr. Botvinick replied it is a combination of things.  The state system has a hearing officer and every violation is adjudicated.  A series of factors are considered.  It would be difficult, time-consuming and costly for the City to hire an administrative law judge, so the City uses flat fines.  The fines have been raised significantly over the last few years.  The fines are based on judgment of which violations do a greater harm.  

Chairman McFarlane opined it is the City's duty to protect the neighbors so they do not have to hire a lawyer and sue the developer.  Mr. Botvinick said the City Council could adopt standards for stormwater control during construction that are more stringent than the state standards.  For example, the Council could that stormwater control devices retain 85% of the sedimentation on-site instead of the state standard of 75%, or could require more than one silt fence.

Mr. Stephenson said Mr. Botvinick had mentioned the cost of hiring an administrative law judge to set damages more accurately.  However, Mr. Stephenson said, those proceedings would not happen if there were no violations.  He suggested that cost could be borne by the people who were issued grading permits.  He proposed setting higher standards for storm events and imposing costs for damages rather than forcing neighbors into a private lawsuit situation.
Michelle Yip, 1412 Opal Court, Raleigh, NC  27615-2868 – Ms. Yip stated that 18 months ago she expressed these exact concerns and those concerns still exist today, only in the worst form.  She understands The Cypress project will be completed shortly, but the neighbors' concerns still have not been addressed, and there has been significant damage to the property of one of her neighbors.  This past weekend, the homeowners association (HOA) paid approximately $5,000 for a stormwater control device for Tropical Storm Hanna.  Ms. Yip pointed out when the dams were breached in March 2007, the developer was not fined.  She said the City's ordinances for soil erosion and sedimentation control are not adequate.  The Cypress is 46 acres of property with a dramatic increase in impervious surface.  Staff has stated the silt coming off the property and settling into the creeks is negligible, and she would like to know how much silt must run into streams before it is considered to be of importance.  Even simple rains result in orange water.  As of August 27, the creek on her property is overfilling and a large volume of water was dumped into the creek she is supposed to maintain.  She said that is water from 46 acres dumping onto her one-quarter acre of property.  Residents of Grey Abbey cannot use their yards because the water goes up to house.  There are other environmental issues, such as mosquitoes.  Ms. Yip does not believe the City inspections and standards are good enough.  For example, the NOV issued on October 16 was more than five months after the dams broke.  The residential property owners hope to see the stormwater retention system on the property fixed before construction is completed.  She understands grass and plantings will reduce the amount of sedimentation coming off the property but that does not change the volume and speed.  All lakes and streams are experiencing problems at this time.  Everything leading to those lakes and streams are what is causing the problems.  When the dams broke, The Cypress sent a handful of men with shovels to clean the creek.  A Bobcat or other equipment dumped something in front of her house.  The men with their shovels dragged clay out of creek, but three days later there was water in the cul-de-sac.  Mr. Yip showed slides of the creek on her property on a normal day and also when the creek was overflowing after a rain event.  She also showed slides of her neighbor's yard on August 27, when it was totally flooded all the way up to the deck and house.
Mr. Brown stated the site was out of compliance on August 28.  The developer fixed the issues for the non-compliance report.  They were cited for the diversion ditch around the stockpile area taking to silt to the sedimentation pond, for the construction entrance, and for raising the access road and grade (it slopes back to the diversion ditch and pond).  He thinks they were given five days to fix the violation, and it was fixed by September 2.

Ms. Yip said her neighbors did not know who to contact for help for this problem.  They were working with the HOA.  They documented the problems for over six months.  She showed a slide of what was installed to take care of the water (rocks in the creek and hay bales on the banks to filter water).  She thinks Chairman McFarlane is correct and that the City should be working to reach a level where it protects people like her downstream.  Ms. Yip said the fines of $11,000 were not much; it cost the homeowners approximately $5,000 to try and save their homes.

Eric Braun, Esq., K&L Gates Law Firm (no address provided) – Mr. Braun stated he represents The Cypress, and his client addressed issues every time they were notified.  He said "violation" is a legal term, and there are always problems on a site when grading.  Staff or the North Carolina Department of Environment and Natural Resources (NCDENR) will inspect the site and if there is a violation, they will give the developer time to repair the violation, so technically it is not a violation.  He understands there was some confusion about where the NOVs were delivered and where the fines were paid; The Cypress paid the fines but was some delay.  On August 27, there was three and one-half inches of rain in a couple of hours.  It was a unique circumstance that was hard to deal with.  Mr. Braun noted their final stormwater control devices are not fully in place.  The retention ponds are not functioning at build-out capacity because construction is not finished yet.  Some of this water will be retained when the project is completed, and it is close to being finished.  With regard to an administrative law judge, appeals of those fines go to the Office of Administrative Hearings.  An administrative law judge can adjust fines but cannot go above the amounts the City has set as fines.  With regard to August 27, Mr. Braun's client had asked City staff about installing something in the area where neighbors recently installed the stormwater control measure, in the protective yard on the perimeter of the property.  At that time, there was some question about whether they could and eventually they were told they could not install a device because of zoning restrictions and buffer requirements.  Mr. Whitehouse of The Cypress said they would reimburse the HOA for the money they spent to assemble the stormwater control device.  Now they are being told they can enhance that device and they would like to do so.  He added that changes to a stormwater control plan must be approved by staff before they are installed.  Mr. Braun said his client will work with the neighbors on a solution to these stormwater and soil erosion issues, and on enhancement of the control measure they recently installed.
Joe Whitehouse, The Cypress (no address provided) – Mr. Whitehouse stated he has not heard from the HOA about this particular issue or about them installing their own drainage ditch.  The Cypress building is a large facility that the City will be proud of, as continuing care facilities are sadly lacking in Raleigh.  They are trying to be good neighbors.  Their soil erosion control plan has been amended and improved to correct these situations.  They have been trying to work with the property owners in Grey Abbey as well.  They asked about installing a ditch line in the Grey Abbey area, but it is in an easement area and they were told they were not allowed to do that.  They extended pipes, and added hay bales and additional siltation items.  They want to work toward a solution that everyone is happy with.  Mr. Whitehouse said Greystone Lake falls under the jurisdiction of the Greystone Master Association, and he met with the Association many times and talked to them about cost-sharing.  Mr. Whitehouse said The Cypress wants to be a good neighbor and they want to meet with their neighbors to work out a solution to these issues.
Chairman McFarlane asked Planning Director Mitchell Silver if he had any ideas on addressing these issues.  Mr. Silver replied he is not a stormwater expert, but obviously something here did not work and the situation is worthy of an evaluation.  He pointed out that each site is unique and there are topographical issues with this site that may not apply to other sites.  As Mr. Brown mentioned earlier, there are legal limitations about going onto private property – one can observe the property, but may not see all problems from the observation point.  This is a development issue, and he does not believe it will persist post-construction.  The City thought these stormwater and soil erosion controls would protect the public.

Chairman McFarlane asked about the initial stockpile violation in April or March of 2007; no notice of violation was issued.  Mr. Botvinick said it would be hard to resurrect that event.  The City cannot cite for that violation now and would not be able to document it.  The developer has indicated his willingness to work with the neighbors and improve the situation.  To the extent that off-site siltation has occurred in the neighborhood and with regard to fixing the ditch, the developer can help fix those problems today and is willing to do so.  He agrees with Mr. Silver's comments.  Mr. Botvinick reiterated the Council can consider revising the existing soil erosion and sedimentation control ordinance during construction to exceed the 75% standard, can determine what storm event to use (raise to 15-year or 25-year, for example), and can look at requiring extra silt fences.

Ms. Baldwin said there are two matters here, i.e., this particular short-term problem that requires a solution plus long-term discussion of the City's existing ordinance.  She suggested that she and Chairman McFarlane meet with Mr. Whitehouse and the property owners.  After The Cypress opens, they might be able to come up with solutions that are different from what is going on now.  Chairman McFarlane said she is not sure in what capacity she can facilitate such a meeting.  The Deputy City Attorney said they complied with the City's regulations.  Mr. Botvinick said once a developer is willing to help, it is just a question of convening a meeting and determining the problems and how to address them.  The on-the-ground conditions can be pointed out to the developer, as well as possible solutions to address those issues.  Staff could serve as a mediator, but there is not much more the City can do since the parties are willing to agree to work together on a solution.  Mr. Braun said he and his client would invite that meeting, and would appreciate having City staff present to provide objective criteria regarding what can be done.  Ms. Baldwin offered to attend the meeting.  Mr. Brown said his staff would be happy to attend and mediate.  He requested that the developer's designer attend as well.  The parties agreed that this meeting would be scheduled.
Chairman McFarlane said she would like to receive a report regarding raising the current standards for erosion and sedimentation control during construction.  Mr. Stephenson suggested sending the topic to the Stormwater Management Advisory Commission for study and recommendation.  Ms. Baldwin said the report should be brought to the full Council.
Public Works Director Carl Dawson stated his staff has worked on stormwater control during construction with previous Councils.  Council originally decided on a 2-year storm control standard, and that mirrored the state standard.  Council then went to 2- and 10-year storms.  The 10-year storm was the policy standard adopted by a previous Council, and this Council can certainly discuss going to a higher storm standard.  The Cypress was only in compliance because the rainfall event exceeded what they were required to design to.  They designed to existing City regulations, and perhaps the City needs to raise those regulations.  With the soil types in this area, it is more reasonable to go to a higher year design storm rather than a percentage standard like 80% or 90%.  The inspections program was revamped in the last 18 months.  The City is much more proactive and active in dealing with these violations than in the past, and is trying to be stricter.  The point of this situation is that this is a larger site, so the problem is also bigger.  A noncompliance report is not a violation unless the violation is not remediated.  If the developer and site manager are being proactive about the site, the City should not have to tell them they are not in compliance.  The City should be providing checks and balances and confirmation of what they are supposed to do.

Mr. Brown noted that the developer will be required to provide certification that everything has been built as designed before a certificate of occupancy (CO) is issued.  Mr. Botvinick concurred.  The City ensures the stormwater and sedimentation control devices are in compliance, will get certification from the project engineer that they are designed in accordance with the plans and with engineering standards, and only then will a CO be issued.

Mr. Stephenson asked about the best way to move forward with strengthening soil erosion and sedimentation control standards during construction, such as higher design year event, higher siltation standards, higher penalties with the potential for tiering, and higher grading permit fees to offset costs to the City and taxpayers of dealing with violations.  Mr. Botvinick commented this is a comprehensive charge and suggested the Stormwater Management Advisory Commission work on it.
Ms. Baldwin moved to recommend the City Council direct the Stormwater Management Advisory Commission to provide recommendations for strengthening existing City ordinances related to sedimentation and erosion control during construction.  Mr. Stephenson seconded the motion and approval was unanimous, 3-0.
Item #07-29 – Thoroughfare Plan – MacNair Farms Preservation
This item was initiated by a Request and Petition of Citizens.  The applicant is Caroline MacNair Carl, representing MacNair's Country Acres, Inc.  The petitioner introduced the City Council to the MacNair's Country Acres riding school, community programs and agricultural land stewardship activities.  At the September 2, 2008 City Council meeting, the petitioner provided the City Clerk with a petition of over 2000 signatures in support of the conservation of these 270 acres.  

For the City Council's consideration, is the potential impact to this 270-acre tract of land due to the previously adopted and existing Arterial, Thoroughfare and Collector Street Plan.  The Southwest District Plan proposes that Gorman Street be continued south of Tryon Road, extending southwesterly to connect with the Cary Parkway.  The petitioners have requested that the City Council consider removing the proposed Gorman Street Extension from the Thoroughfare Plan should it conflict with their goals of the conservation of these 270 acres.

Transportation Services Manager Eric Lamb provided an overview of the existing Thoroughfare Plan and its existing/proposed relationship with the MacNair's Country Acres property.  He showed slides of the Gorman Street Extension, the location of the City's Extraterritorial Jurisdiction (ETJ) and MacNair Farms.  Mr. Lamb highlighted his memorandum which was contained in the meeting packets:

This memorandum is in response to the request made by Caroline MacNair Carl, representing MacNair’s County Acres Riding School regarding the proposed future extension of Gorman Street and its subsequent connection to Cary Parkway.  In the interest of preserving the MacNair property, Ms. Carl has requested the removal of the Gorman Street Extension from the City’s Comprehensive Plan.

The extension of Gorman Street as a major thoroughfare south of Tryon Road has been part of the City's adopted Thoroughfare Plan since 1968, when it was part of the original Dixie Trail Extension corridor.  In 1986, the plan was modified to incorporate the proposed Cary-Gamer Parkway, which extended Cary Parkway parallel to Tryon Road to US 401 in Garner.  Gorman Street Extension proposed to connect to the Cary-Garner Parkway under this scenario as a north-south facility.

The plan was modified once again in 2002 after the Cary-Garner Parkway was deemed infeasible due to conflicts with NC State University research farms and with environmentally-sensitive areas near Yates Mill Pond and Lake Wheeler Road.  As a result of this plan modification, the Raleigh City Council amended the Comprehensive Plan to retain the Gorman Street Extension with a direct link to Cary Parkway.  This amendment to the street network was also adopted by the Capital Area Metropolitan Planning Organization (CAMPO) and by NCDOT.
As currently illustrated in the adopted plan, this roadway extension runs 3.0 miles from Holly Springs Road to Tryon Road.  A small portion of the extension of Gorman Street south of Tryon Road was constructed last year in conjunction with the Mirror Lake Subdivision (5-4-2004).

The City of Raleigh has made multiple requests to NCDOT to conduct a feasibility study for this proposed roadway.  This project is the top priority on the City's Transportation Improvement Program Project Requests to NCDOT for advanced planning studies.  While not a full-blown NEPA-compliant environmental analysis, a feasibility study can provide basic information about possible alignments, major conflicts, and probable construction costs.  NCDOT has yet to authorize a feasibility study for this corridor.  As the majority of this corridor is outside the City of Raleigh's jurisdiction, it is anticipated that future construction of the roadway would be coordinated by NCDOT as a future TIP project.

This project is identified in the adopted CAMPO Long Range Transportation Plan as a future project to be completed by 2040.  As this proposed corridor traverses the Swift Creek watershed, the City's standards require the roadway to provide a four-lane median-divided section on a minimum of 100 feet of right-of-way.  Because of the watershed restrictions, the cross-section would utilize a swale section for drainage instead of curb and gutter.  It is also anticipated that pedestrian accommodations would be provided via a 10-foot multi-use path located behind the roadway ditches.

This facility is considered regionally significant as it crosses and connects multiple jurisdictions.  When the Thoroughfare Plan was amended by CAMPO in 2002, the Town of Cary strongly supported the connection to Cary Parkway as it supported their future land use plans for this area and provided direct access to I-40 via the Gorman Street interchange.  This roadway connection is important in that it relieves several high- volume thoroughfare corridors, including Walnut Street, Holly Springs Road, Yates Mill Pond Road, and Tryon Road.

It is not advised to remove this corridor from the adopted Thoroughfare Plan without additional study of feasibility, alignments, and potential impacts.

Mr. Lamb said since staff cannot say what the impacts are to MacNair Farms, but at this time they are zero.  The Neuse River buffers, wetlands, and historic impacts have not been studied.  There is no funding for the Gorman Street extension at this point.  Staff has talked to Cary transportation staff, and they are happy with the proposed extension.
Mr. Stephenson asked if Wake County was included in the discussions.  Mr. Lamb said the County was part of the discussions when the amendments took place.  Wake County is not really staffed to do transportation planning like Raleigh and Cary are.  He pointed out there is a network of collector streets in this area.  There is a plan in place in the event the area develops.

Mr. Stephenson asked where the watershed area is located, and Mr. Lamb said it encompasses everything south of Tryon Road, so most of the people using the road would be using it to get through the area.  Mr. Stephenson asked if North Carolina State University (NCSU) had been consulted about the alignment, and Mr. Lamb replied yes, and they had no objections.  They are part of CAMPO.  The NCSU property involved is research farms.

Mr. Stephenson asked how this project was viewed from a priority point of view, and Mr. Lamb replied he did not know.  If it is in the Long Range Transportation Plan (LRTP), it will be in the 20-30 year range.  The LRTP has three tiers:  current to 2015; 2015 to 2025; and 2025 to 2035.  The LRTP is currently being updated by CAMPO.  In the last edition, with the 2030 benchmark, the project was not within the 30-year plan.  It is outside the last tier but is still identified as a future project.  The City's transportation goal is to establish corridors, have good boundaries for corridors, and protect the ability to build those roads in the future.
Ms. Baldwin asked how this would impact the Comprehensive Plan Update.  Planning Director Mitchell Silver replied the Thoroughfare Plan is part of the Comprehensive Plan, and the revised Comprehensive Plan will put land use and transportation on equal footing.  The two are closely connected and he concurs with everything Mr. Lamb said.  This is part of long-range planning.  Mr. Lamb said the City wants to make sure it does not have to come back in 30 years and buy houses because it decides 30 years later that this is an important corridor to build.  The City is trying to be proactive and plan now.

Caroline MacNair Carl (no address provided) – Ms. Carl stated she has been in close communication with NCSU.  NCSU thought this road was off the map and would not be put back on.  She is not sure NCSU understands the significance of this road project going through its research farms.  NCSU, MacNair's Farm and Adrian Clay, who owns 86 acres next door, intend to keep all this property agricultural.  Ms. Carl has been working with the Triangle Land Conservancy (TLC) to get a conservation easement placed on this land, which now totals 270 acres.  She presented a slide of Yates Mill Pond watershed area which showed the location of NCSU, her farm, and other lakes and ponds in the area.  The lakes run into Steep Hill Creek, which runs into Yates Mill Pond, then from Yates Mill Pond to the Dempsey E. Benton Water Treatment Plant.  This is a sensitive with extreme water quality value.  There is a total of approximately 1500 acres between the three properties that provides green space and protects water quality for the City of Raleigh.  A lot of research has been done on the creek that runs behind her property.  Several scientists have found four to five water specimens in that creek within four minutes.  The Audubon Society of North Carolina says the property has 10 species of birds that are in decline.  Ms. Carl said their goal is to prevent construction from taking place that would hurt the water quality and damage the farm's potential.  She believes representatives from NCSU will be expressing their opinions soon.
Mr. Stephenson asked if there was any easement on this land now to protect it from future development.  Ms. Carl replied not at this time.  TLC and Clean Water, as well as Soil and Conservation, are partnering with them to try and protect it.  A conservation easement seems pretty certain, and they are trying to gather funding for it.  She believes they will probably have deed restrictions on the property within a year.  This is a top priority for TLC.
Mr. Stephenson asked if Ms. Carl would be satisfied if the road was merely shifted away from her property.  She replied that the extension shown on Mr. Lamb's drawing goes through the wetlands to Swift Creek Bluffs.  Her idea is to protect the watershed.  Fifteen hundred acres is a good amount of property that most cities cannot put together as a green space.  It allows children to play outside in fresh air.  MacNair Farms has a 501(c) program for at-risk children which is being run by the Cary Police Department.
Ms. Baldwin asked Ms. Carl if she had petitioned the Cary Town Council.  Ms. Carl said it is their intention to do so after seeing the Committee today.  Ms. Baldwin said she would like to hear Cary's comments.  She does not want to see Raleigh become involved in a municipal war over something that might be a priority for the Town of Cary.  Ms. Carl pointed out half of MacNair Farms' students come from Cary.  Ms. Baldwin stated she would like to hold this item in Committee until we have a better idea of Cary's and NCSU's opinions.

Mr. Silver clarified that this is currently an adopted Comprehensive Plan policy.  Any change to it would require an amendment authorized by City Council.  The Comprehensive Plan is currently under evaluation.  The Thoroughfare Plan will be presented to the Council in approximately eight weeks.  It is likely that same alignment will be in place in the Thoroughfare Plan.
Ms. Carl pointed out that this same process took place in 1994, and the road was to be built in 2008.  Their goal is to permanently remove the road from their property so they do not have to come back to Council in 10 years with another request.
By consensus agreement, this item will be held in Committee for further discussion and input from affected parties.
Item #07-30 – SP-73-08 – Spanish for Fun – Request for Variance
This item was initiated by a Request and Petition of Citizens.  The applicants, Rob and Gabriela Lowry, are requesting a waiver from the City of Raleigh's Site Plan/Subdivision Regulations regarding the construction of a cul-de-sac terminus for Doie Cope Road.  The construction requirement is in association with the proposed Spanish for Fun development located at 8000 Glenwood Avenue (SP-73-08).

Transportation Project Engineer Paul Kallam from the Public Works Department presented this item.  Doie Cope Road is a commercial street that dead ends at 8000 Glenwood Avenue where Spanish for Fun proposes to locate.  The administrative site plan came through the Inspections Department.  As part of that the Inspections Department's review, the project was deemed to be a site plan because of the change of use, and the Public Works Department got involved as a result.  The US 70 Corridor Study from Duraleigh Road to Lumley Road states that Glenwood Avenue will eventually become a limited access freeway so the City wants to set up potential site plans to have an alternate means of access for the future.  The applicant's access to Glenwood Avenue will not be limited now, but when the US 70 Corridor Study goes into effect and Glenwood Avenue becomes a limited access freeway, the site plan will need access to Doie Cope Road.  The existing buildings on Pinecrest Road make the extension of Doie Cope Road to Pinecrest Road virtually impossible.  Therefore, staff discussed with Spanish for Fun installation of a turn-around on their property.  The adjacent property owner, A.V. Anderson, Inc., has already satisfied the requirements for improving his property's frontage along Doie Cope Road.  Staff asked Integrated Design to see if its clients were amenable to installing a public turn-around at the end of Doie Cope Road.  The City is trying to set up for future access to Doie Cope Road when access to Glenwood Avenue is closed.  Mr. Kallam said Mr. and Mrs. Lowry have been presented with several design options for this turn-around from Integrated Design and from Piedmont Land Design, the firm representing Mr. Anderson.
Ms. McFarlane asked why the City would make the applicants provide this turn-around now instead of waiting for the time access to Glenwood Avenue is precluded.  Transportation Services Manager Eric Lamb explained the City Code requires a dead-end street adjacent to a property that comes in for development of a site plan to either be extended as a public street or terminated.  Pursuant to the City Code, "terminated" is defined as a public turn-around feature totally on that property.  Ms. Baldwin commented that it seems like there is more obligation on this landowner's part than the other landowners who improved the Doie Cope Road frontage along their properties.  The cul-de-sac provision is from the City Code.  There must be a terminus installed on a dead-end street if the road cannot be extended when the property is developed.
Deputy City Attorney Ira Botvinick stated that when the Spanish for Fun property gets developed, it will be necessary to provide access for emergency vehicles such as a fire truck.  Every property that is developed must have contact to a public street.  At that point in time, the property bears the responsibility for finishing the public street, whether that means adding curb and gutter, adding sidewalks, adding street lights, etc.  Now that this property is developed, it bears the responsibility for finishing Doie Cope Road.  In this case, that would be a turn-around.  The City will require this property and the undeveloped Anderson property to finish out Doie Cope Road.  In this case, because of the future long-terms plans for US 70, the City would like the properties be developed now in a way to accommodate the changeover when it occurs.
Brandon Moore, Integrated Design (no address provided) – Mr. Moore stated there will be regrading of the Spanish for Fun property within 40 feet of the property line.  They are smoothing out and adding gravel on top of the existing grade so they can level it to pave the parking rather than have a gravel parking lot.
Gabriela Lowry (no address provided) – Ms. Lowry and her husband are the applicants in this case.  She explained Spanish for Fun is a small business more than eight years old.  It offers the community a chance to be bilingual and learn about Spanish culture.  It was the first Spanish-American preschool in the Raleigh area and they offer a full-time day care center.
Rob Lowry (no address provided) – Mr. Lowry explained they are lessees of this property and have a seven-year lease.  They may have up to 10 years before the owner develops the property and the adjacent property to his plans.  The turn-around will not help them because they will not be there in the future and the cost to build it is prohibitive for them.  Opening up Doie Cope Road would expose children to traffic from the neighboring apartments.  Under the terms of their lease, any improvements they choose to make to the property are their responsibility.
Mr. Moore distributed and explained five sketches of the alternative designs for the turn-around prepared by his firm.  Exhibit 01 locates the cul-de-sac completely on his clients' site and makes the site unworkable for development because it takes up so much of the property.  Exhibits 02 and 03 shift most of the cul-de-sac to the south and put a good part of the burden on the Anderson property because it is not developed.  He doubts that property will get access to Glenwood Avenue in the future and will probably be required to have to access Doie Cope Road.  Exhibit 04 places most of the cul-de-sac on the Summit property to the north.  Exhibit 05 seems to be the most equitable for everyone.  It places approximately 2000 square feet of the cul-de-sac on their property, approximately 1400 to 1500 square feet on the Summit property, and approximately 1400 to 1500 square feet on the Anderson property.  In all these cases, his client would have to construct a significant improvement and in the three latter exhibits, they would have to obtain right-of-way from the adjacent property owners.  They would like Exhibit 05 approved as the location for the cul-de-sac, pay a fee-in-lieu for the portion on their property, and dedicate the right-of-way.  That would allow them to meet their responsibility for termination of the end of the road without being responsible for everything and having to construct it right now.
Mr. Lamb stated that the design for Exhibit 01 is required by the City Code.  All these designs are acceptable alternatives but staff did not want to approve a site plan that puts the onus on the surrounding properties because they have already met their obligations with regard to Doie Cope Road.
Chairman McFarlane asked why the turn-around was not included when the two adjacent property owners completed their part of the road.  Mr. Lamb responded that the Spanish for Fun property is being redeveloped with a change of use, which requires that property owner to take care of it.  Chairman McFarlane asked why the tenant has to pay, and Mr. Lamb said that is a private arrangement between the property owner and the tenant.  The City wants the turn-around built, but does not get involved with who pays for it.  This is a change of use from retail use to school use, which makes it a site plan, not a plot plan, under existing City regulations.
Ms. Baldwin stated there is no need for this turn-around now.  These potential tenants have stated they may not be on the property 10 years from now.  She asked if there is a way to ensure that the turn-around could be built in 10 years or whenever the property is redeveloped.  Mr. Lamb replied that construction of the cul-de-sac is the City Code requirement.  Mr. Botvinick explained the applicants are requesting a variance so they do not have to do what is standard and required.  It is up to the Council to decide how far off-standard it wants it to be.  Council could make the applicant totally exempt from the regulation, make the applicant install and pay for the entire turn-around as required by Code, or do an option in between.  Council must decide the timing, design and what would be a suitable alternate.

David Lasley, Piedmont Land Design (no address provided) – Mr. Lasley stated he was present with John Anderson, a cousin of A.V. Anderson, who owns the adjacent property.  Mr. Lasley has represented the Andersons for almost a decade.  They have done what they needed to do with regard to Doie Cope Road, and the City should not let the Spanish for Fun owners throw their responsibilities onto the adjacent property owners.  He explained the land planning hardships the Anderson property already has and some of the reasons why it has not been developed yet, including a 50-foot grade from top to back, a drainage way from Summit Apartments that runs along the entire eastern edge of their property, a 100-foot Neuse River riparian buffer, wetlands, a banked slope from Doie Cope Road, and a 50-foot thoroughfare yard across the front.  Access from Glenwood Avenue will be an issue.  The Andersons always expected to get their access from Doie Cope Road.  About one acre of their total 2.4 acres cannot even be used because of new development regulations that have occurred over the past decade.  Putting 50% or more of the cul-de-sac on their property would increase building setbacks.  Mr. Lasley pointed out that a little over a year ago he represented the former owner of this particular piece of property.  During that time period, they did due diligence to find out what might happen to that piece of property in the event it was ever developed.  On May 2, 2007 he and his client met with Mr. Lamb to discuss access from US 70 and learned that the owner would have to pay for installation of a cul-de-sac or other improved terminus off Doie Cope Road if the property was developed, but in the meantime could retain their access of Glenwood Avenue.  It was no secret this cul-de-sac would be required upon development of the property.  Having said all this, Mr. Lasley said they would like to help the Lowrys.  He and his client propose a hammerhead configuration (T intersection) for the end of Doie Cope Road which they believe would be an acceptable alternative to everyone.  He showed an illustration of the hammerhead. 
Mr. Moore said his understanding is that the only reason this is a site plan instead of a plot plan is that his clients are grading within 40 feet of the perimeter of the property.  Mr. Botvinick and the Committee members told him it is because a change in use under the building code.  Transportation Development Engineer René Haagen added that another reason is because the proposed use requires more than 10 parking spaces.  Mr. Moore then requested a variance that this proposal be processed as a plot plan instead of a site plan.  That way his clients would not be responsible for improvements to Doie Cope Road, and those improvements could be put off until such time as the Glenwood Avenue access is closed or there is larger redevelopment of the property.
Mr. Botvinick pointed out it is with the City Council's power to grant a 100% exemption.  Additionally, the applicants can appear before the Board of Adjustment if they do not like staff's interpretation.

Chairman McFarlane asked Mr. Lasley if he knew whether the current owner of the property is aware of this situation.  Mr. Lasley said he did not know, but normally a property owner would perform due diligence investigation.
David Holloman (no address provided) – Mr. Holloman said he is member manager of Keystone Place 8K.  He also owns the adjacent property and had discussed with the previous owner of property, Bill Blythe, his plans for long-term redevelopment of the site.  Mr. Blythe made him aware that with redevelopment of that site, long-term City plans would require access to the back of the property on Doie Cope Road.  He was aware there was this requirement.

Chairman McFarlane asked what would happen if the Council granted a 100% variance now and in 10 years the site was redeveloped.  Mr. Botvinick explained that in that situation, the Council would get the chance to revisit the subject.  If the property converted back from institutional to retail use, parking would not be added.  The Council could require the redeveloper to install the cul-de-sac at that time.  The property would have to be designed now to ensure that granting a variance and requiring installation of a cul-de-sac later would not make the property nonconforming in other ways.
Mr. Moore stated with regard to the hammerhead design, it is still a question of cost for his client.  Having access to their site from Doie Cope Rd is not desirable.  They do not want people driving through the day care site.  He said a T intersection is also not what the City would ultimately want.  He believes the only reason staff is considering this to be a site plan is because of the grading, and said that is what staff told him.  Chairman McFarlane reiterated it is considered a site plan because of the parking and the change of use.  Mr. Moore pointed out his clients are barely changing anything on the site.

Mr. Stephenson confirmed with Mr. Lamb that to date, every parcel has emergency vehicle access without this turnaround.  Mr. Stephenson said the applicants are barely clearing the bar regarding change of use because they are merely adding parking spaces, and he is ready to grant a variance on this.  However, he wants to ensure that when real redevelopment of the property occurs, including the closing of access to US 70, the property owner will be fully responsible for making the Doie Cope Road improvements proposed today.

Mr. Botvinick said that is a possibility, but he can equally imagine circumstances where this would not happen because a developer could redevelop the property within the existing lot lines.  Council should consider that under Mr. Stephenson's suggestion, there would be a chance that the City will not get what it wants because a developer can always stay lower than City standards, and the Council should assume it will not be done.  The City would be living with this condition for years and the question for the Council is whether or not this is an acceptable condition to continue and remain.  Mr. Botvinick said he would want a written document that runs with the land that would be executed by the current owner, not the tenant, stating that if US 70 access is terminated, the owner will bear the expense of providing the Doie Cope Road terminus and specify which type of terminus.

Mr. Holloman clarified Mr. Botvinick's comments, i.e., that there is a possibility of deferring this to such time as the property is redeveloped, that a written document is to go with land, and that redevelopment or access limitation would trigger this work.  He said he is amenable to that, as he had expected to do it in the future anyway.

Mr. Botvinick stated this proposal should be for any type of redevelopment, not just major redevelopment.  The document should also be definite about the type of terminus that is acceptable.  Mr. Lamb said the following should be included in the document:  the applicant agrees to the design of Exhibit 01 from Integrated Design or Committee-named Exhibit 06 (hammerhead) from Piedmont Land Design); the agreement must be executed prior to approval and issuance of any building permits; the site must be designed to provide access from the rear of property at the dead-end stub; fees-in-lieu for Glenwood Ave frontage are paid in full; and future access of Glenwood Avenue, including complete termination of access, may be made by municipal and/or State governmental authorities without any compensation at all.  Mr. Botvinick added an additional condition that the items listed by Mr. Lamb must be approved by the City Attorney and are to be included in the document as well.
Ms. Baldwin moved to grant the variance from City regulations for SP-73-08 as requested with the conditions outlined above by Transportation Services Manager Eric Lamb and Deputy City Attorney Ira Botvinick.   Mr. Stephenson seconded the motion, which carried unanimously, 3-0.
Item #07-27 – Z-27-08/SSP-2-08 – Hillsborough Street and Peace Street
Planner Stan Wingo presented this item.  This site is located between Hillsborough Street and Peace Street, along the general corridor of Glenwood Avenue.  The site is approximately 20.2 acres in size.  This request is to amend the Glenwood South Pedestrian Business Overlay District's (PBOD) Streetscape and Parking Plan. 

This site is located in the University Planning District within the Glenwood South Small Area Plan (SAP).  The SAP designates the majority of the area as commercial mixed use, with the portion on the eastern side of Glenwood Avenue between Tucker and Willard being designated for Housing/Mixed Use.  The proposal seeks to amend the existing Glenwood South Streetscape and Parking Plan to encourage adaptive reuse of older buildings in order to contribute to the character of the district and to encourage multi-use shared parking facilities.  As the base zoning would remain the same, this proposal is consistent with the guidelines of the Comprehensive Plan. 

On February 5, 2008, the City Council adopted TC-2(B)-07, a text change which revised the parking requirements within PBODs.  Upon the effective date of the ordinance, February 10, 2008, developments within all PBODs were granted a parking exemption for the first 16 dwelling units and parking for office uses were reduced from one space per 300 square feet to one space per 400 square feet.  Additionally, individual PBODs could petition to amend their Streetscape and Parking Plan to take advantage of additional exemptions/reductions for retail uses.  The maximum reduction allowed for retail is 10,000 square feet per lot.  All retail thereafter is required to provide one parking space per 400 square feet.  The applicants are requesting that the Glenwood South Streetscape and Parking Plan be amended to incorporate the maximum allowable retail reductions as stated above.  The current retail reduction provided by the Glenwood South Streetscape and Parking Plan allows a 45% reduction for the first 2,500 square feet and a 15% reduction for all retail thereafter.

The Planning Commission recommended approval by unanimous vote at its August 12, 2008 meeting.  Staff and applicant will provide an overview of the proposal at the meeting.
Planning Director Mitchell distributed copies of the "Impact Analysis Report for the Proposed Text Change:  Elimination of Minimum Parking Requirements in the Pedestrian Business Overlay District" and said Deputy Planning Director Ken Bowers would provide a history of the text change.
Mr. Bowers summarized information from the Carl Walker Parking, Inc. parking study (Downtown Parking Master Plan) including impact of approved projects on parking, overall supply and demand of parking spaces.  He reviewed parking supply recommendations and parking system management recommendations.
Mr. Silver stated this was a very detailed analysis.  The applicant is following through exactly with the parking plan and the text change.

Ted Van Dyk, New City Design (no address provided) – Mr. Van Dyk represents the applicant.  He showed a slide of their goals.  The first goal is to align the parking requirements in Glenwood South with those approved for the Downtown Overlay District (DOD).  That is the core of their proposal.  In response to concerns from residents about night life uses bleeding over into the adjacent residential neighborhoods such as Glenwood-Brooklyn and the Peace Street area, they propose that any of those properties adjacent to Peace Street continue to provide parking, but it should not be limited to night life.  Current requirements in the DOD are a ratio of one parking space for every 400 feet, or one space for every eight seats, and they propose this text change mirror that.  The Walker study shows that in the near term, there will be continue to be a surplus of parking spaces in the Glenwood South area.
Niall Hanley (no address provided) – Mr. Hanley said he owns the Hibernian Pub and Solis.  They are trying to level the playing field for business owners on Glenwood Avenue.  He has paid for rental parking spaces for 10 years for his businesses.  He requested that Glenwood Avenue be allowed to evolve like the rest of the City.

Chairman McFarlane asked about the disconnect.  Mr. Van Dyk replied the opening of Solis was delayed for a year until they amassed 109 parking leases to satisfy City parking requirements.  They must show that they have leased parking, but they cannot designate that parking and cannot erect signs on lots designating the lots as parking for Solis.  Consequently, people do not know where the parking is for Solis.  He said it is a pointless system and causes tremendous confusion.  In response to a question from Chairman McFarlane, Mr. Bowers confirmed that small private lots are not required to put up signs stating parking is available after a specific time.  He said the current lease situation is not a good one.

Ms. Baldwin asked when the Walker parking study would be completed, and when the City could expect to see implementation of the recommendations.  Mr. Bowers said he had talked to Raleigh Parking Administrator Gordon Dash, who had been present earlier but had to leave to attend another meeting.  Mr. Bowers said he thinks the study should be finalized in a couple of weeks and will probably be brought to the Council sometime in October.  The short-term items will be implemented immediately, but there will be some lag time for others recommendations that are more complicated and long-term.

Jeannine Grissom (no address provided) – Ms. Grissom stated most urban neighborhoods have no buffer or transition between the neighborhood and businesses.  Two areas have real problems, Five Points and Hillsborough Street near NCSU.  In both cases, it was not just noise from business but noise from people returning to their cars, increased crime in the neighborhoods, property damage especially to cars, blocked driveways, etc.  The issue of insufficient parking and its associated problems is not new.  What is new is that the City is looking at creating a situation where parking is not sufficient.  If Glenwood South grows, existing parking lots will disappear because people will build on them.  The neighbors asked for reduced parking to help existing businesses, but were not asking for parking reduction for new structures or structures building additions.

Philip Poe, 620 Devereux Street, Raleigh, NC  27605-1504 – Mr. Poe is concerned about the City adopting a policy change without an operational plan.  The Glenwood Plan was adopted in 2000.  What is coming out of the current Walker parking study versus what was discussed at that time are comparable.  Discussion topics included inconvenient parking and the fact parking is not shared; valet parking; a parking management system; off-site parking being up to 1200 feet from an establishment; and the need for good transit.  Transit is not really discussed in the current parking study.  He attended one of the public meetings for the current study and asked specific questions about this particular area, and was told it is a complicated problem.  Other discussion topics included liability issues, unusable parking spots, meters, parking permits in residential neighborhoods, and the need for a parking deck somewhere (he thinks it should be on the north end).  Regarding interpretation of the text change, Mr. Hallam told him anyone in Glenwood South can abandon their parking requirement for the first 10,000 square feet immediately.  Mr. Poe doubts that would happen, because it is not a good business decision.  He pointed out that current City regulations mandate one parking space for every 50 square feet of restaurant or bar, and now that will be raised to 100 square feet.  The 100-foot buffer is meaningless.  Regarding impact analysis, he asked Mr. Bowers what the parking reduction requirements would be for all of Glenwood South, how many parking places could go away with this one change.  Mr. Bowers replied in the short term, no parking spaces would go away.  To assess the reduction in parking, he would have to know how a business is meeting its requirement.

Mr. Poe opined that Glenwood South has an unfavorable mix of uses that clash with each other.  With regard to utilization, he asked how many dysfunctional spaces there are today.  Impacts on neighborhoods because of lack of parking included business workers parking in neighborhoods, people abandoning one car in a neighborhood and entering another car to go downtown,  and increased crime, noise and public urination.  He reiterated the 100-foot transition area is meaningless.  Mr. Poe has noticed a build-up of parking in neighborhoods over the last two to three years.  He cautioned against rushing into a policy change without a plan.  Mr. Poe suggested the Committee think about parking and transit simultaneously; how people get downtown and how they get around downtown.  He is not comfortable the City has a good transition plan between commercial and residential uses downtown.  Mr. Poe said he appreciates what Mr. Van Dyk has done for his neighborhood, and said the neighborhood wants to work with the business owners.

Discussion of this topic continued.  By consensus agreement, this item will be held in Committee for further discussion and input from the City's Parking Administrator.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 1:14 p.m.

Leslie H. Eldredge

Deputy City Clerk
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