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Chairman McFarlane called the meeting to order at 9:03 a.m.
Item #07-31 – Z-32-08 – Falls of Neuse Road Conditional Use
Planner Alysia Bailey-Taylor presented this item.  This site is located off of Falls of Neuse Road, south of its intersection with Dunn Road.  The site is approximately 4.21 acres in size.  The request is to rezone the property from Buffer Commercial Conditional Use District (CUD) to Neighborhood Business CUD.  This site is located in the North Planning District within the Falls of Neuse Corridor Plan, and the Neuse River/Richland Creek Watershed Plan.  The Corridor Plan designates this property as part of a Neighborhood Focus Area; therefore, the requested rezoning is consistent with the Comprehensive Plan.  The Planning Commission recommended approval by unanimous vote at its September 9, 2008 meeting.

This case was discussed at the September 24, 2008 Comprehensive Planning Committee meeting with the applicant requesting deferral to allow additional meeting(s) with the surrounding neighborhood homeowner association(s).  After receiving comments from interested neighbors, the Committee deferred action on this item.  Per the regulations associated with conditional use rezoning petitions, the applicant has a 15-day time period to submit amended conditions following the City Council’s receipt of the Planning Commission’s Certified Recommendation.  The 15-day time period expired on October 1, 2008.  No amended conditions were received during this time period.
Mr. Stephenson asked if the conditions addressed pedestrian orientation and walkability, and if the conditions contained in the packet are the most current conditions.  Ms. Bailey-Taylor said there were no conditions that addressed pedestrian access.  The applicant had until October 1 to revise the conditions.  Staff did not receive any revised conditions by that date, so the conditions dated September 8 that were in the agenda packet are the current conditions for the case.
Mack Paul, Esq., K&L Gates, 4350 Lassiter at North Hills – Suite 300, Raleigh, NC  27609-5793 – Mr. Paul stated he represents Dunn Road Associates, and Mr. Mullins and Mr. Austin of that organization were present today.  He clarified they submitted a final version of the proposed conditions before October 1 and understood that at that point, all the outstanding issues at staff level had been addressed.

Mr. Stephenson noted that staff had commented on the parking lot behind the building.  Mr. Paul said that was not addressed in the conditions.  He confirmed for Mr. Stephenson that there is a condition for a transit easement, a condition stating there will be no visible point of light source by adjacent property owners, and a condition regarding tree planting along Falls of Neuse Road.

Mr. Paul stated the applicant has developed some of the neighborhoods in this area, and has been involved in this area of the City for 30 years.  They have owned this site since 1984 and maintained it for commercial use.  As staff mentioned earlier, there was a corridor planning process in 2006 and the area was designated a Neighborhood Focus Area (NFA), with the area to the west being designated a watershed area.  Of the 16 acres in the NFA, 12 have been part of a Planned Development District (PDD) for long time, and the PDD limits uses.  This is the only parcel in the NFA recommended for retail use.  It is currently zoned Buffer Commercial (BC) and they are proposing rezoning to rezone it Neighborhood Business (NB).  Basically, it comes down to tenant size.  BC has a gross floor area limit per unit of 3,000 square feet.  The applicant thinks this property could be subdivided into ten lots for a total of 30,000 square feet of retail.  Under NB zoning, the applicant would not be subject to the 3,000 square foot limitation.  Under their conditions, they could have one tenant of 20,000 square feet.  Due to the topographical and geographical limitations of the property, and the concerns expressed during neighborhood meetings about not having a "big box" store in the development, the applicant added the 20,000 square foot limit to avoid a big box store.  The neighbors also noted in the meetings the types of businesses they did not want on the site, such as a gas station or bar.  Consequently, the applicant added exclusions to the list of conditions.  As they went through the process, they received positive feedback during the HOA meetings.  They added conditions regarding lighting, hours of operation, and low profile signage, among others.  The NFA allows up to 130,000 square feet of retail with a maximum tenant size of 65,000 square feet.  They are limiting their largest tenant to 20,000 square feet.  As an example of the scope and size of 20,000 square feet, Mr. Paul cited the development at North Hills where Kerr Drug, the UPS store, dry cleaners and Bonefish Grill are located.  The applicant wants a credit-worthy tenant to create stability and a strong investment in the project so tenant turnover is less frequent.  The widening of Falls of Neuse Road generated concern about road issues at the public hearing in July, including increased traffic and encroachment of right-of-way onto adjacent properties.  The homeowners associations (HOAs) and the applicant's proposal became part of that discussion, and several HOAs passed resolutions opposing the rezoning.  The applicant met with the Bedford HOA before the public hearing.  Bedford was concerned particularly about traffic on Dunn Road.  In the morning, there is a large backup as traffic exits from Dunn Road onto Falls of the Neuse Road, particularly turning left onto Dunn Road.  The proposed road improvements in the widening plan would add two left-turn only lanes and a right-turn lane onto Dunn Road.  That would largely address the backup issue, but it will be several years before those improvements are made.  The applicant met with Bedford again, and Bedford took a straw vote regarding the rezoning.  The vote was strongly in support of the rezoning, with two caveats.  Bedford wanted an inclusionary list of uses instead of an exclusionary list, and phasing of the development because of the future road improvements.  A significant condition was added to limit any development to 6,000 square feet today until the road improvements are completed or by January 1, 2013.  That condition would allow a bank or similar facility to be constructed now, but there will be no other development until the road improvements are completed.  The final concern was landscaping on Falls of the Neuse Road, for which the applicant added a condition.  The time has now passed when they can add or revise conditions; however, they are continuing discussions with the HOAs on the Falls of the Neuse Road widening issue and the rezoning issue.  In meetings several weeks ago, there were still concerns expressed about "sitescaping" issues.  The people who live on the north side of Dunn Road are concerned about the appearance of the development and seeing across it to Dunn Road.  There is still concern about the possibility of convenience stores in the development, so the applicant has looked further into restricting the capability of building a stand-alone convenience store.  Another concern is restaurants.  Some people want them, but some do not, especially a fast food or small carry-out restaurant.  After consultation with staff, the applicant discovered a way to restrict fast food restaurants by limiting the square footage.  A larger sit-down restaurant could be allowed.  Mr. Paul showed a slide of the screening landscaping along the Dunn Road properties that will provide a buffer between those properties and across Dunn Road.  Some concern was expressed that a movie theatre is on the inclusionary list, but the applicant is willing to exclude that.  Such exclusion will have to be handled through an agreement with the HOAs, since the time to add conditions has passed.  Mr. Paul pointed out that many of the concerns expressed by the HOAs are things that are not protected under the current zoning, and are things the applicant proposes to protect under their proposal.
In response to questions from Mr. Stephenson regarding walkability/pedestrian connections and limiting the size of fast food restaurants, Mr. Paul stated that there will be sidewalks and other pedestrian connections along Dunn Road.  This site is isolated; there is not a lot of connectivity to the west because of the watershed.  The applicant is looking into connections along Dunn Road to Bedford.  There are currently no conditions addressing pedestrian connections and pedestrian orientation, but it is open to discussion through site plan layout.  With regard to restaurants, Mr. Paul stated the applicant has consulted with City staff regarding the typical size range for restaurants.  They have already excluded drive-through fast food restaurants and small carry-out restaurants.  Typically, those restaurant types are less than 1,500 square feet in size.  Adding a condition that any eating establishment must be in excess of 1,500 square feet would rule out small grills or fast food places.  That condition would be handled through agreements with the HOAs.

Ms. Baldwin, referencing Mr. Stephenson's comment on parking and pedestrian orientation of the building, asked if the applicant would be willing to address those issues in the agreements with the HOAs.  Mr. Paul said he will talk to Mr. Mullins and Mr. Austin.  A short time later in the meeting, he stated that the owners would be willing to add a condition that would place the buildings on the street and situate parking.  They will work on the language with City staff.
Beth Trahos, Esq., Smith Moore LLP, P.O. Box 2060, Raleigh, NC  27602-2060 – Ms. Trahos stated she is a resident of Bedford in support of the proposed rezoning, and the proposal is pedestrian-friendly.  The Bedford community has a significant network of sidewalks, and this site can be reached by sidewalk from any point in Bedford.  She is anxiously awaiting development of this site and the installation of services.  She said it is a wonderful opportunity to use alternative means of transit to reach some retail services.  It is important because it also serves the watershed, where retail uses are not allowed.  Ms. Trahos appreciates the conditions of the rezoning case, especially the inclusionary list of uses.  She supports the larger footprint for individual retail uses, which gives the property owner greater stability of tenants.  Ms. Trahos pointed out the rezoning meets the requirements of the Comprehensive Plan.  She closed by stating she is speaking solely for herself, not the Bedford HOA, and she does not know what the HOA's current position is regarding the rezoning.
Boris Tillett, 10437 Bedfordtown Drive, Raleigh, NC  27614-8058 – Mr. Tillett stated he is in favor of this development.  He said some of the arguments against it did not make sense to him.  The only traffic is during morning rush hour.  The center greenway almost blocks completely the view of houses on Woodbridge Court.  A larger footprint could draw an anchor store to make the development more stable and less likely for tenants to move in and out.

Mike Young, 1113 Silver Oaks Court, Raleigh, NC  27614-9359 – Mr. Young lives in River Oaks and is in favor of the rezoning.  He would find it to be very convenient, as he walks through Bedford frequently.  He said it would be important to have tenants in the development that do not change frequently; turnover would be distracting and counterproductive.  If a larger footprint would help, that would be important to consider.

Steve Young, 1109 Silver Oaks Court, Raleigh, NC  27614-9359 – Mr. Young has lived in River Oaks for over 17 years and has seen many beneficial changes.  This development would be an asset to the community.  A 20,000 square foot anchor store would be the key to the development.  Mr. Young stated he is in favor of the rezoning and the development.
Gene Senecal, 1320 Kings Grant Drive, Raleigh, NC  27614-9356 – Mr. Senecal stated he is president of the River Oaks HOA and a founding member of the North Raleigh Coalition of Homeowners Associations (NORCHOA).  Today he is speaking in solidarity with the other HOAs in opposition to Z-32-08.  They would like to save their neighborhoods from over-commercialization.  The communities they represent are Bedford, Oakcroft, River Oaks, Woodbridge and Woodspring.  With regard to the Bedford HOA support, he received a letter last night from Dennis Cole of the Bedford HOA Board of Directors stating they have not changed their opposition to the rezoning.  Mr. Senecal pointed out this site of 4.21 acres is small, considering space that is needed for parking, buildings, green space, etc.  The primary frontage is on Dunn Road, a secondary road.  The rezoning request is opposed by all five HOAs he listed earlier.  Additionally, a Valid Statutory Protest Petition has been signed by the majority of the affected property owners and is currently on file with the City.  The current zoning restricts retail shops to 3,000 square feet or less.  The intent of the NFA is to provide goods and services to neighboring residents.  Mr. Senecal stated the neighbors do not need another shopping center.  There are Community Focus Areas within a mile of the site, and the Falls of Neuse corridor is already "over-stored."  Mr. Senecal stated the reason for the rezoning request is that the developer needs a credit-worthy tenant and needs 20,000 square feet or more to attract such a tenant.  Small retailers do not satisfy the applicant's need.  Large retail attracts more customers.  Large retail is a destination shopping location, which is not the typical tenant for a neighborhood center.  Much retail traffic would come from outside the area, further worsening the Falls of Neuse traffic congestion.  The issues associated with this rezoning request include increased vehicular traffic; late hours of operation; lighting; lack of a transitional buffer between residential and commercial structures; increased noise; noxious odors; litter, garbage and vermin; increased truck traffic for deliveries; several safety issues, such as how traffic will enter and exit the center to get back onto Falls of Neuse Road; and the negative impact on residential property values.  Mr. Senecal suggested the following points be considered:  neighborhood residents overwhelmingly expressed opposition to this case; quality of life and residential settings will be negatively compromised; property values will be negatively impacted; and the Committee members should ask themselves how they would react if this development was proposed to be built in their backyards.  He closed by stating the HOAs' recommendation is to refuse the request for rezoning; enforce the standards for reasonable development under the existing zoning; and mandate installation of adequate sitescaping to save property values.
Dialogue took place between the Committee members and Mr. Senecal regarding the issues he noted, the conditions offered by the applicant for the proposed rezoning, and comparison of what might be allowed under current zoning v. the proposed zoning, as well as a comparison of what problems might be encountered under current v. proposed rezoning.
Discussion occurred regarding the number of houses bordering this site, the nearby PDD, two undeveloped parcels located next to the subject parcel and the PDD, and cross-access from the subject site to the PDD.  Mr. Senecal said the PDD blocks access to the two undeveloped parcels.  Ms. Bailey-Taylor said she did not have the PDD documents with her, but there appears to access interior to the site along Dunn Road.  There is cross-access between the day care site and the subject property.  The PDD has an access point along Falls of Neuse Road, but it is in question by the Transportation Department at this time.  An unidentified speaker in the audience stated they had to provide cross-access, and there is a recorded map showing such access.  Transportation Services Manager Eric Lamb pointed out on a map that the top undeveloped parcel has frontage on Falls of Neuse Road, which was reviewed with the original PDD.  Staff has been concerned for several years about the proximity of the driveway located between Whittington Drive and Dunn Road.  The distance between those two is a conflict with the right-turn deceleration lane that will be maintained.  None of the sites have access on Whittington Drive.  A 10-foot strip of land prevents the sites from having access onto Whittington Drive.  Two access points on Dunn Road were previously approved.  He showed an aerial photograph of the access points and noted that the underlying zoning for the PDD is R-4.

Robin Reid, 1413 Whittington Drive, Raleigh, NC  27614-8756 – Ms. Reid stated she is President of the Woodspring HOA and was speaking on their behalf.  She asked if the City has an obligation to notify adjacent landowners of Comprehensive Plan changes as they do rezoning requests.  Planning Director Mitchell Silver responded the City does not, as those changes do not have the same legal requirements as zoning map amendments.  However, the City advertises Comprehensive Plan changes on the City's Web site and in the newspaper.  Ms. Reid continued, stating she has articles from the newspaper and the City of Raleigh Web site.  When the initial plan was made for a Neighborhood Focus Area, it was done under the Falls Corridor plan.  There was no specific mention that it would affect rezoning, so she does not believe the residents had any input.  She has a petition with over 260 signatures against rezoning that was obtained immediately after the NFA designation took place.  Regarding Mr. Mullins' current proposal, rezoning will completely change her community's character and have a detrimental affect on the community.  The original zoning was intended for small businesses.  A large anchor store will be for the public at large and will draw users that do not reside in their neighborhoods.  It will increase traffic and harmful pollution emissions, and increased traffic will put the safety of their children at risk.  The residents are concerned about the long-term economic effects on their neighborhoods, including decrease in property values, rise in insurance rates, and increase in crime.  They are concerned about degradation of their quality of life from noise pollution, light pollution, and trash.  Ms. Reid noted there is already adequate retail space within two miles.  She cited a statement from former City employee Michele Hane:  "The Falls of Neuse Corridor Plan would only bring a new designation to that plot of land under guidelines that increase pedestrian traffic."  Ms. Reid stated that although Mr. Mullins has met with the HOAs and attempted to address many of their concerns, it is a travesty to place businesses among residential homes with no transition area.  She said that on January 1, 2006 the state law regarding rezoning requests changed, requiring municipalities to change the way they handle such requests.  Ms. Reid said at that time, Mr. Silver stated that higher densities mean more money for developers because that allows them to put more on the land and that the burden is on the petitioner to explain why they need a change.  As for how the new zoning will affect them compared to the current zoning, Ms. Reid stated she resents the fact it is being held over residents' heads that if the new zoning is not allowed, they will have zero input into the current zoning.  She asserted that this is wrong.
Mr. Silver responded that the quote Ms. Reid attributed to him does not seem accurate.  Ms. Reid gave him a copy of the newspaper article in which he was quoted, and Mr. Silver confirmed the quote is not accurate.
Michael Paul, 2013 Stoneyridge Drive, Raleigh, NC  27614-8439 – Mr. Paul stated he is President of the Oakcroft HOA, which is one of the founding members of NORCHOA.  Oakcroft opposes rezoning request Z-32-08.  The residents prefer that no retail or commercial space be built at this location, as there is plenty of retail and commercial space nearby.  If their primary desire of no retail or commercial space is not achieved, they still do not want a 20,000 square foot store built there.  People in their neighborhood have paid a premium to live on the outskirts of the City, and they have developed a true sense of community and pride in what they have achieved.  This project is supposed to serve the surrounding neighborhoods, but the surrounding neighborhoods have overwhelmingly expressed opposition to this request.  A big store would become a destination store, pulling in people from far outside their neighborhoods.  Mr. Paul said there are landscaping, traffic, lighting, noxious fumes, trash and other issues associated with this proposal.  He said the rezoning provides no benefit to the community.
Mr. Tillett asked to make another comment.  He said the arguments he heard today are based on supposition and conjecture.  The speakers do not know for certain that a 20,000 square foot building will attract anything worse.  He pointed out there is a pool house across the street that serves the subdivision there, and there is a good buffer between Woodbridge and this site.  Mr. Tillett said the day care facility will probably have cross-access.

Mr. Paul noted that the NFA was designated before the court-ordered planning process back in 1994.  This property has been zoned commercial for many years.  The applicant is offering protections that would not be there under the current zoning.

Mr. Stephenson asked if there was any opportunity in the near future for HOA agreements outside the zoning process.  Mr. Paul replied the applicant is willing to put creative ideas into place.  They had good discussion with the HOAs a couple of weeks ago at a meeting at the River Oaks Recreational Center.  Unfortunately, there was no opportunity for another meeting later.  He said construction of just one building, such as a bank, is fine for the near term, but they would lose the opportunity to have control over things related to a larger tenant, such as lighting, landscaping, hours of operation, etc.  Phasing is a huge concession to make, and if the applicant does not have the certainty of development later, he will have to go forward with what he can do under the current zoning.  The applicant is seeking to address neighborhood concerns through the conditions.
Chairman McFarlane reminded the Committee members they need to address the zoning case as is.  Discussion ensued regarding consistency with the Comprehensive Plan, conditions for the proposed rezoning to address neighborhood concerns v. no conditions under the current zoning, implications for not rezoning, and articulation of reasons for denial of the request.
Mr. Stephenson made a motion to deny rezoning request Z-32-08 based on the following reasons:

a.
The size and scale of the establishments and the range of uses under the proposed rezoning is less neighborhood-oriented than the current zoning.

b.
Traffic, lighting, noise, hours of operation, odors, litter and garbage generated by larger scale facilities is objectionable.

c.
The conditions proposed fail to eliminate the opposition of the neighborhood homeowners associations.

Chairman McFarlane seconded the motion, which carried by a vote of 2-1 (Ms. Baldwin voting in the negative).
Item #07-35 – Stormwater Variance Request – Quest Academy School
This item was referred to the Comprehensive Planning Committee on October 21, 2008 following a Request and Petition of Citizens initiated by representatives of the Wyndham Homeowners Association (HOA).  Representatives of the Wyndham neighborhood are requesting Committee discussion on a variance request submitted by the Quest Academy School for relief of the 100-foot stream buffer requirement associated with development within a protected watershed (Falls Lake).  

The Quest Academy School site is located at 9322 Six Forks Road, 4.3 acres in size and zoned Rural Residential (RR) with Secondary Watershed Protection Overlay District.  Materials related to the variance request were included within the packet materials.
This item was discussed at the October 29, 2008 Comprehensive Planning Committee meeting.  The Committee deferred action on this request to allow additional information to be provided associated with stormwater controls during construction.
Stormwater Development Supervisor Ben Brown stated that staff's position regarding the variance remains unchanged since the last Comprehensive Planning Committee meeting.  The applicant has had more meetings with the neighbors and the Upper Neuse Riverkeeper since the last Committee meeting.  An e-mail was sent to the Committee members regarding those meetings; Mr. Brown received a copy of the e-mail this morning.  The Upper Neuse Riverkeeper said she had reviewed the plans, and the variance does make up for disturbing the buffer, as well as the extra treatment afforded by the wet pond.  She asked that City staff pay special attention during the building of this site.
David Lasley, Piedmont Land Design, 8522 Six Forks Road, Suite 204, Raleigh, NC  27615-3098 – Mr. Lasley represented Quest Academy and said he submitted a memo to the Comprehensive Planning Committee members yesterday.  They had received a letter from the Upper Neuse Riverkeeper.  At the last Committee meeting, the Wyndham HOA was asked to hold another neighborhood meeting to try and reach a consensus among the property owners.  The HOA held a meeting on November 3.  The applicant gave another presentation regarding the project, and a question and answer session was held at the meeting.  A vote was taken, and an overwhelming majority of the homeowners voted in support of the variance request.  The HOA Board also voted in support, with one dissenting vote.  The Committee had also asked the applicant to show what design measures would be provided during construction to protect downstream properties.  They will construct a wet retention pond facility at the beginning of the construction process.  In the event of a storm, the runoff will be protected at the 2- and 10-year predevelopment rates.  This is well above City Code requirements and establishes a whole level of protection.  Mr. Lasley met last week with Alissa Bierma, the new Upper Neuse Riverkeeper.  He laid out all aspects of the Quest Academy proposal, and she endorsed the project.

Chairman McFarlane asked Mr. Lasley if he had discussed both proposals with Ms. Bierma and if so, what her comments were regarding the differences between the two.  Mr. Lasley replied affirmatively, adding that it is evident in her document that they would be providing more protection to the watershed by pursuing the variance request with the buffer.  They are providing more protection over and above Code requirements.
At the last Committee meeting, the applicant provided a list of concerns that the Wyndham HOA had compiled.  There were nine items on the list; four related to stormwater and five related to other issues.  At the HOA meeting last Monday, the HOA decided to memorialize that document.  The developer and the HOA attorney are meeting to work out all the items in a legal agreement, which will be recorded.  The variance will provide better protection of the adjacent properties and better treatment and protection of the watershed than if the buffer were to remain.  The proposed design exceeds current City standards by treating existing off-site impervious surfaces.  It diverts excess runoff from neighboring properties and controls runoff during construction.  Mr. Lasley pointed out the Stormwater Management Advisory Commission (SMAC) recommends approval of the variance request.  The variance is also supported by the majority of the adjacent homeowners and by the Wyndham HOA; however, some homeowners still oppose the project.  The Committee's granting of the buffer variance is good for the overall community and for watershed protection.  This is a variance request to disturb the upper 150 feet of a natural resource buffer.  The applicant believes all three findings for granting the variance have been met.
Chairman McFarlane asked if the City Code required at least a 2-year storm protection during construction.  Mr. Brown replied that applies if site the site is serving at least five acres, and this site is under five acres.  It does not matter whether or not the site is part of the watershed.  Chairman McFarlane asked what post-construction stormwater retention will be for the site.  Mr. Lasley said it will be predevelopment as it is today.  Chairman McFarlane asked if the applicant would you be amenable to having a higher standard, such as a 25-year storm.  Mr. Lasley replied that provides no additional protection from a water quality standpoint; it merely makes the pond larger from a surface area standpoint.  He noted that one of the requirements within a watershed is 40% reforestation of the land area, and they also must have 15% tree preservation.  A larger pond would mean more grading and removal of trees.
Chairman McFarlane expressed concern about the rate of runoff flow and the rate of water release from the pond.  Mr. Lasley said their proposal is to provide 2- and 10-year storm protection.  This is a very small site on the upper reaches of the development.  Mr. Stephenson noted the water currently exits the site through sheet flow, and this proposal will provide concentrated flow.  He asked how the stormwater will be accommodated and managed so it does not adversely affect the adjacent properties.  Mr. Lasley illustrated on an aerial map and explained how the water will be channeled.

Deputy City Attorney Ira Botvinick asked Mr. Lasley to address the concerns of Lisa Fernandez regarding how the current plan will affect her land.  She believes the drainage course is entirely on her property and will cause erosion of her land.  To the extent there is a natural drainage way, he asked if the water could be piped across her property with her consent.  Mr. Lasley replied it could not.  Ms. Fernandez's property has a Neuse River riparian buffer that precludes piping drainage through her backyard.  He does not understand how she is reaching her conclusions.  The applicant has a survey of the stream channel that shows the entire channel is on their property, as is the discharge point into that channel.
Sharon Sondergard, 9504 Kirkhill Drive, Raleigh, NC  27615-1900 – Ms. Sondergard is President of the Wyndham HOA Board of Directors.  She read the following statement into the record:


As you know, Quest Academy is seeking a buffer variance in order to build a school on land directly adjacent to nine lots and a common area.  The Homeowners Board of Directors has held three open meetings between Ocean Development LLC, Quest Academy and Piedmont Land Design in order to provide information and answer questions.  On November 3, the last meeting was held.  In accordance with the democratic process, all residents were notified of the time, date and location of the meeting, as well as the intended purpose.  At the conclusion of the meeting, the Homeowners Board asked the homeowners present to indicate by a show of hands their support or non-support of Quest's plan.  Each home was given one vote.  Fifteen homes expressed support contingent upon the concessions agreed to in their letter dated October 28, 2008.  Four homes opposed.  In addition, the Wyndham Homeowners Board of Directors took a show of hands.  The resolution passed, eight in favor, one opposed.  We show our support and we look forward to having Quest Academy as our new neighbor.
Ms. Sondergard stated the HOA's attorney has put their concessions from the letter into a legal document.

Ben Kuhn, Esq., 127 West Hargett Street, Suite 504, Raleigh, NC  27601-1572 – Mr. Kuhn stated he is an attorney present today on behalf of certain homeowners known as the Wyndham Homeowners Group, which includes the Hernandez, Cook, Russell, Kittinger and Floyd families.  Mr. Kuhn noted this is not a political process, but a legal analysis and review.  The Committee members are being asked to violate the City's ordinance.  He said generally, they are not allowed to do that, except through NCGS 160A-388, which allows them to consider various circumstances and concerns.  Mr. Kuhn said the only way the applicant can vary the Committee's obligation to maintain the ordinance is if they satisfy each of the three requirements for granting a variance with substantial and competent material evidence.  The Committee members must review the facts and circumstances before them.  City Code Section 10-9008 outlines the three requirements:  (1) There are unique circumstances applicable to the site such that strict adherence to the provisions of the chapter will result in unnecessary hardship or create practical difficulties; (2) The variance is in harmony with the general purpose of this chapter; and (3) In granting this variance, water quality has been protected, public safety and welfare has been assured, and substantial justice has been done.  In his opinion, failure to meet any of these three requires that the variance be denied.  With regard to requirement 1, Mr. Kuhn said his clients submit that practical difficulties and unnecessary hardship will not result to the applicant if this variance is not granted.  The applicant has already stated they do not need the variance and they have alternative plans which would allow development on the property.  He distributed sketches of three alternative plans for the site that he believes were created by the applicant.  Mr. Kuhn reminded the Committee members that this site is in a critical watershed area and strict conformance with the ordinance is needed in a watershed area.  He understands more grading means more expense for the applicant, but that is not relevant to this case and cannot be considered.  Letters of support for the request are not relevant, either, and are not material evidence.  Mr. Kuhn said there is no increased difficulty to the applicant in proceeding with an alternative plan, because the applicant has to provide the same protection for stormwater runoff regardless of the plan used.  He said there is sufficient case law in North Carolina that supports the concept that increased cost and increased difficulty for developing a site are not a sufficient basis for granting a variance.  With regard to requirement 2, Mr. Kuhn said the applicant is proposing that their building be built on top of the drainage course.  This drainage course goes through his clients' property.  With regard to requirement 3, Mr. Kuhn said based on the evidence presented, there is no way for the Committee members to know whether or not public welfare and safety has been upheld and justice done.  On behalf of his clients, Mr. Kuhn asked that the applicant's variance request be denied.
Lisa Fernandez, 125 Grosvenor Drive, Raleigh, NC  27615-2045 – Ms. Fernandez commented on the Wyndham HOA statement as follows:  (1) There were 19 homes represented at the meeting.  She and her husband expressed a desire to have their vote counted, but the HOA would not include their vote; (2) eight or nine of the families present were members of the HOA Board; (3) for four e-mail communications regarding the different meetings, the HOA used two different listservs.  Most of the neighbors are repeat attendees.  Ms. Fernandez has asked repeatedly that notices be mailed.  She said the neighborhood has not been sufficiently notified; (4) the HOA Board did not act promptly; and (5) one of the HOA Board members has a financial stake in the proposal if it is approved; he will get business from this and has not recused himself from discussion or voting.  Ms. Fernandez stated she reached out to the HOA Board, but has not heard from them and does not think the Board has the property owners' interest in mind.  With regard to financial impact, she said if this proposal goes through, there is a certain amount of time a property owner has to sell his/her house.  According to the City ordinance, there is not supposed to be a substantial harm to the neighbors as a result of granting the variance, and she thinks the variance could devalue her property, which would be harmful to her.  Her 2002 survey of her property shows the watercourse is located on her land and the Duncan property.  Ms. Fernandez does not believe the watercourse is on the applicant's land.  Mr. Kuhn distributed copies of the Fernandez survey.

Linda Floyd, 121 Grosvenor Drive, Raleigh, NC  27615-2045 – Ms. Floyd asked if this proposal goes through, who has liability in the event the retention pond fails and adjacent properties suffer damage.  Chairman McFarlane told her the property owner bears responsibility.
Tom Floyd, 121 Grosvenor Drive, Raleigh, NC  27615-2045 – Mr. Floyd distributed copies of the river buffer rule.

Mr. Stephenson commented that with regard to water quality, the SMAC and staff report indicate there is net benefit to the water quality in the area if the variance is granted.  Additionally, the Upper Neuse Riverkeeper's opinion agrees with that assessment.  In terms of practical difficulties, the City needs to be certain whose property the stormwater device will be on.  He said if the Committee could get assurance that the nine points are worked out between the HOA and the applicant, and no construction is done on the other property, he is in favor of approving the variance.  He asked if the Committee could refer its recommendation to the City Council with those stipulations.  Mr. Botvinick replied there seems to be a survey dispute regarding where the drainage ditch runs, and it may run on both people's properties.  There has been no information regarding the amount and velocity of water at these people's properties.  He stated the City needs its own independent survey that can make greater sense of this.  The City's Stormwater Department could look into the velocity and volume of the stormwater, or the Committee could place a condition with regard to water velocity.  With regard to the nine conditions, the City is not party to that agreement between the HOA and the developer.  It is incumbent upon the City Council when granting a variance to set conditions if necessary; the Council can establish criteria for granting the variance.  If there are engineering questions, Council can require they be resolved as a condition.  The Committee needs to know the unique circumstances on this property and needs better articulation of the practical difficulties.  He pointed out the project can be built without the variance.
Mr. Lasley tried to explain the practical difficulties outlined in their application.  He said the buffer is in the middle of the property.  There will be stacking requirements for school and in the alternate plan, they must use two lanes.  He thought the goal of the ordinance was to promote good planning and development, and said the majority of the adjacent homeowners support the plan with the variance.  Mr. Lasley said that cost is a practical difficulty for his client.  Discussion continued about unnecessary hardship and practical difficulties, the amount and velocity of water runoff, and location of the stormwater drainage course.
Robert Jackson, Ocean Development Group, 2108 Nipper Road, Raleigh, NC  27614-9154 – Mr. Jackson stated that at the November 3 Wyndham HOA meeting, he encouraged the HOA to hire counsel to review the nine conditions.  The HOA hired Hope Derby Carmichael and she has worked out a deed restriction that will last in perpetuity as long as the HOA exists.  Ocean Development Group agreed to all the requests of the HOA's counsel.

Mr. Stephenson stated that the City's legal staff has not indicated there is solid ground for practical difficulty based on testimony to date.  The variance plan seems to have the potential to take the impacts further away from the adjacent properties.  However, he is still concerned about the rest of the HOA items that are not specifically related to this variance request.  He is interested in getting them finalized.

Chairman McFarlane agreed with Mr. Stephenson regarding the amount of outstanding questions.  She does not know if accordance can be reached about the drainage easement and where it is located, and does not know if changing the rate of water flow would be amenable to the neighbors.

Ms. Floyd commented that the developer spent more time with the HOA Board members than the adjacent homeowners.  She is on the Board and is also a homeowner.

Ms. Baldwin, seconded by Mr. Stephenson, moved to deny the variance request.  The motion carried unanimously, 3-0.
Item #07-36 – Annexation – Bentley Woods Phase 2
Item #07-37 – Annexation – Berkshire Downs, Tracts 1 and 2
Senior Planner Karen Duke presented these items.  These proposed annexation areas represent two of the five 2009 City-initiated annexation cases. The two annexation areas were referred to the Comprehensive Planning Committee for additional discussion following the November 4, 2008 public hearing.  At the public hearing, three property owners from the Bentley Woods Phase 2 area expressed a desire not to be annexed.  A petition against the annexation of Bentley Woods Phase 2 was also presented and was included in the agenda backup.  Two property owners from Berkshire Downs also spoke at the hearing.  One suggested that the annexation be postponed.  Another requested assistance from the City upon annexation in improving the safety of a road crossing at its creek intersection.  

In general, concerns were raised about the need for City services and financial consequences of annexation.  Enclosed in the agenda packets were excerpts from the required annexation reports associated with these two cases.  They document the statutory requirements and eligibility for these areas to be annexed.   North Carolina state law allows cities to undertake annexation as long as certain urban development characteristics exist and the City has the ability to provide municipal services to the area.  These two annexation areas are substantially surrounded by current City limit areas and benefit from such close proximity to the City.  Annexation ensures that property owners with property in close proximity to a city share in the cost of providing services to the urban community.  The City of Raleigh can efficiently provide services to these sites and annexation will reduce the need for duplication by County service providers.  Also included in the agenda packet was a "financial impact of annexation worksheet" that illustrated the potential fiscal impact of annexation on the typical homeowner within the 2009 City- initiated annexation areas.
Annexation ordinances should be adopted by the City Council no sooner than 10 days, and no later than 90 days, following the public hearing.  If it is the Committee's desire to recommend annexation of the Bentley Woods Phase 2 and Berkshire Downs Tracts 1 and 2 areas, then the Committee should also recommend the following auxiliary actions:  amend the annexation reports to include applicable rural fire department contract requests; adopt resolutions assigning the areas to appropriate Council District; and adopt resolutions amending applicable annexation reports to include valid utility extension requests.
Ms. Duke pointed out that Bentley Woods Phase 1 was annexed last year and the newer parts of Berkshire Downs were annexed several years ago.  These two areas were brought forward for annexation because the Wake County Environmental Services Department informed the City there is a high degree of malfunctioning septic systems in some of the subdivisions in Raleigh's extraterritorial jurisdiction.

Ms. Duke said the net annual additional cost for a property owner in Bentley Woods to be in the City limits would be approximately $30.  It would be slightly higher for Berkshire Downs because they are not on City water now and would not benefit from the 50% reduction in water costs, at least initially.  She estimated the cost for Berkshire Downs at approximately $255 per year.  Besides taxes and fees for these two areas, there are future costs for assessments and connection fees to tap onto water and sewer brought into the area.  Generally, it takes two years from the effective date of annexation to get those utilities installed.  Since these annexations are recommended for 2009, these two areas would not get water and sewer until 2011 at the earliest.  Bentley Woods has water, but the lines are older and need to be replaced.  There would be potential sewer assessments as well.  For Berkshire Downs, there would be potential water and sewer assessments.

Mr. Stephenson said there appears to be some confusion about ownership of streets in Berkshire Downs, and consequently the City's ability to cross or repair streets to make water and sewer line repairs.  He asked if that issue had been resolved.  Deputy City Attorney Ira Botvinick said there is a situation regarding private streets in a portion of Berkshire Downs.  Ms. Duke stated both areas have streets that are maintained by the North Carolina Department of Transportation and those streets are not up to City standards.  The City would not automatically take over those streets at annexation, but would work with the property owners to bring the streets up to City standards.  Mr. Botvinick said the situation at Berkshire Downs that he remembers is that existing lines were privately owned by the homeowners association (HOA) and the HOA was defunct.  The first effort was to reinvigorate the HOA and the City succeeded in doing so, then the City would do an analysis of repair costs and the homeowners' ability to pay for it.  The City would be using public right-of-way to install water lines and that would require getting permission from the state.  The state will probably give the City the roads as soon as it annexes the properties.  At that point, the City would have to resurface the roads when it installs water lines.

Chris Rocco, 7441 Berkshire Downs Drive, Raleigh, NC  27616-5639 – Ms. Rocco lives in Berkshire Downs, which she said is a working class neighborhood.  The residents are concerned with the annexation costs.  She distributed a list of home values from the Wake County tax Web site to show that sale prices are going down in her neighborhood.  Ms. Rocco said they have a private water company servicing them now, and a gentleman from the Public Utilities Department had stated it would be cheaper for the homeowners to repair or replace their failing septic systems than pay the assessments and taxes associated with annexation.  Ms. Rocco stated that according to the annexation worksheet, the average cost of annexation would be $13,000 in assessment fees in addition to the tax increase.  While the homeowners would have some time to save money for the future assessment fees, taxes will go up immediately.  The worksheet showed a potential cost savings in the reduction charge for solid waste collection; however, several homeowners take their own garbage to the dump now, and that is free.  The 30% income tax deduction can only be realized if the homeowner itemizes and does not take the standard deduction.  In the interest of affordable housing, Ms. Rocco stated these taxes and assessments will alter their budgets, and this is a potential and practical hardship.  She foresees the City spending more money to install water and lines than people will be tapping onto.  Ms. Rocco believes it would be better for the City to have pockets of affordable housing.

Ms. Baldwin departed the meeting at 12:14 pm.  She was excused by Chairman McFarlane.

Denise Billman, 7201 Berkshire Downs Drive, Raleigh, NC  27616-5635 – Ms. Billman stated that House Bill 2367 proposes to place a temporary hold on involuntary annexation until May 31, 2009.  She mentioned traffic flow, stating it is not easy to get out onto Perry Creek Road from Berkshire Downs Drive in the morning, and she does not foresee the City doing anything to alleviate traffic flow.  Ms. Billman has heard there will be no curbs or sidewalks to make her neighborhood more pleasant to live and walk in.  She is concerned with the costs of annexation as well.
Mr. Stephenson commented these annexations arose because of neighbors' concerns regarding failing septic systems.  Ms. Billman stated people in her neighborhood had their septic systems repaired or replaced recently.    With regard to an HOA, she has never known one to exist and she has lived in Berkshire Downs 20 years.  Mr. Botvinick told her it was in a different section of Berkshire Downs than where she lives.
Vernon Himebauch, 5408 Pear Orchard Lane, Raleigh, NC  27616-6344 – Mr. Himebauch stated he lives in Bentley Woods.  He commended City staff for their presentations at the public meetings, and noted that the November 4 public hearing, three people from Bentley Woods spoke in opposition to annexation.  Mr. Himebauch said he reiterates the statements made by the other speakers.  His neighborhood is a moderate income neighborhood, and just experienced a property valuation increase which unfortunately is not being supported by today's market.  They have City water now.  The lines have age on them, but they are perfectly fine and functional.  He is not aware of any plan for the City to address water apart from annexation.  Mr. Himebauch stated that the cost benefit analysis sheet shows the annual cost increase to property owners due to annexation is between $30 and $200 per year.  He said that is not where the financial burden lies.  The financial burden is due to assessment fees, tap-on fees, nutrient reduction fees, etc.  He calculates the cost to be $130 or $140 per month, using the City plan.  For people with modest mortgages, that is a strong increase in monthly cash flow.  Mr. Himebauch is disappointed to hear the streets in his subdivision do not meet City standards for the City to take them over, and that it would cost the property owners to have the streets improved.  He stated the cost benefit is not there for the people in Bentley Woods.  Mr. Himebauch pointed out that a petition opposing annexation was submitted to the City Clerk at the November 4 public hearing.  He stated this is an untimely and undesired annexation.

James Alston, 7213 Berkshire Downs Drive, Raleigh, NC  27616-7705 – Mr. Alston said he has lived in Berkshire Downs since 1983.  His neighborhood just received a tax revaluation.  His property valuation increased $50,000 and if annexed, it will increase again.  People could start losing their homes if they have to pay these additional taxes and fees.  Mr. Alston walks his neighborhood frequently.  During his walks, he talks to a lot of people, and learned a majority of the people in his neighborhood prefer not to be annexed.  Mr. Alston suggested that if the septic tanks are bad, the County should ask the owners of failing systems to repair them, and the owners should be allowed to do so.  He constructed an addition to his house few years ago and had his septic system fixed at that time.  He later saw many other people in the neighborhood fix their systems.  Mr. Alston stated a lot of people cannot afford the costs associated with annexation and may lose their homes.

Mr. Stephenson stated he does not hear any neighborhood support for either of these annexations.  While he hears there are long-term benefits to the City, there may be costs to the City associated with annexation of Bentley Woods if the City has to replace water lines and bring those lines, and streets, up to City standards.

Mr. Stephenson made a motion to recommend that the City Council not move forward with these annexations.  Chairman McFarlane seconded the motion, which carried by unanimous vote of 2-0 (Ms. Baldwin absent and excused).
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 12:25 p.m.

Leslie H. Eldredge

Deputy City Clerk
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