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Chairman McFarlane called the meeting to order at 9:08 a.m. and announced the Comprehensive Planning Committee would not hold a second meeting in December.
Item #07-29 – Thoroughfare Plan – MacNair Farms Preservation
This item was initiated by a Request and Petition of Citizens.  The applicant is Caroline MacNair Carl, representing MacNair's Country Acres, Inc.  The petitioner introduced the City Council to the MacNair's Country Acres riding school, community programs and agricultural land stewardship activities.  At the September 2, 2008 City Council meeting, the petitioner provided the City Clerk with a petition of over 2,000 signatures in support of the conservation of these 270 acres. 

For the City Council's consideration is the potential impact to this 270-acre tract of land relative to the proposed future extension of Gorman Street per the Comprehensive Plan and the Capital Area MPO Thoroughfare Plan.  The Southwest District Plan illustrates the extension of Gorman Street south of Tryon Road, extending southwesterly to connect with the Cary Parkway.  The petitioners have requested that the City Council consider removing the proposed Gorman Street Extension from the Thoroughfare Plan due to potential impacts to their property.

This item was last discussed at the September 10, 2008 Comprehensive Planning Committee meeting.  The item was held in Committee and Administration was directed to contact Wake County, North Carolina State University (NCSU) and the Town of Cary and request feedback on the Gorman Street Extension as currently proposed in the Plans. 

Transportation Services Manager Eric Lamb stated that at the last Committee meeting, questions were raised regarding Wake County park planning in this area and how it related to the future extension of Gorman Street.  He illustrated on a map the corridor plan and the land designated for Yates Mill Park.  He explained the land is not owned by Wake County or assigned to Yates Mill Park; the land is in multiple ownership by the North Carolina Department of Agriculture and NCSU.  The land is owned by the Department of Agriculture and managed by NCSU, and there is an informal agreement between the state and Wake County to allow for trail usage on the undeveloped portions.  Nothing formally commits that land to stay in park management or ownership.  Staff met with Wake County Planning and Wake County Parks and Recreation staff, who indicated they had no issues with the Gorman Street extension and had planned around it.  Wake County park staff was happier with this arrangement than the old Gorman Street plan.  The planners in the Town of Cary still believe they have a need for the road extension.  All parties agree there needs to be a definitive study to look at establishing the need for the corridor.  Once the need is determined, the next step is to look at the alignment of the corridor.  The study should include an environmental analysis, determination of a feasible location for the corridor, and ensure the project is environmentally sensitive and takes into account the built environment in the area.
Ms. Baldwin asked what kind of study he was referring to, i.e., a planning study or traffic analysis.  Mr. Lamb replied the City has been working toward more advanced planning.  There are about two dozen corridors like this around the City where the City has future plans for roads.  The goal is to be able to work with the state and environmental agencies and other regional partners to do advance planning on the project to look at traffic projections and environmental impacts, which he referred to as pre-NEPA planning.  (Clerk's Note:  National Environmental Policy Act.)  The City wants to pre-certify portions of the corridor, and would coordinate with the State Division of Water Quality and the Army Corps of Engineers so the permitting process is "cleaner" and more efficient rather than deal with each individual developer who owns property along the corridor.  Changes to the corridor can be worked out between the developer(s) and the agencies after the corridor has been pre-approved.

Mr. Stephenson commented on the recent events with the Falls of Neuse Road widening and other transportation projects, and asked to what extent the analysis is strictly vehicle mobility- based.  He noted that discussion of alternatives was lacking in the Falls of Neuse Road project and asked if such discussion would take place for this project.  Mr. Lamb answer there will be alternative analysis to look at other alignments and multiple termini.  The City is applying "sensitive area" major thoroughfare standards to this project because the majority of it is in the Swift Creek watershed area.

Mr. Stephenson asked if there was a closer route to the I-440 interchanges, if that is Cary's primary goal.  He asked if an alternate alignment would involve more complications, and if there are any interchanges closer than this large wide loop.  Mr. Lamb explained and illustrated on a map that no other interchanges are closer.  He thanked Ms. Carl for having him out to the site to understand their operations and the lay of the farm land. 
Ralph Recchie, Director of Real Estate, NCSU (no address provided) – Mr. Recchie said the school has several concerns about this project.  He applauded the notion of a study to determine if there is a current or future need for the Gorman Street project and what might be the best way to solve the route if needed.  This area is comprised of several 100 acres of agricultural use, and NCSU's goal is to concentrate agricultural research projects there for convenience and for field conservation.  NCSU has not finished expanding in this location, and the current footprint does not represent what NCSU will have in 20 years.  These major connectors would bring development pressures inconsistent with their goal of agricultural research and concentration outside a major city.  Mr. Recchie said it seems the Cary Parkway to Tryon Road connector seems to be a satisfactory solution, but that would be better determined by whomever will perform the study.

John Scott, Triangle Land Conservancy (no address provided) – Mr. Scott stated the Conservancy is a nonprofit land trust serving Wake County and the Triangle region whose mission is to protect important open space such as MacNair's Country Acres, conserve water quality, conserve wildlife habitat, and protect working farms and forests.  They have been talking to Ms. Carl for several years regarding long-term conservation of her property and developing a plan for a permanent conservation easement for a portion of the farm which would let the farm continue as a working farm but protect other resources of the farm, such as Steep Hill Creek.  The Conservancy views this property as one of the last remaining important conservation lands in this area and is excited to be working with Ms. Carl to protect the property.  He hopes this will be taken into consideration as future studies and plans are made for the corridor.
Mr. Stephenson asked about the schedule for the conservation easement.  Mr. Scott replied the Conservancy has just applied to the North Carolina Agricultural Development and Farmland Preservation Trust Fund for funding for the conservation easement.  Depending on other grant applications, they hope to acquire the easement within the next year to 18 months.
Caroline MacNair Carl (no address provided) – Ms. Carl thanked the Committee members for all they are doing for the farm.  The 280 acres offers wildlife habitat, watershed, and the benefits of open space.  She had previously provided to the City Clerk a petition to preserve the farm, and the petition had over 2,020 signatures.  There were 75 to 100 letters in addition to the petition, and she quoted from some of the letters.  Ms. Carl said the Gorman Street extension would ruin the farm, their breeding operation, and the open space.  She stated she knows the right decision will be made on this.
Ms. Baldwin asked Mr. Lamb what money was available for the study.  He replied the Transportation Division had been budgeting advanced planning funds for a number of years in the City's Capital Improvement Program.  He said because this is a multijurisdictional corridor, the study needs to be coordinated through the Capital Area Metropolitan Planning Organization (CAMPO), and his recommendation is that the Council request that CAMPO include the study in its work plan for the next year, coordinate the study and serve as project manager.  The City of Raleigh would be a contributor to the study.
Mr. Stephenson moved to recommend that the City Council request that the Capital Area Metropolitan Planning Organization (CAMPO) include in its work plan a jointly funded multijurisdictional study to establish the purpose and need for the proposed Gorman Street extension, and to determine reasonable corridor lines.  Ms. Baldwin seconded the motion and approval was unanimous, 3-0.
Item #07-35 – Stormwater Variance Request – Quest Academy School
This item was referred to the Comprehensive Planning Committee on October 21, 2008 following a variance request by the Quest Academy School pursuant to Raleigh City Code section 10-9008 for relief of the 100-foot stream buffer required by Raleigh City Code sections 10-9040(c) and 10-9041 and a "Request and Petitions of Citizens" initiated by the representatives of Wyndham Homeowners Association (HOA).  Representatives of the Wyndham neighborhood requested Committee discussion on a Variance Request submitted by the Quest Academy School for relief of the 100-foot stream buffer requirement associated with development within a protected watershed (Falls Lake).  The future Quest Academy School site is located at 9322 Six Forks Road; it is 4.3 acres in size and zoned Rural Residential with Secondary Watershed Protection Overlay District.  The school has executed a contract to purchase the property.  The current school is located at 9600 Strickland Road.  Materials related to the variance request were included within the agenda packet materials.

This item was discussed at the October 29, 2008 Committee meeting.  The Committee deferred action on this request to allow additional information to be provided associated with stormwater controls during construction.  At the November 12, 2008 Committee meeting, Stormwater Development Supervisor Ben Brown stated that staff's position regarding the variance remains unchanged since the last Comprehensive Planning Committee meeting.  The applicant had met with the neighbors and the Upper Neuse Riverkeeper since the last Committee meeting.  The Upper Neuse Riverkeeper said she had reviewed the plans, and the variance does make up for disturbing the buffer, as well as the extra treatment afforded by the wet pond.  She asked that City staff pay special attention during the building of this site.

At the November 12, 2008 meeting, the Committee members discussed whether there was solid ground for practical difficulty based on testimony to date, although the variance plan seems to have the potential to relocate the stormwater outlet further downstream away from the complaining adjacent properties.  However, there were still concerns about other outstanding questions.  The Committee recommended denial of the variance request (3-0 vote).

At the December 2, 2008 City Council meeting, this item was referred back to the Comprehensive Planning Committee for additional review.
Stormwater Development Supervisor Ben Brown stated the only change since the last Comprehensive Planning Committee meeting was that the applicant has submitted calculations to detain stormwater for the 25-year storm standard on-site for the entire 10+ acre watershed basin draining to their site.  Staff approved those numbers for stormwater containment for a 25-year storm during construction and post-construction.  The applicant also moved the outfall of the retention pond to the southeast corner of their site, and velocity controls will bring velocities down.

Jason Barron, Esq., K&L Gates, 4350 Lassiter at North Hills – Suite 300, Raleigh, NC  27609-5793 – Mr. Barron is working with the developer and property owner.  He noted that the following were present:  David Lasley of Piedmont Land Design; Ron Hendricks, who is providing plant planning and engineering for the project; Dr. Charles Watson of Quest Academy; and Robert Jackson of Ocean Development.  The team was present to provide an update as to what has been done since the last time the Committee heard this matter, and to provide additional information regarding the practical difficulties and unnecessary hardships the applicant faces in developing the site.
David Lasley, Piedmont Land Design, 8522 Six Forks Road, Suite 204, Raleigh, NC  27615-3098 – Mr. Lasley explained this site is 4.3 acres located on Six Forks Road, zoned Rural Residential with a Secondary Reservoir Watershed Protection Area Overlay District.  The City's Comprehensive Plan recommends this area for low density and institutional use development.  The Rural Residential Zoning District permits both single family detached dwellings on lots of 40,000 square feet and greater as well as residential institutions, as defined in Raleigh City Code section 10-2002.  Quest Academy is a public charter school and an allowed use in this district.  The school has approximately 106 feet of frontage on Six Forks Road, which is the sole means of access to the property.  The site is long and narrow, about 200 feet wide and 1000 feet long.  These long, narrow sites are difficult to develop because of the restricted width.  After applying Raleigh City Code required transitional protective yards, the site loses approx 25% of its width, which restricts the site for building, parking and access for emergency vehicles.  This site has nearly 60 feet of grade differential from Six Forks Road to the southeast corner of the property.  The site contains a stormwater drainage way which begins near Six Forks Road at the existing adjoining day care, goes through the middle of the property, leaves at a low point and crosses the adjacent properties, then comes back and touches in a couple of places to a low point at the southeast corner of the property.  Under Raleigh City Code section 10-9040(a) for Reservoir Watershed Protection Area Overlay Districts, a natural resource buffer of a minimum of 100 feet in width is required for developments in secondary Reservoir areas which contain an impervious surface area in excess of 24%.  The natural resource buffer follows the stormwater drainage way.  The North Carolina Division of Water Quality determined that at a certain point, the confluence of stormwater created a Neuse River riparian buffer.  In addition to these restrictions, Raleigh City Code section 10-5006(a)(11) requirements for development within a secondary Reservoir Watershed Protection Area include a maximum total impervious surface area of 30%, required construction of a wet retention pond for developments with impervious surface areas in excess of 24%, and 40% minimum reforestation of the site.  Standard landscape regulations in Raleigh City Code section 10-2082 require 15% tree preservation areas and require 20-foot wide transitional protective yards because this is an institutional use located next to low density or single family residential uses, which introduces additional planning and screening.  There are sidewalk and handicap access requirements under ADA; and Fire Department access requirements that require strict turning radii and turn-around areas to get full access to both ends of a proposed building.  All these requirements make this a challenging site to develop.  Initially, the applicant developed a plan that did not require them to come to the Council for a variance.  Stormwater impoundment pond is an allowed use in a natural resource buffer pursuant to Raleigh City Code section 10-9041(a)(7).  The initial site plan forced a building site circulation further into the Wyndham subdivision.  It also required the site to be built up to provide stormwater treatment for impervious surface areas so it could drain to the retention pond, requiring a lot of fill material and a six-foot retaining wall, as well as more excavation of the retention pond.  It would result in a 16-foot embankment before the water gets to pond.  Dr. Watson did not like this initial plan because it did not respect the topography of the land and created several safety issues related to the operation of the school.  Piedmont developed a different plan that required a variance from the City's stormwater buffer requirements.  That plan forced the building and parking as close to Six Forks Road as possible, leaving more area on the site to preserve trees and put the stormwater impoundment on the back of the property away from the school.  The applicant met with Mr. Brown of the City staff to obtain his input regarding what they needed to do from a stormwater standpoint to get the variance granted.  Mr. Lasley explained to the Committee how the applicant determined their stormwater drainage plan would provide stormwater runoff control for the entire 10+ acre drainage basis – not just the school site – and illustrated the plan on a map.  He said Mr. Brown reviewed their documentation, and the applicant went to the Stormwater Management Advisory Commission (SMAC) for a hearing.  The SMAC voted 8-1 to recommend approval of the variance request.  Concurrently, the applicant began a series of meetings with the Wyndham homeowners and the Wyndham Homeowners Association, and ultimately reached an agreement between the developer and the Wyndham Homeowners Association (HOA) to address a list of nine supplemental items of concern.  These nine items have been made into a permanent agreement and will be put on record and enforced.  Mr. Lasley said the applicant continued to address issues that arose during the Comprehensive Planning Committee meetings, and submitted a revised site plan on November 25, 2008.  Stormwater discharge now goes to the furthest southeast point of the school property.  They redesigned the stormwater impoundment to include 2- and 10-year storm pre-development rates of runoff, and submitted to Mr. Brown revised calculations designed to treat the retention pond to a 25-year storm pre-development rate.  They also agreed to construct the pond and have stormwater measures in place prior to commencing disturbance of the site.  The applicant met with Mr. Brown last week to discuss the first (non-variance) plan.  Mr. Brown concluded that plan was feasible from a Code compliance standpoint but was not practical, and that the second (variance) plan was a better design that provided better protection for adjacent properties and the watershed.  The applicant has engaged a licensed stormwater protector, Jake Taylor, who will monitor the site weekly during construction and after every half-inch rain event.  Mr. Lasley noted there is an increased cost of approximately $220,000 to the applicant to develop the first plan, due to the increased excavation, additional fill, and the retaining wall.  He said this is clearly a hardship when the current tax value of the property is only $453,910, and provided a copy of the tax records to substantiate the value.  Mr. Lasley listed the merits of the second (variance) plan:   it addresses the safety concerns of developing a school site; it is economical; it respects the natural topography of the property; it reduces the impact to the Wyndham neighborhood by moving the building, parking and drives closer to Six Forks Road; it preserves more existing trees adjacent to more homes; its approval will commence the agreement between the Wyndham HOA and the developer addressing the nine items of concern raised by the HOA; it will address safe traffic circulation; and it will provide superior stormwater protection for the neighbors and the Falls Watershed during and after construction.
(Clerk's Note:  For clarification purposes, Raleigh City Code sections were included in Mr. Lasley's statement above.)
Dr. Charles Watson, Administrator of Quest Academy (no address provided) – Dr. Watson asked for the Committee's help to provide a resource for children to get a good education and be able to support the community and be good citizens.  He retired after working with regular public schools for 31 years, but after retirement, agreed to work with Quest Academy.  He has been with Quest for nine years.  He mentioned to the Academy's Board a few years ago that the school was becoming too small and needed to increase classroom size and lab size.  He said the school has no intention of increasing its student population.  They want to make sure they are going into a location they can afford, and that the location will be safe for the children.  His primary concern is the safety and health of the children; instruction is secondary to that.  It was his request to change from the first (non-variance) plan to the revised second (variance) plan.  A charter school has to meet all public school standards, but does not get the funding that other schools get.  The basic mission of Quest Academy is to provide a sound education for students who have significant outside activities.  The students, kindergarten through 8th grade, are selected through a lottery.  The lottery is a public process, and parents draw the names of the children who will attend.  Classes hold no more than 15 students, the school has two night meetings a year for open houses, there are no athletics at the school, and every teacher is licensed and certified and teaching in his/her area of certification.  Quest Academy is ranked first in the State of North Carolina among 100 charter schools based on performance composite and tests administered throughout the state.  There are over 2300 public schools in North Carolina, and Quest is ranked second only behind the high school college preparatory class at Guilford College.  Dr. Watson stated he is also responsible for the cost of this project.  The first (non-variance) plan puts this project almost out of reach because of the additional cost.  They worked for three or four years to find a site that has sewer and water, and land they could afford.  They can afford to build the plan they are asking the Committee to approve today.  The additional cost of over $200,000 for the initial plan could be the end of the school, and they have no other viable site.  Dr. Watson stated that most important is the safety of the children.  The first (non-variance) plan provides for walls 16 feet in height with a fence on top of that.  That plan has additional obstacles to providing a safe environment.  For example, the playground is at the front of the school, which provides a good raceway for parents, delivery trucks, parents, etc.  It would also place the playground near a retention pond, and he does not want to do that.
Mr. Barron addressed the findings the Committee is required to make for a variance request.  (1) There are unique circumstances applicable to the site such that strict adherence to the provisions of Chapter 9, Part 10 of the Raleigh City Code will result in unnecessary hardship or create practical difficulties.  Mr. Barron said unique circumstances include the linear nature of the property; the topography of the site with a 60-foot drop from Six Forks Road to the easternmost portion of the site; the location of the natural resource buffer in the middle of the site; and other Code provisions such as the 30% maximum impervious surface, 40% minimum reforestation, 15% tree conservation, construction of a wet retention pond, and transitional protective yards.  Practical difficulties include the additional cost of $220,000 for grading and filling.  That cost alone cannot be justification for unnecessary hardship, but the Committee may consider it in its deliberations.  He reiterated the tax value of the property is only $450,000.  The safety of the children is a significant concern.  Mr. Barron cited case law findings for unnecessary hardship and/or practical difficulties.  He noted there are also environmental concerns associated with this property.  (2) The variance is in harmony with the general purpose of this chapter and (3) In granting the variance, water quality has been protected, public safety and welfare has been assured, and substantial justice has been done.  Mr. Barron said these two findings have been supported by prior testimony, including testimony of City staff and the Upper Neuse Riverkeeper.  Finally, he stated that this plan makes sense and is a good plan.
Ms. Baldwin asked Mr. Lasley to elaborate on the developer's plans to hire someone to monitor and inspect the site for stormwater control.  Mr. Lasley replied that Jake Taylor's firm is Pollution Monitoring Services, Inc.  Mr. Taylor is a former reviewer and inspector with Wake County.  He monitors sites throughout the Triangle area regarding sedimentation and pollution compliance with NPDES permits (Clerk's Note:  National Pollutant Discharge Elimination System).  Ms. Baldwin asked if that agreement would be addressed in writing.  Mr. Barron said the Committee could impose that as a condition and the applicant is willing to do so.

Mr. Stephenson said he understood the development cost and safety issues.  He asked what environmental issues impose hardships.  Mr. Barron replied those issues are related to the potential impacts of adjusting the topography of the site and having to re-engineer the site to make water flow uphill.  Mr. Stephenson opined that is more of a practical difficulty than an environmental issue.
Chairman McFarlane called for a break in the proceedings at 10:26 am.  The meeting was reconvened at 10:30 a.m.
Alissa Bierma, Upper Neuse Riverkeeper (no address provided) – Ms. Bierma stated that after the meeting when Lower Neuse Riverkeeper Larry Baldwin spoke, she spoke to the development people and looked at the two plans.  Her preference would be to have no impervious surface on this site.  She said Format A can be done without a variance and meets minimum requirements.  The current plan with the stormwater variance request is precedent-setting but is a better plan.  The applicant has agreed to do stormwater monitoring and post-construction water quality monitoring, and she expects to see copies of those reports.  Ms. Bierma said that purely from a water quality standpoint, the plan with the variance request is a better one if a school is going to be built on this site.

Ben Kuhn, Esq., 127 West Hargett Street, Suite 504, Raleigh, NC  27601-1572 – Mr. Kuhn stated this comes down to a legal question.  The issue at hand is whether there is sufficient evidence of practical difficulty or unnecessary hardship.  He addressed one of the cases cited by Mr. Barron where a variance was required for an existing structure, stating it was not the same as in this case, where there is nothing on the site yet.  He cited another case (Elkins v. City of Greensboro Board of Adjustment) and distributed copies.  In that case, a variance granted by a trial court was reversed by the North Carolina Court of Appeals and remanded to the trial court for further remand to the Greensboro Board of Adjustment.  This Quest Academy request is whether the owner of the property can make use of the property.  Mr. Kuhn also distributed copies of Showcase Realty and Construction Company v. City of Fayetteville Board of Adjustment.  He pointed out there has been no testimony from the owner of this property, Marvin Smith and heirs, regarding whether they could make reasonable use of the property without the variance.  If the Committee does not have that evidence, it does not have discretion under state statute or City Code to grant the variance.  He believes difficulties with the property have already been factored into the purchase price of the property.  Mr. Kuhn disagrees that this is a site plan-driven review process; he believes it is a variance issue.  The restrictions the applicant proposes are inadequate and do not protect the adjacent property owners or give those adjacent owners any power.  He presumes the applicant would also perform water quality planning and protection for the site without a variance being granted.  He said if the applicant cannot meet the requirements of the North Carolina Building Code, this is not the site for them.  Nothing in the evidence suggests the owner cannot make reasonable use of the property.  With regard to finding #2, this request asks for alteration of the topography of the land and drainage way, which is not in harmony with the ordinance.  Mr. Kuhn opined that this variance would set an unfortunate precedence which should not be approved by this Committee.  The only testimony he has heard relates to the difficulty of developing the site, not that it interferes with private ownership of the property.  He stated this case is not about whether the developer can make one plan better than the other, what conditions the developer put together with the HOA, or whether or not the homeowners are satisfied.  It is a legal issue and he requests the variance be denied.

Lisa Fernandez, 125 Grosvenor Drive, Raleigh, NC  27615-2045 – Ms. Fernandez stated that the first time they saw the alternate plan was today.  She said the variance plan also has problems.  Stormwater ponds often break.  A variance increases the value of the subject property immediately.  She said the nine points in the agreement between the HOA and the developer do not prevent problems.  The 16-foot retaining walls and the slope of the land are not an issue.  There will be many people watching this site with either plan, including adjacent neighbors, the Neuse Riverkeeper, and DENR.  Alternate uses for this site are available to the applicant, such as residential homes.  Stormwater drains from the Wyndham subdivision directly onto this site, and that has not been addressed.  This stormwater drains onto wetlands, and the wetlands on the adjacent properties have not been looked at.  With regard to Dr. Watson's comments, she said there is a lot of land available around Raleigh, and noted Quest Academy's student population increased approximately 30% since opening.  Ms. Fernandez stated that being able to afford something is not a practical difficulty and a charter school can be located anywhere.  She talked to Lower Neuse Riverkeeper Larry Baldwin yesterday, but they did not get to speak about the possible snowball effect of this variance.  Ms. Fernandez said there are neighbors willing to purchase this site and put nothing on it.  She read aloud the following petition and presented the written petition to the Deputy Clerk:

The Falls Lake Watershed needs protection.  The buffer/restriction/rules were put in place to protect the water supply and the Neuse River basin.

A developer in North Raleigh is requesting the City Council to grant a significant exception to established law codified in the City Code that prohibits impacts to sensitive water and natural resource buffer areas.  The property in question in this case is located within a sensitive protected watershed buffer area.

The Code sections in question, Chapter 9 of Part 10, were enacted specifically to protect property owners and the critical natural resources from the potential adverse effects of development.  In order for the ordinance to be overturned, the landowner must suffer significant hardship so that the land is not useable.  This is not the case with the above-mentioned property.

The potential precedential value of the requested variance being granted within a protected watershed area is very troubling and should be avoided if at all possible, and in this case, such a precedent can clearly be avoided.

The City of Raleigh, through the City Council, must uphold the terms of its own ordinance.  Therefore, since the developer cannot satisfy the terms of the ordinance in connection with their proposed plan, then we hereby request that the City Council deny the requested permit, or approval, or variance that is being sought.

The petition was signed by 147 Raleigh residents and 45 non-residents.  Ms. Fernandez stated this would be the first variance of a watercourse buffer in this watershed.  If the applicant receives the variance without just cause, it will set a precedent and other developers will start requesting variances as well.  Granting the variance could be disastrous to the watershed.  She asked the Committee members to vote to deny this variance.
Linda Floyd, 121 Grosvenor Drive, Raleigh, NC  27615-2045 – Ms. Floyd's property adjoins the property in question.  She stated that granting of a variance will set a dangerous precedent.  Strict compliance with the regulations provides the property owner no reasonable hardship as other things can be built there, such as residential homes, which would be more practical.  Finding #3 has not been proven and cannot be proven until construction is completed.  The highest and best use of land is not a constitutional right.  A law book she found stated very clearly that the main purpose of allowing variances is to prevent land from being rendered useless unless there is unnecessary hardship.  Ms. Floyd stated there is no hardship in this case, and pointed out that Mr. Lasley conceded they were under a time constraint and a variance is not needed.  He proved by his own admission that the land is not useless if the variance is not granted.  She declared this is a self-created hardship.  They want to build a school, but other things could be built there.  Ms. Floyd requested that the Committee deny the variance request.
Mr. Barron responded to the legal point Mr. Kuhn raised in Elkins v. City of Greensboro.  He said the Raleigh City Code states in Finding #1 that "There are unique circumstances applicable to the site such that strict adherence to the provisions of the chapter will result in unnecessary hardship or create practical difficulties."  The ordinance in the City of Greensboro case states the same thing, but also states that "the Board may reach this conclusion if it finds that if the applicant complies with the provisions of this ordinance, he can make no reasonable use of his property."  The City of Greensboro determined that in their opinion, an unnecessary hardship or practical difficulty was going to result, and they codified this.  There is nothing in Raleigh City Code stating the same.  He said the Committee must make a finding as to the impact of the ordinance on the landowner's ability to make reasonable use of the property, not that there is no reasonable use of this property.

Chairman McFarlane asked Deputy City Attorney Ira Botvinick to clarify how the variance applies to Quest Academy as opposed to the landowner.  Mr. Botvinick replied there is nothing in the record to indicate what type of interest the school has in the property right now, i.e., whether is is a tenant, an option holder, or has made an offer to purchase.  He cannot answer that question because he does not know the relationship between the parties.  He stated the Committee should get an answer to that for the record.

Robert Jackson, 2108 Nipper Road, Raleigh, NC  27614-9154 – Mr. Jackson stated that Marvin and Lois Smith, and Wayne and Cynthia Smith, own the site.  He is under contract to purchase the site from them, and they asked him to represent their interests.  They have also contacted Councilman James West with their concerns.  The family has owned this property for over 100 years.  Their great-grandfather inherited it as a slave, and there is a slave cemetery in the common area of Wyndham where their ancestors are buried.  These are the last two residential homes in this area of Six Forks Road.  The Smith family has never had a public venue for the taking of their property in previous instances, such as when Six Forks Road was widened.  They are asking for reasonable use of their property.  The buffer splits their narrow property in half.  Mrs. Smith will continue to live in her nonconforming home on the property even after Mr. Jackson buys it.  He believes they have met the legal test.  The property is composed of two separate tracts of 3.4 acres and .96 acre, for a total of 4.3 or 4.4 acres.
Mr. Botvinick stated that given this information, it seems the school has sufficient ownership interest to be considered an owner, so court cases where the property right of the owner is concerned is met here.  The owner wishes to make this use of the property.  In every case cited, it is a request of the applicant that gave rise to the court case.  The heart and soul of this case depends on the findings the Committee makes as to whether the request is unreasonable so as to constitute interference with the basic rights of the property owner.  He believes it would be helpful to the Council as a whole to have a one-page summary stating what will happen to the property without the variance versus with the variance.  Factors to consider include the stacking time to enter the school site in the morning – the alternative plan had three lanes which means shorter queuing time; entrance from Six Forks Road – Six Forks Road is an important street to consider; the distance from the pond to the school; the estimated amount of excavation and fill; the percentage of the site that will be undisturbed; whether there are retaining walls under both proposals; and what the construction costs are under both proposals.
Chairman McFarlane asked if the variance would apply to the land or to Quest Academy.  Mr. Botvinick replied the Committee could not grant the variance just to Quest Academy as the owner.  If someone else bought the school, the variance would apply.  However, the variance could only be used with this plan, so if someone wanted to buy the school and tear it down, the variance would not apply.  The Committee could make that clear in conditions placed on the issuance of the variance.
Chairman McFarlane asked what would happen if the sale of the property does not go through, but the variance is granted.  Mr. Botvinick said the Committee could place a specific time period on the variance and make it invalid after certain period of time, such as six months.

Chairman McFarlane asked Mr. Lasley to respond to the factors for consideration listed by Mr. Botvinick.  Mr. Lasley replied a traffic study was submitted to the Transportation Division of the City's Public Works Department based on the proposed (variance) plan, not the alternative (non-variance) plan.  The applicant was found to be in compliance with the three-lane proposal.  If there is no left turn lane, it will stop egress out of the site until left or right turn movement is made.  They studied morning and afternoon traffic.  It was determined that a stacking lane 1500 feet in length would prevent traffic from being backed up onto Six Forks Road, and that length was accomplished in either plan.  Chairman McFarlane asked if two lanes would be an issue with emergency vehicles from a traffic planning standpoint, and Planning Director Mitchell Silver assured her the Planning Department would defer to the City's Transportation Division to ensure stacking and emergency vehicle situations are dealt with.  While the City's desire is for interconnectivity, Planning staff does not advocate it for this case.  Mr. Lamb added that Transportation staff has not seen this site plan yet.
Mr. Lasley continued addressing the factors for consideration.  With the proposed variance plan, the pond is about 160 feet from the school.  Under the alternative plan, it is about 80 feet from the school.  With regard to fill, the proposed variance plan would require approximately 5,825 cubic yards and would require importing approximately 968 additional cubic yards of a different type of fill material.  The alternative plan would require 9,965 cubic yards of cut to fill, and importing of 10,288 cubic yards of additional fill.  There is not a lot of difference between the two plans with regard to undisturbed area.  Approximately 4,000 more square feet would be disturbed on the non-variance plan.  There are no retaining walls proposed for the variance plan.  From a construction standpoint, the amount of pavement surface is about the same.  This is approximately a $1.3 million project.  It would cost approximately $220,000 more to construct the non-variance plan.

(Clerk's Note:  The following chart of Mr. Lasley's responses is provided to allow ease of comparison between the variance plan and the non-variance plan:
Item






Variance Plan

Non-Variance Plan
Cost of sitework and building



$1,300,000

$1,520,000
Earthwork


Cut to fill




5,825 cubic yards
  9,965 cubic yards

Import fill




   968 cubic yards
10,288 cubic yards
Disturbed area





      -----

+4,000 square feet
Distance from school to stormwater pond

   160 feet

       80 feet)
Ms. Floyd asked Mr. Brown to indicate how many stormwater variances have been granted in water source watersheds to date, where they are, and what the failure/success rate is.  Mr. Brown replied that since 2002, the City approved one variance for a single family residential lot off Kings Arms Way.  To his knowledge, there have been no problems as a result of that variance being granted.
Ms. Baldwin asked Mr. Botvinick for legal guidance, now that answers had been given to his questions.  Mr. Botvinick said this is an application of applying facts to circumstances.  The Committee's goal is to articulate what its reasons are as related to the three findings requirements.  A court would look at the Committee members' basis for judgment based on the information that was available to them, i.e., what made them decide there was interference with the property owner's right to develop the property.  If the Committee grants the variance, the burden is on the applicant to keep the variance.  This case is a little different than some of the other court cases that were cited earlier.  Everyone agrees that under either plan there will be no buffer, so that preservation of the buffer is a non-factor.  However, he thinks that would enter into a court's decision process.  "Applied application" means the case in front of the Committee, not a per se case of all potential cases.

Ms. Baldwin commented that a number of people have said the variance plan provides better water quality protection.  She asked if that would be part of the Committee's consideration.  Mr. Botvinick said yes, it fits into the City Code requirement, and better fits findings #2 and #3, not finding #1.  Finding #1 concerns the topography of the site, the nature of the hardship, etc.  The burden is on applicant to meet all three findings.

Mr. Stephenson made a motion to approve the variance request, stating it is justified because the existing natural resource buffer presents practical difficulties and unnecessary hardships with respect to the owner's intent for reasonable use of the property and with regard to overall accommodation of the site, including transportation, access to Six Forks Road, drainage, and common sense organization of the project to accommodate environmental conditions to minimize site complications, including additional grading, filling, land disturbance, extensive retaining walls, concerns with excessive stacking and vehicular congestion, emergency access which will be dealt with at the site plan approval stage, and safety issues related to grading.

Ms. Baldwin seconded the motion.
The Committee members continued to discuss their concerns and concerns that had been raised by the neighbors, and crafted conditions to be placed upon approval of the variance request.

Mr. Stephenson restated his motion above and added the following conditions:  the applicant will install on-site a 25-year stormwater control device to control stormwater during construction; the applicant will install on-site a 25-year stormwater wet pond that will control post-construction stormwater runoff for the entire 10 acre+ drainage basin, and will maintain it as a 25-year device after construction with minimal land disturbance; the time limit for the variance is 12 months; the nine  points of the joint agreement between the Wyndham HOA and Ocean Development Group are made conditions of approval of the variance; the applicant, immediately following the approval of the variance, will create a baseline of sata for determining pre-construction water quality; there will be weekly inspections of water quality during construction and after every half-inch rain event, and for six months following issuance of the certificate of occupancy; and there will be annual reports thereafter about the stormwater device which will include water quality.  (Clerk's Note:  The nine points in the joint agreement between the Wyndham HOA and Ocean Development Group are:
Stormwater Variance Concerns

1.
We will record a restrictive covenant in the deed to prevent the landowner and/or Quest Academy from reaching an agreement with the adjoining property owners to use the stormwater retention pond in a manner which would allow additional development on the adjoining properties (Childtime Daycare property).

2.
We will install the stormwater control pond and any associated construction-related erosion and sedimentation controls at the beginning of the project.

3.
We will implement environmentally safe controls to limit mosquito breeding in the stormwater retention pond.

4.
We will install sufficient barriers (for both safety and esthetic reasons) around the stormwater retention pond. For example, a wrought-iron type fence instead of a chain link fence.

WHOA Concerns Unrelated to Stormwater

1.
We will limit the Quest building to a single story structure and agree that no additional structures (such as trailers) will be allowed on the property.

2.
We will request that all parents of the school find alternate means of accessing Six Forks Road heading south or Lead Mine Road heading west such as making a U-turn at the signal at Six Forks Road and I-540.

3.
A 20' Type C transitional protective yard will be planted along the common property line of the Wyndham residents which will include shrubs and trees that will help mitigate any impacts from light pollution from the school, enhance views of the property from adjacent residences, and restrict foot traffic from school property to neighborhood property.

4.
We will agree that a barrier be installed at the entrance to the school driveway to prevent unauthorized access to the property after hours and on weekends/school holidays.

5.
We will ensure that controls are put in place to prohibit the dumpsters from being emptied between the hours of 9:00 p.m. and 8:00 a.m.  The barrier addressed in item 4 may be sufficient to address this concern.)
Ms. Baldwin seconded the amended motion and approval was unanimous, 3-0.
Chairman McFarlane called for a break in the proceedings at 12:05 p.m.  The meeting was reconvened at 12:09 p.m.
Item #07-43 – Saunders North Area Redevelopment Plan – Proposed Amendments
This item was initiated by a Request and Petition of Citizens.  The applicant is Richard Johnson, representing CitySpace Investment Group, et al.  The petitioner is requesting actions relative to the Saunders North Small Area Plan and amending the City of Raleigh Comprehensive Plan relating to South Saunders Street between West Cabarrus Street and West Lenoir Street.

The Comprehensive Plan for this area was modified in October 2004 with the adoption of the Downtown West Gateway Small Area Plan (SAP).  This plan provided specific guidance with regards to the changes in the roadway pattern for this area, including the proposed future connection between South Saunders Street and Glenwood Avenue.  This connection was downgraded from a proposed major thoroughfare to a proposed collector street, and language in the Downtown West Gateway SAP discussed preservation of this connection in the context of the pending Multimodal Center planning, which is currently underway.

The applicant has requested an immediate amendment to the Comprehensive Plan to remove this connection from the plan due to impacts to his planned development in this area (Rosengarten Terrace, MP-3-08).  Staff has recommended that since the City's new draft Comprehensive Plan has been presented to the public for consideration, the applicant should address his concerns through the public input portion of the adoption process, which is anticipated to be complete by July 2009.

Background reports were included in the agenda packet.
Planning Director Mitchell Silver explained the Committee will need to determine whether or not to consider an amendment to the Comprehensive Plan while the entire Comprehensive Plan is under review and if so, how such amendment would affect other things that are underway.  The City is committed to updating its plans every five years because circumstances change.  In the current Comprehensive Plan draft, staff recommends that the West Gateway SAP be integrated into the downtown element of the Comprehensive Plan.  He said Transportation Services Manager Eric Lamb would address transportation aspects of this topic.
Mr. Lamb expounded on his memorandum in the agenda packet, which explains how the City got to this point relative to the transportation system.  The memorandum reads as follows:

This memorandum is in response to the Petition of Citizens by Mr. Richard Johnson requesting an amendment to the Comprehensive Plan to remove the proposed South Saunders Street Extension and related street improvements north of Lenoir Street.  Mr. Johnson is the developer of the proposed Rosengarten Terrace development (MP-3-08).  This plan has generated conflicts with the existing Comprehensive Plan recommendations that call for South Saunders Street to be widened to collector street standards and extended to potentially connect to Glenwood Avenue at Morgan Street.  The City's standards would require widening the existing one-way portion of South Saunders Street between West Cabarrus Street and West Lenoir Street to a 41-foot back-to-back curb and gutter section on 60 feet of right-of-way, which allows for two travel lanes and on-street parking on both sides of the street.

This connection was addressed in detail in the Downtown West Gateway Small Area Plan, which was adopted by the City Council in 2004.  The extension of South Saunders Street to Glenwood Avenue was originally included in the City's Comprehensive Plan and NCDOT's adopted Thoroughfare Plan as a major thoroughfare connection.  The adoption of the SAP downgraded this proposed connection from a major thoroughfare to a collector street connection.  This change was made to provide a "placeholder" for a potential street connection accessing the future Multimodal Center in the Boylan Wye. While a direct connection between South Saunders and Glenwood has major cost and feasibility issues, the idea of street connections to West Street or directly into a parking deck for the Multimodal Center were potential options.  The City’s consultants, HDR, are still developing the plans for the facility and are in the process of evaluating potential connectivity options in this area.

The language regarding this corridor preservation is explicitly clear in the Downtown West Gateway SAP text, a copy of which is included in this report.  Please reference Sections Ill.C.4, page 11-31.5 and VI.B.7-8, page 11-31.12, which specifically preserve the option of a connection to the Multimodal Center.  The maps and figures that accompanied the SAP did not specifically show the South Saunders Street Extension, but illustrated a potential connection between the two segments of West Street.  The SAP text recommended additional study of this potential connection as well; however, it did not recommend a priority of one connection over the other as both options entail a major elevated structural crossing over the NCRR Corridor.  HDR is including the West-West connection as part of their connectivity evaluation.

Mr. Johnson has stated that any widening or extension of South Saunders Street is contrary to the Saunders North Area Redevelopment Plan, which was developed parallel to the Downtown West Gateway SAP.  Relative to the block of South Saunders Street where Mr. Johnson is attempting to redevelop, the plan discusses preservation and renovation of the existing housing and retaining the narrow one-way design of the street (see pages 12-13).  While the plan specifically discusses rehabilitation and preservation of the existing homes on this street, it also reiterates the concept of downgrading the South Saunders Street extension and retaining it in the Comprehensive Plan.  Staff's interpretation of the two plans has been that if the existing historic housing is preserved, the street section could not be modified, but that if wholesale redevelopment of the area occurred, the full street width would be accommodated with any new development.

Given the status of the new draft Comprehensive Plan for the City, staff does not recommend allowing an independent amendment to the Comprehensive Plan to proceed at this time.  The Plan has been released for public comment and is anticipated to be adopted by July 2009.  However, if the Council agrees to allow Mr. Johnson to proceed, he should be directed to submit an application for a Comprehensive Plan amendment to the Planning Department and pay the requisite application fees for this type of request. Staff would then prepare an agenda item for Council to consider a public hearing on the subject.

Mr. Stephenson asked what the alternative connectivity would be if the houses were preserved.  Mr. Lamb replied another option that was being examined was the West Street to West Street connection, but it might have trade-offs.  For example, if it cuts off Cabarrus Street, that may not be the most desirable link.  No decisions have been made to date as to what is right for the Multimodal Center.  Discussion took place regarding alternative connectivity.
Planning Manager Christine Darges addressed the rezoning case (Z-28-08), noting it is a unique situation.  Staff does not encourage tying development plans to rezoning amendments.  She reviewed her memorandum in the agenda packet, which reads as follows:
On March 3, 2008 a rezoning application for 1.34 acres, bisected by South Saunders Street, from R-20 to Planned Development District (PDD) was submitted to the City Planning Department for a number of parcels known as Rosengarten Terrace.  Staff comments were sent to the applicant on April 21, 2008; however, the applicant has not resubmitted a response to comments with revisions, and the case remains without a scheduled public hearing date.

The applicant has recently requested through the citizen's petition process that the portion of South Saunders Street adjacent to the proposal remain as it exists today, a one-way 18' pavement width on a 30' right-of-way.  This portion of South Saunders Street is currently designated in the Comprehensive Plan as a collector street to be constructed as a 41' back-to-back curb and gutter section on a 60' right-of-way.  This is in keeping with staff's comments and the proposal of the PDD master plan to recombine all existing lots and demolish all existing detached residential structures for construction of 41 new attached townhouse units in 4 buildings.  The request for the widening of South Saunders Street is directly related to the development plan proposing demolition of existing structures versus the preservation of existing structures.

As noted in the Saunders North Redevelopment Plan, Comprehensive Plan Item 4. Old South Saunders Street North:

"This one-block stretch of South Saunders Street from West Cabarrus Street to West Lenoir Street has been described as one of Raleigh's most unique older streets.  With its narrow, winding character and detached houses close to the roadway, it is reminiscent of urban streets in much older, more unstructured cities.  This plan recommends that this character be retained to the maximum extent feasible, with existing houses rehabilitated where practical and new infill housing built to closely fit with the existing character of the areas. New construction within the area may be necessary only if houses cannot be rehabilitated and must be very sensitively designed to retain the unique qualities of this urban streetscape."
At this time, the applicant has not provided evidence to staff that an attempt to preserve the existing structures has been pursued.  In addition, staff has not received a request from the applicant to modify the PDD development scenario for 41 townhouse units to a plan that would preserve existing structures or that would redevelop the block with new detached single-family housing.  If either of these requests is proposed, alternative setbacks for new structures may be considered with the rezoning case to allow the existing character to be "rebuilt."  In addition, an alternative street cross-section for this portion of South Saunders Street could be considered as part of the rezoning process.  If the proposal remains as a plan to demolish all existing structures and build townhouses, staff would maintain the requirement for the widening of South Saunders Street to a 41' back-to-back on a 60' right-of-way. 

Mr. Silver stated the plan on file with the Planning Department contemplates demolition of all existing structures and erect townhomes.  Planning staff does not have an official submission, but understands the applicant's intent now is to rehabilitate the existing homes.

Richard Johnson (no address provided) – Mr. Johnson is the applicant and confirmed that they have abandoned their original intention of building townhouses.  At the advice of Dhanya Sandeep of the Planning Department, they did not formally retract the plan and will not do so until the City Council makes a decision.  He read his prepared statement into the record as follows:
First, I would like to thank the Committee for agreeing to hear our case so quickly.  We are aware that the timing of our application corresponds with a very challenging time in the Planning Department and would also like to thank Mr. Silver and Mr. Lamb for taking the time to review our petition.  Unfortunately, time is of the essence for us, which is why we are asking you to act now rather then waiting for new plans that are still in development to be studied, modified, and approved.

Our Petition is asking the City Council to implement specific recommendations they approved in the 2004 Downtown Western Gateway Plan and Saunders North Area Plan. Our proposed project absolutely depends on these recommendations, but the failure to implement them would adversely affect all the properties lining Old South Saunders Street and those in the adjacent areas.  Therefore, our request is not specific to our project, but is for the whole community and carries their support.

The citizens, local architects, and Planning Department staff that comprised the more than 40 members of the Western Gateway Task force named the area we are discussing today, Old South Saunders Street, and called it "one of the most unique streets in all of Raleigh." The Task Force considered the area so important that they created a special plan to ensure it was preserved.

The existing plans were drafted with the help of locally renowned architects, with intensive community involvement, and were adopted by the City Council.  They are very clear on the subject.

The Western Gateway Plan States that:

•
the old thoroughfare plan should be deleted. This is in bold typeface.
•
such a thoroughfare would damage and destabilize the surrounding areas.

•
the traffic from the MTC should be directed East and North, away from this area.
•
the MTC should use creative solutions to limit negative impacts on existing neighborhoods.
•
a West to Cabarrus connection is key.
The Saunders Street North Plan states that:
•
it should be used as a "blue print for the community and local property owners to use in crafting strategies for area redevelopment" (this is exactly what we have done).
•
"the existing character and setbacks within this area should be carefully preserved."

•
adjacent areas should be encouraged to emulate Old South Saunders Street's narrow streets and unique character
•
the thoroughfare should be removed from the Comp plan.
•
Failure to do so "would significantly hamper or destroy the chances of redeveloping the Downtown West blighted area."

The MTC goals state that:
•
it should try to create a "sense of place," which it defines as "the extent to which a person can recognize or recall a place as being distinct from other places" and that the place possesses a "character of its own."  This is precisely what we already have in Old South Saunders Street.
•
it should "ensure that unwanted vehicular traffic is not created in the adjacent single family home neighborhoods."
All the current plans for this area call for the preservation of Old South Saunders Street and the deletion of all thoroughfare traffic through it.  All the current plans state that the neighborhood will be destroyed and redevelopment hampered if this is not done.  These facts have not changed and there is no compromise position that allows a thoroughfare to be driven through a tiny neighborhood with tiny lots and have that neighborhood survive.

The technical and practical questions have been studied and answered.  The question before us is simply "will we act now to preserve this unique part of Raleigh, allowing its development according to the currently adopted recommendations, or do we disregard all those recommendations and effectively remove this neighborhood from the City"?
It's not too late to save this landmark street, but we are under intense financial pressure to start work now.  We have been working with the community for two years to develop a feasible plan based on the "blue print" the Saunders North Area Plan provided.  A delay will cause options to expire, notes to be called, and the area to lapse into further decline. The only avenue remaining for us would be to sell the lots to the city to allow the thoroughfare to be built where the neighborhood once was.  We think this would be a great disservice to the community and an unnecessary cost to the City.

Engineers are getting smarter about these things.  In the past, the Army Corps of Engineers straightened hundreds of rivers to encourage the rapid movement of water and to try and prevent flooding, only to end up putting the curves back after they found it killed the lakes and made flooding worse.  So, too, have city planners realized that high design speed thoroughfares can destroy downtowns and turn them into things people look at while driving past, rather then places to live.  This is our opportunity to prevent such a devastating engineering mistake and preserve the very thing all these plans are trying to achieve, dynamic downtown communities that continue to grow and evolve on their own accord.

Knowing that the easiest thing for you to do would be to wait and see how the new Comp Plan and MTC plans evolve over the next year, we respectfully ask the Committee to recommend the approval of our petition today, or to propose other actions that would preserve the existing character and width of Old South Saunders Street, and allow our community supported project to proceed as fast as possible.

(Clerk's Note:  "MTC" is Multimodal Transit Center.)

Mr. Stephenson noted that all the houses proposed in Mr. Johnson's handout are two stories, which is not in character with the neighborhood.  He quoted the paragraph in Ms. Darges' memorandum that was taken from the Saunders North Redevelopment Plan, Comprehensive Plan Item 4. Old South Saunders Street North, and asked if the existing houses could be rehabilitated.  Mr. Johnson replied they can renovate something based on the foundation, if practicable.  He believes all the existing houses involved in his project have been condemned or are in the process of being condemned.  All repairs to those houses exceed the 50% tax value of the houses.  He tried a rehabilitation project once before in 1998, in which he renovated rooming houses to single family houses.  Within a few years, they were destroyed.  Mr. Stephenson asked him what would be different this time.  Mr. Johnson said the earlier project was done piecemeal.  All the other houses on that street were rooming houses, and he found out later that the owners of his rehabilitated buildings ended up renting rooms in those buildings and they were destroyed.

Ms. Baldwin asked when the results from the Multimodal Center study would be ready.  Mr. Silver replied there will be a meeting with staff before the holidays, and he expects to have the results of the study by early 2009.  Ms. Baldwin asked how this request would impact that study, and Mr. Silver replied it would handcuff a huge option.  This request should be looked at in totality, not isolation, with regard to the Comprehensive Plan.  Staff recommends not approving Comprehensive Plan amendment.

Ms. Baldwin told Mr. Johnson this sounds like case of bad timing, and inquired about his urgency for the amendment.  Mr. Johnson explained he and his partner have spent over $1 million acquiring this property.  They are currently being fined by the City for not demolishing houses they cannot rebuild, and have been forced to vacate all these properties.  If they demolish the houses, they must comply with the existing Glenwood Thoroughfare Plan and the houses could not be rebuilt.  They bet everything they had on the blueprint the Saunders Street Plan put forth.  The Saunders Street Plan has been in place and approved since 2004; it was just was never executed.  Mr. Johnson stated if the Comprehensive Plan amendment is not approved, he and his partner will go bankrupt waiting for a decision to be made, and the area will deteriorate.
Discussion continued about the timing of the request and the Comprehensive Plan update.  Mr. Johnson stressed they are asking the City Council to implement its recommendations from 2004 that were never completed.  Those recommendations have already been approved by Council.  Mr. Silver explained how the Planning Commission and/or City Council bases consistency on the existing plan, not a draft plan, when reviewing rezoning cases. 
Ms. Darges pointed out there is an existing nonconformity on the ground.  If the houses are demolished and new construction proposed on this block, it constitutes a site plan, which would require widening of South Saunders Street.  Additionally, the applicant would need a setback variance from the Board of Adjustment.  Mr. Silver added that clearly the property would be developable, but the houses would have to be shaped in certain way.  The shape may not be the most desirable, but the property is still developable.
Jonathan Taylor, 618 North Boylan Avenue, Raleigh, NC  27603-1439 – Mr. Taylor stated he is Richard Johnson's partner.  He is mindful of the future of the City and understands the importance of the Multimodal Center, the connectors, and the ability to get in and out of the Center.  Mr. Taylor explained that they cannot renovate the existing houses, and asked if the Committee would prefer them to wait six to nine months for the new Comprehensive Plan.  They have three builders ready to start on the project and can make meaningful changes to this neighborhood.  They are asking that consideration be given to the plan that has been proposed and the fact that they moved ahead with their project based on that plan.
Mr. Johnson reiterated they are not asking the Committee to approve their plan today; they are asking the Committee to approve the City's 2004 plan so their project or a similar project can move forward.  He asked if anyone had any idea what they should do for the next 10 months while a decision is being made, if they are unable to get the City to follow through with the 2004 plan.  Mr. Johnson stated the South Saunders Street Plan and the Comprehensive Plan are contradictory.

Mr. Lamb stated the City did follow through on the recommendations of the Downtown West Gateway Small Area Plan, and listed the recommendations that were followed through.  He said one of the tools in the PDD is to look at alternate cross-sections of streets.  The 60-foot right-of-way standard is standard for a collector street, but the City has varied that standard when the context allowed for it.  He cited an example in North Raleigh where the 60-foot standard was varied.  Mr. Lamb suggested alleyways would be a viable option in this case.  Another idea is to shift the alignment of Old South Saunders Street to one side or the other to keep more of the main property whole and not take so much land for the right-of-way.  Mr. Silver added that is why staff advised the applicants not to withdraw their plan and to keep their options open.

Ms. Darges stated staff does not know to what extent the additional street widening would take land away from these single family lots.  Mr. Lamb explained if the applicants were to demolish and rebuild the individual buildings one at a time, the right-of-way reservation based on the current standard would take effect, but the street widening would not take effect with the construction of only a single house.
Ms. Baldwin moved to deny proceeding with the independent amendment to the Comprehensive Plan.  She would like staff to work with the developer to see if there are solutions and report back to the full Council in January.  Mr. Stephenson seconded the motion, which carried by unanimous vote of 3-0.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 1:13 p.m.

Leslie H. Eldredge

Deputy City Clerk
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