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The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, June 24, 2009, at 9:00 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Planner Doug Hill
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Chairman McFarlane called the meeting to order at 9:07 a.m.
Item #07-51 – Z-12-09 – Marcom Street and Kelford Street Conditional Use
Planner Doug Hill presented this item, highlighting the following information that was included in the agenda packets:

This is a request to rezone 1.31 acres located between Marcom Street and Kelford Street from Residential-10 (R-10) to Residential-15 Conditional Use District (R-15 CUD).  Zoning conditions associated with this request limit uses to single family detached dwellings and townhomes; limit building height to a maximum of 30 feet; address roof pitch, architecture, building materials, tree conservation, parking location, driveway location, and cross-access; provide for an additional 10% on-site parking and require stormwater detention for a 50-year storm event.

The Planning Commission recommended approval of the request (11-1 vote).  The Commission determined that the request is consistent with the land use recommendation of the Comprehensive Plan.  The subject property is located within the Gorman-Burt Neighborhood Plan.  The Neighborhood Plan specifies (Policy 3) that:


"Densities higher than Residential-10 should be focused within three hundred [300] feet of the rights-of-way of Gorman Street, the section of Marcom Street east of Gorman Street, Varsity Drive and within two hundred [200] feet of the Crest Road right-of-way…to promote the improvement of existing properties, make better use of transit possibilities, and provide a transition to those areas of the neighborhood which have more value as owner occupied housing."


The site is between 425 and 660 feet from the Gorman Street right-of-way.  Its current zoning corresponds directly with the provisions of the Neighborhood Plan, which places the site within an "area of 10 dwelling units or less."  However, the Neighborhood Plan also states that:


"Future rezoning to higher density residential in the Gorman-Burt Neighborhood should include the application of development guidelines…other areas of the Gorman-Burt Neighborhood may also be appropriate for higher density housing using these guidelines, which may be used in conditional use zoning cases for higher densities…"


The conditions proposed for the rezoning incorporate the higher-density development guidelines listed in the Neighborhood Plan.

The Comprehensive Planning Committee reviewed this request on April 29, 2009.  Upon the advice of the Deputy City Attorney, the Committee recommended holding a second public hearing on this case due to the technical revisions of the zoning conditions.  The second public hearing was held on June 5, 2009.
Mr. Hill noted the site is comprised of five parcels that are heavily wooded.  No outstanding issues have been identified with this case.  Amended conditions were distributed at the beginning of this meeting, and Mr. Hill noted that Condition 11a and Condition 13 had been modified.  The West CAC met last night to discuss this case, and representatives from the CAC were present today.  Two Valid Statutory Protest Petitions (VSPPs) were filed in this case and a representative from one of the protest petitioners was present today.

Mr. Stephenson raised the issue of consistency with the Comprehensive Plan.  Policy 3 in the Gorman-Burt Neighborhood Plan states that densities higher than R-10 should be focused within 300 feet of the rights-of-way of Gorman Street, the section of Marcom Street east of Gorman Street, Varsity Drive and within 200 feet of the Crest Road right-of-way.  He asked if this request falls within those dimensional requirements.
MS. BALDWIN ARRIVES AT THE MEETING AT 9:11 A.M.

Mr. Hill said the point in question is whether or not the higher density guidelines hold sway with CUD applications.  That is the view of staff and the Planning Commission.  Mr. Stephenson asked if Mr. Hill's reading of the intent of the Small Area Plan is that the statement about potential higher density residential would apply outside the hatched area on the map.  Mr. Hill replied provided the guidelines are observed and met.  In this case, the conditions put forth exceed the minimum guidelines.  Mr. Hill confirmed for Mr. Stephenson that staff's interpretation is that the conditions are consistent with the guidelines that densities higher than R-10 should be focused within 300 feet and other areas of the Gorman-Burt neighborhood as appropriate.
Mr. Stephenson noted that the unsigned conditions handed out this morning appear to tighten the language pursuant to discussions with the neighbors.  He asked the Deputy City Attorney if the Committee could recommend approval of unsigned conditions with the understanding that they will be signed and filed before they are presented to the full City Council.  Mr. Botvinick replied that the applicants have a 15-day window to add new conditions before going to Council.  Another requirement is that the conditions must be signed three to four working days before the Council meeting.  In this case, the conditions must be signed by Thursday before they are put in the agenda packet.  Mr. Botvinick advised it would be better to have the conditions signed after the neighbors, Council and staff have provided their comments and agree with the conditions.  Mr. Stephenson asked if the Committee members could recommend that the City Council approve the rezoning request based on the conditions they saw today, and Mr. Botvinick said they could not.  Mr. Hill pointed out there is a holiday between today and the City Council meeting on July 7, so the conditions must be signed by July 2.  Ms. Baldwin asked if the revised conditions were a result of the CAC meeting, and Mr. Hill said the conditions were submitted before the CAC meeting.
Karen Kemerait, Esq., Blanchard, Miller, Lewis & Styers, 1117 Hillsborough Street, Raleigh, NC  27603-1505 – Ms. Kemerait represented the applicants, Cary and Alison Squires, and Cary Squires' parents who live in Florida.  She said not much has changed since the public hearing.  This has been a long process for the Squires, but that long process shows that Cary and Alison Squires are committed to these properties and this neighborhood, and to their vision for this neighborhood.  They are City of Raleigh working people and this is their first venture into developing property.  This is an area that greatly needs redevelopment.  The immediate area is 100% rental properties, and approximately 88% of the general area within a two-mile radius is rental properties.  This is an area where the City should encourage owners to redevelop and build homes or townhomes that lead to home ownership, not additional rental properties.  This project will be good for the properties, the immediate neighborhood and the community, and there are 23 detailed conditions with this request to help ensure this will be a quality townhome development that will revitalize the area.  Her clients hope that other developers will follow suit.  This case was readvertised since the last City Council meeting.  A neighborhood meeting was held on May 27, but no one showed up.  Another public hearing was held, and the Planning Commission met a few weeks ago and the Commission approved the rezoning a second time.  The first CAC vote in March was favorable, but last night's CAC vote was not in favor of the rezoning.  When the first CAC vote was taken, the conditions were basically the same as these.  She believes the difference in the CAC votes can be attributed to different groups of people attending the meetings.  There are no issues about restrictiveness.  The two questions before the City Council are (1) is the rezoning consistent with the Comprehensive Plan and the Gorman-Burt Neighborhood Plan, and (2) is the rezoning good for the neighborhood.  Ms. Kemerait said her response to both questions is yes.  With regard to the consistency issue, questions have already been asked about the specific language in the Gorman-Burt Neighborhood Plan that states higher density can be located outside the shaded area on the Plan map.  The higher density is only one or two lots away from the Squires property.  The Comprehensive Plan states that if they meet the development guidelines of the Gorman-Burt Neighborhood Plan, higher densities west of Gorman Street are appropriate.  The Squires have exceeded the development guidelines.  Additionally, this is a good location for a slightly higher density.  This is an area with a lot of rental homes and higher density nearby.  Directly across Stovall Drive is an apartment complex owned by Ken Lucas, one of the protest petitioners.  It is a 150-unit apartment complex that is zoned R-15 without conditions.  Mr. Sherron, the attorney for Mr. Lucas, argued at the CAC last night that the Squires parcels are not a good location for R-15.  Ms. Kemerait said they strongly disagree with that statement.  This is a good location for the slightly higher density of R-15.  It is close to transit and to the NCSU Centennial Campus where walking, biking and transit are readily available.  It is directly across the street from an existing R-15 property.  It would be a good transition from the existing higher densities east of Gorman to lower densities west of Gorman.  Under the current zoning, the Squires can build 13 townhomes with no conditions and no tree preservation.  They are asking to build 19 units with conditions.  With the slight increase in density, the property becomes economically feasible.  Without an increase in density, Ms. Kemerait is not sure the Squires would have the financial ability to make this a quality townhome project.  The 23 detailed conditions ensure the quality of the townhomes and will hopefully raise the bar for future development.  Ms. Kemerait pointed out that Mr. Sherron had previously stated that the numerous changes in the conditions indicate that this project cannot be trusted to be a quality project.  She strongly disagrees with that statement, and said the detailed conditions show that this will be a quality project.  The reason for the numerous changes in the conditions is that the Squires have tried very hard to work with the neighbors, the CAC and the City of Raleigh.  There are conditions that address stormwater, parking and tree conservation.  The CAC asked for more design guidelines, and more information regarding tree conservation and more enforcement.  The conditions changed progressively to assure the City and the community that this will be a good rezoning and a good redevelopment.  Ms. Kemerait said the newest conditions included changes to Conditions 11a and 13.  She closed by asking for the Committee's support and recommendation for approval because the rezoning is appropriate for this area, and this is the type of project the City should encourage in order to encourage property owners to take risks in rental areas to build quality projects that lead to home ownership.
The two revised conditions read as follows:

11.
The design of the townhouse development will meet the following conditions:

a.
All townhouse buildings that are adjacent to a street shall contain a minimum of two townhouse dwelling units with first story porches on the front exteriors and a minimum of two townhouse dwelling units with first and second story porches on the front exteriors.  The dimensions of those porches shall be a minimum of 5 feet in depth and the full width of the townhouse dwelling unit.  In all other townhouse buildings, there will be at least one townhouse dwelling unit in each townhouse building that contains a first floor porch on the front exterior and there will be at least one townhouse dwelling unit in each townhouse building that contains both first and second story porches on the front exterior.  The dimensions of those porches shall be a minimum of 6 feet wide and 4 feet deep.  There shall be roofs over all of the porches.

13.
The front entrances for all townhouse dwelling units in all perimeter townhouse buildings that are adjacent to a street will face the street.

Chairman McFarlane asked for comments from the CAC.
Mark Vander Borgh, 3321 Bearskin Court, Raleigh, NC  27606-2770 – Mr. Vander Borgh stated he is Chair of the West CAC.  The CAC has seen this proposal four times and voted on it three times.  The first vote was that the CAC would not take a position on the rezoning until the conditions were better worded and stronger.  The second vote was in favor of the rezoning.  The third vote was against the rezoning, by a vote of 11 for and 20 against.

Ms. Baldwin asked what the CAC's objections were.  Mr. Vander Borgh replied the objections pertained to stormwater, parking and the driveway, road size, and that increased density is not appropriate for that area.  Ms. Baldwin asked Mr. Vander Borgh about the attendance at the CAC meetings.  A comment had been made earlier that different groups of people attended each time, and that some people might have been brought in specifically to support the protest petitions.  He replied that it is like an election and who you get to support you.  At the previous vote, the Squires had more supporters.  Last night, the other side had more supporters.
Chairman McFarlane asked if the CAC expressed concern that a 50-year storm event was sufficient.  Mr. Vander Borgh said stormwater was a concern.  Stormwater is hard to explain to people, and they were unsure about the 50-year storm event.
Kemp Sherron, Esq., Wyrick, Robbins, Yates & Ponton, LLP, 4101 Lake Boone Trail – Suite 300, Raleigh, NC  27607-7506 – Mr. Sherron said he represented Ken and Dawn Lucas.  His clients, and Nell Brafford, each filed VSPPs in this case.  With respect to last night's CAC vote, the vote was 20 against and 11 for the rezoning.  The previous vote was 18 for and 14 against the rezoning.  The Squires had more supporters at the previous meeting, but did not have them last night.  His clients did not pack the house last night.  At both votes, most of the votes against the rezoning were from people who regularly attend CAC meetings, and they voted against the rezoning at both meetings.  His clients own property to the west and north of the subject property, and Ms. Brafford, the other protest petitioner, owns property to the north and east of the subject property.  The two protest petitioners own property on three sides of the subject property and as much as they would like to embrace this project, they cannot buy into it or the idea that it is good for the community.  His client owns two lots immediately to the east that are single family residences, and other properties to the east are single family residences.  Most of the properties in the Gorman-Burt neighborhood are single family residences.  The Sylvan Park Apartments property is zoned R-15 and has been developed as an apartment complex since 1972.  His client bought the property in 2001 and it was already zoned R-15.  When the Gorman-Burt neighborhood residents went through the process of creating their neighborhood plan, they decided the high density zoning should be along Gorman Street and specifically excluded the Squires property and Mr. Sherron's client's property next to the Squires property from higher density.  They said those properties were appropriate for R-10 zoning.  Policy 3 of the Neighborhood Plan names the streets where the higher density is appropriate, and states the purpose of focusing the higher density in those areas is to promote improvement of existing properties, make better use of transit possibilities and other things.  It leaves a little bit of "wiggle room" to say there MAY be, not are, other areas in the neighborhood that are appropriate for higher density and if it is appropriate, conditions should be used.  Conditions in and of themselves do not drive higher density, and an applicant does not automatically get higher density because he has added conditions.  The entire neighborhood must be looked at, and transit and other factors considered, when determining whether higher density is appropriate.  This case has been focused irrationally on the conditions, and the applicants are trying to shoehorn in a higher density residential zoning to an area the neighborhood has already decided is not appropriate.  His client and Ms. Brafford own many properties in the area.  They are not "NIMBYs" (Clerk's Note:  Not In My Back Yard) and are not opposed to reasonable development.  His clients are reasonable people who have been long-term property owners in this area.  They are merely asking the Committee to look at the Gorman-Burt Neighborhood Plan, the surrounding uses, the roads that serve this property that the staff report indicates are not up to standard, and to consider that the proposal does not require widening of the streets or installation of sidewalks that are suggested by City standards.  There is a lot of pedestrian traffic from properties in this area.  A school bus stop and a CAT bus stop in this area also generate pedestrian traffic, yet there are not the facilities, the road width or the sidewalks to accommodate that pedestrian traffic.  Mr. Sherron asked the Committee to look at what his clients and Ms. Brafford filed in their VSPPs, look at the votes in the CAC, and look at why this case has gone on so long and why it is still being discussed.  He asked the Committee to recommend denial of the rezoning request to the City Council.
Mr. Stephenson said the Gorman-Burt Neighborhood Plan talks about other areas outside these specified areas that MAY be appropriate for higher density if certain guidelines are followed.  Six guidelines are listed in the plan.  He asked whether Mr. Sherron was suggesting that some of those six guidelines had not been complied with, or that there is a higher standard beyond those guidelines.  Mr. Sherron replied the latter.  He believes the Squires have covered most of these guidelines and more.  The question is whether or not by automatically adopting these conditions, one would always get higher density.  Mr. Sherron said to adopt that line of logic would mean that everything in the Gorman-Burt Neighborhood Plan that is shown as R-10 could immediately be upzoned as a result of simply applying these conditions.  He believes that is backwards reasoning.
Elizabeth Byrd, 1326 Pineview Drive, Raleigh, NC  27606-2558 – Ms. Byrd stated she is not speaking for or against the rezoning request and was not at last night's CAC meeting.  She was speaking about the rezoning process in general.  As with all rezoning cases, the CACs meet and work with the petitioners to hear what they want to do.  In return, the CAC asks them to put their wishes in writing.  She said it seems there is a little confusion in that some people think the CAC is demanding certain things of the petitioners.  Many times, the CAC is merely trying to get the petitioners' wishes in writing.  There was confusion in this case that the CAC did not want the petitioners to come to the CAC's May meeting, and that perception was presented at the Planning Commission, but that was not the case.  She explained that when the petitioners requested to come to the May meeting, the agenda was already in production.  It was ready to be mailed and the CAC wanted to provide proper sufficient notice of the meeting.  The CAC invited the petitioners to the June meeting.  Ms. Byrd said the CAC tries to ensure they get the best possible conditions in case that case is approved.

Mr. Stephenson said there had been comments about pedestrian access in this area.  He asked if there are sidewalks adjacent to the subject property.  Mr. Hill replied he does not believe so.  There is curb and gutter on Marcom Street, and there does not seem to be anything on Kelford Street.  Ms. Kemerait interjected that there are no sidewalks, and Mr. Squires said there are only sidewalks up and down Gorman Street.  Mr. Stephenson asked if there are plans to provide sidewalks or if a fee-in-lieu would be required in this case.  Transportation Planner Fleming El-Amin stated the applicant has requested information as to whether or not the City would accept a fee-in-lieu.  At this time, City staff assumes sidewalks will be built.  At a minimum, each of those streets requires sidewalk on one side.  Until staff sees a site plan, they assume sidewalks will be constructed.

Mr. Stephenson stated this case has been through a long process of negotiation.  Two things came out of it, one positive and one not so positive.  The positive is that there has been a convergence and meeting of the minds on conditions that will ultimately set a precedent for infill cases in this area.  The not so positive is that there is a lingering misunderstanding about the intent and whether it should be manifested in conditions.  Conditions have been met according to the Gorman-Burt Neighborhood Plan, stormwater, off-street parking and screening, building materials, off-set porches, etc.

Mr. Stephenson made a motion to recommend approval of Z-12-09 subject to the unsigned conditions submitted today being signed before going to the City Council.  Ms. Baldwin seconded the motion, which carried by unanimous vote of 3-0.
Item #07-55 – Z-16-09 – New Bern Avenue Conditional Use
The following information regarding Z-16-09 was included in the agenda packets:


This is a request to rezone 0.42 acre located on the north side of New Bern Avenue, on the northeast quadrant of its intersection with Bertie Drive, from Residential-4 (R-4) with King Charles Neighborhood Conservation Overlay District (NCOD) to Office and Institution-1 (O&I-1) Conditional Use and to retain the NCOD designation.  Zoning conditions associated with this request limit use of the property to single family residential and professional offices, limit building height to a maximum of 36 feet, prohibit direct driveway access from New Bern Avenue, and require any new construction to be of residential character. 

This request is inconsistent with the land use recommendation of the Comprehensive Plan.  The site is located within the King Charles Neighborhood Plan which discourages nonresidential uses and places this property on the residential side of a policy boundary line.  

The Planning Commission recommended approval of the request (9-3 vote).   Although making a finding that the proposal is inconsistent with the Comprehensive Plan, the Commission determined that the request was reasonable and compatible with surrounding land uses.
Planner Alysia Bailey-Taylor presented this item.  Currently, there is a single family home on the property with an existing home law office.  It is under violation and the rezoning request is an effort to correct that violation.  The property is located on the residential side of a Policy Boundary Line and is part of an NCOD which is required of the King Charles Neighborhood Plan.  There is a specific policy within the Neighborhood Plan that discourages business uses on properties in that neighborhood.  The East CAC voted 15-7 against this case in April.  The CAC members believe the Policy Boundary Line is appropriate in its current location and maintaining residential uses on that property's side of the Policy Boundary Line is appropriate.  The rezoning request is inconsistent with the Comprehensive Plan.
Mr. Stephenson asked about the age of the NCOD.  Ms. Bailey-Taylor replied it was adopted in 2004.  Ms. Baldwin asked why three Planning Commission members voted against the rezoning request.  Ms. Bailey-Taylor said it was because of its inconsistency with the Comprehensive Plan and the recommendations of the Neighborhood Plan.
Annette Exum (no address provided) – Ms. Exum is the applicant and stated she owns property at 1901 New Bern Avenue and at 1911 New Bern Avenue, next door to that property.  There is a third property in the same block, and that property owner is in absolute agreement with this use.  Persons in the block surrounding the property are in absolute agreement with this use.  When she initially saw the property, all three properties were available for purchase.  She bought the middle property.  She bought the subject property approximately two years ago in 2006, and 1911 New Bern Avenue was bought in 2000.  When she bought the subject property, it was a crackhouse.  It was consistent with the Neighborhood Plan, the NCOD and everything else, but was a blight on the community despite being a quiet crackhouse.  She renovated the property, cleared out everything, installed new fixtures, etc.  Now it is beautiful and supportive of the community.  Children can get little jobs there such as mowing the lawn, and she mentors the neighborhood children.  No one in the neighborhood around the property has objected to traffic associated with the property, in terms of persons that come there.  Ms. Exum said she did not realize she was in noncompliance until an employee whom she discharged called the City of Raleigh and reported her.  That is when she learned of the noncompliance and began the rezoning process.  Her intention is that the property will never look like anything other than a house.  She spent an extra $1,000 to put conditional limits on the property so subsequent owners would have to keep it looking like a house as well.  When Ms. Bailey-Taylor told her the extensive and explicit language in her proposal detailing her profound interest in having the property continue to look like a residential property was not what the Council was used to seeing in a rezoning application, she retailored the language to make it more consistent with the standard rezoning application process.  She lives next door to the property and wants it to maintain a residential character.  All she wants is to have a professional office or studio on the property.  She added studio as a use because she also paints.  Ms. Exum met with the CAC at least twice but did not bring in a bunch of people to back her and vote for her request.  The CAC vote was 15-7 against the rezoning.  She thinks one of the CAC concerns was that the NCOD would be abandoned or impaired.  Ms. Exum stated she has absolutely no interest in removing the NCOD.  She does not believe the provisions or language in the Neighborhood Plan prohibit the current use.  The Plan states nonresidential uses are "discouraged", not "prohibited," and therefore she would argue that the current office use is not inconsistent with the NCOD.  She believes the intent of the NCOD is that the property should have a residential character, feel and look, and she is absolutely in support of that intent.  There is land and a lot of well-developed foliage around the property that would screen parking in the back of the property and allow parking in back without disturbing the property's appearance from New Bern Avenue.  Ms. Exum noted that New Bern Avenue is a four- to five-lane thoroughfare and a main artery of the City.  She would argue that anything on New Bern Avenue that has the intent of maintaining the character of a neighborhood would improve the appearance.  For example, she has planted over 100 rose bushes along New Bern Avenue.  Ms. Exum has no intent that this property be a group home.  She only wants it to be a law office or other professional office.  If there was a building on the property, she wants the building to be consistent with the character of a residential home.  Ms. Exum has no interest in that property except paying it off.  Once it is paid off, it will look like a residential property for any foreseeable future that she intends to have.  She said this property has improved the neighborhood.  If kept as it was, she would argue that that maintenance of the property would have been wholly inconsistent with the intent of the NCOD, the City neighborhood plan, etc.  She suggested one needs to look at the spirit of what was intended, and this property is indeed within the spirit of what was intended.
Mr. Stephenson said Ms. Exum stated she has owned the property next to the subject property since 2000 that is in the NCOD.  He asked if she was involved in the NCOD planning process.  Ms. Exum said she was not, but has been involved with other community development and planning processes over the years.  She received an unsolicited e‑mail from someone who was at the CAC meeting who said he applauded her effort and was in favor of the rezoning, and saw it was consistent with the intent of growth, development and preservation of the community.  That gentleman is also in the NCOD.  Mr. Stephenson asked Ms. Exum if she had anything to present to the Committee to show the support of her neighbors.  She said she did not have anything with her today, but could provide it.  She is prepared to come up with at least 150 signatures of residents in the NCOD to show support for her petition.  These people have direct contact with the property, and know how it is being maintained and the value it has attached to the neighborhood.  Ms. Exum pointed out that next door to this property is a Snappy Lube, and it does not have a residential appearance.
Mr. Stephenson said that although the current conditions associated with this petition state that any redevelopment of the property would consist of re-use of the existing residential structure, with compatible additions, or construction of a new building that is residential in exterior character, the proposed rezoning would allow construction of up to six units on the property.  Planning Administrator Greg Hallam said the zoning conditions limit permitted uses to professional office, studio, or single family residential as set forth in City of Raleigh Code Section 10-2071.  Deputy City Attorney Botvinick pointed out the condition does not use the word "detached" and Mr. Hallam agreed without the word "detached," there could be single family attached residences.  Under O&I zoning, townhouses would be allowed, and six units would be permitted.

Ms. Exum assured the Committee she does not intend to build any attached or unattached units on the property.  She just wants to pay it off and have it as her studio and law office.  Mr. Stephenson said based on staff's comment, her intent regarding single family residential is not clear to him.  He asked Ms. Exum if she intends to have single family residential on the property, whether attached or detached.  Ms. Exum said she would not; she would only have a law office.  She is willing to add the word "detached" to the condition if that will clarify the matter.
Ms. Baldwin said she has received an e-mail in support of the rezoning and one against it.  The person who was against the proposal is concerned with traffic, and concerned that clients would park on Bertie Drive instead of the driveway and make it hard to see around the corner.  She asked if people are parking in the driveway or on the street.  Ms. Exum replied they park in the driveway and also along the side of the property.  Because Snappy Lube is across the street, people park all along the street with no problem because it is wider than a regular residential street.  There is traffic going in and out of Snappy Lube at all times.  With regard to it being hard to see around the corner, when facing Snappy Lube and her property, her property is on the right.  To see around corner as turning the corner, there should be no problem because a driver would not be turning from that direction.  Ms. Exum said on any given day, she might have a maximum of three cars parked on that side of the street.  No one parks up to the corner.  The property is very long, so they park along the side and toward the back of the property.  If the property is rezoned, the big yard on the back of the property would be carved out to allow a few parking spaces.  If anyone objects to the current parking, she would say it is an abstract objection based on hypothetical possibility and not reality.

Ms. Bailey-Taylor made a point of clarification.  If the property were to be rezoned and used for office, Ms. Exum would be required to have one parking space per every 300 square feet.  Ms. Baldwin said in other words, the parking is inadequate and Ms. Exum would need additional spaces.  Ms. Bailey-Taylor said Ms. Exum would have to bring the property up to office standards with regard to a buffer in proximity to residential uses, parking, etc.  The existing home is approximately 1500 square feet, and one parking space per every 300 square feet would be required.

Mr. Stephenson said the conditions state that new construction to replace this residence would maintain a residential appearance.  He asked what the maximum square footage and parking requirements would be for office use.  Ms. Bailey-Taylor replied 13,700 square feet of office space would be allowed, and one parking space per every 300 feet.  Ms. Exum said she did not think it would not be possible to increase the existing building in a way that would allow her to meet City regulations such as parking.  While technically it may be possible to put 13,000 square feet on the property, it would not be possible if other accompanying zoning requirements would not permit the accoutrements to be physically located on property.  Mr. Botvinick calculated that 46 parking spaces would be required for the allowable 13,721 square feet.  Mr. Stephenson asked Ms. Exum if she had anything to support her statements, such as a planning study.  She replied no, but she is not sure she would need a planning study to support her position.  She would not be allowed to obtain a building permit for 13,000 square feet unless she could show that she could get the parking and other accoutrements on the site.  She repeated she did not think a planning study was necessary to show that, because it is not physically possible to have both the building and the parking on that site because there is not enough land.
Mark Turner, 1108 Tonsler Drive, Raleigh, NC  27604-2300 – Mr. Turner stated he is Chair of the East CAC, which has studied this case since January.  In January, the CAC vote was 19-1 to deny Ms. Exum's rezoning request.  The CAC voted on it again in April, and the vote was 15‑7 to deny the request.  The Zoning Committee met yesterday, and it was news to them that the NCOD was added back to the rezoning.  The experts at the table were confused about this, because they do not think that O&I-1 and the NCOD work together.  The King Charles NCOD was put in place in 2005 to prevent this exact type of thing from happening.  This particular use of the land is totally inappropriate for the neighborhood.  Mr. Turner said they have been asked by Ms. Exum to take her at her word regarding her intent and plans for the property.  She said she would like to keep it looking like a residence, but the parking requirements and accessibility requirements necessary to bring this to property to office standards would make it stand out and make it incompatible with the neighborhood.  The CAC recommends this rezoning request be denied.

Sue Brenzel, 122 Longview Lake Drive, Raleigh, NC  27610-1815 – Ms. Brenzel stated she sent e-mails to the Committee recently, and offered to answer any questions pertaining to those e-mails.  She noticed a question arose earlier regarding turning off New Bern Avenue onto Bertie Drive, and parked cars.  She said there is a problem coming off New Bern onto Bertie with parked cars, because a driver is coming off a 45 mph road and is suddenly confronted with three parked cars that are in the way.  She talked to people at Snappy Lube yesterday, and the Snappy Lube stated the parked cars did not belong to them and apparently were clientele of Ms. Exum.  Ms. Brenzel requested that the rezoning request be denied.
Mr. Stephenson asked Ms. Brenzel if she had concern about permitting parking that close to the intersection, and she replied affirmatively.
Ms. Exum stated she was not at the January CAC meeting where the vote was 19-1.  She attended the next meeting where a vote was not taken, and then the following meeting.  With regard to the parking, there has never been an accident or near-accident at that location.  In fact, there is often pedestrian traffic in the middle of the street.  Mr. Stephenson asked her if she would you be in favor of limiting parking close to the intersection, and she replied parking has never been a problem.  There is parking on both sides of the street on weekends because of the Snappy Lube.  Snappy Lube often hosts car washes and other activities.  Mr. Stephenson asked Ms. Exum if she had no concerns about people turning off New Bern Avenue onto Bertie Drive, and she replied no; there is no one speeding up and down Bertie Drive from New Bern Avenue.  If it was a busy street, there would not be pedestrian traffic in the middle of the street.

Mr. Stephenson said the applicant noted the NCOD "discourages" office use.  He asked for clarification from staff regarding that statement.  Ms. Bailey-Taylor replied that is an accurate description.  The Neighborhood Plan is a policy document and can make suggestions and recommendations as to what would be appropriate for the area.  The NCOD allows for regulation and can regulate lot size, dimensions, etc. but not use.  The Neighborhood Plan discourages office use, but that is about as stringent as it can be.
Chairman McFarlane pointed out the proposed zoning allows six units to be built and 13,721 square feet of office space requiring 46 parking spaces, which is clearly not consistent with the character of the surrounding neighborhood or the NCOD.  Mr. Stephenson said when he was on the Planning Commission, he was involved in the crafting of this NCOD.  He was also involved in the NCODs for Cameron Park and Five Points East.  They have boundary conditions built into the overlays.  The core is one type of character, and the edge conditions are given a different character in acknowledgement that it is not the same character as the core.  His recollection is that the particular issue with the King Charles NCOD is that there is broad support in this neighborhood that the residential character along the New Bern frontage was what the neighbors wanted to maintain.  His concern in moving forward with allowing office use here is that it would put pressure on the other neighbors along that frontage who participated in the planning process and wanted to save the residential character and use of the area because of what other people might want to do with properties down the street.  He does not see any evidence showing there is a broad sense from the frontage lot owners that residential use is no longer most important.
Ms. Baldwin expressed concern with what the proposed zoning would allow.  She understands Ms. Exum's intention, but said the conditions do not reflect her intention.  Second, if the rezoning request is approved, it automatically changes the character of the neighborhood because Ms. Exum would have to bring the property up to office standards.  She has an issue with how that could happen, because allowing an office use changes the way the property would have to appear.
Ms. Baldwin made a motion to deny Z-16-09.  Chairman McFarlane seconded the motion.
Mr. Stephenson asked about the chances of getting a different outcome if Ms. Exum brought back a different case with more restrictive conditions.  Ms. Baldwin said she still had concerns with the buffer and five parking spaces, because that would automatically change the character of the neighborhood. 

Chairman McFarlane called for the vote on Ms. Baldwin's motion to deny Z-16-09.  The motion carried unanimously, 3-0.
Mr. Botvinick confirmed with Mr. Hallam that the 15-day period for submitting revised or new conditions would end next Wednesday, July 1, at 5:00 p.m.  Ms. Exum asked if Ms. Baldwin's concerns were how a buffer can be consistent with the view of a neighborhood construction and also the issue of the single family dwelling.  Ms. Baldwin explained the proposed rezoning would allow six units to be built on the property or a total of 13,721 square feet.  The limitations on that would have to be addressed in the conditions.  With regard to bringing the property up to office standards, the conditions would also have to address the buffer, accessibility and parking space issues because they would change the character of the neighborhood.

Item #07-55 – Z-43-08 – Creedmoor Road Conditional Use
Planner Dhanya Sandeep presented this item and highlighted the following information regarding Z-43-08 that was included in the agenda packets:

This is a request to rezone 7.27 acres located on the southeast quadrant of the intersection of Creedmoor and Millbrook Roads from Office and Institution-1 Conditional Use District (O&I-1 CUD) to Shopping Center Conditional Use.  Zoning conditions associated with this request provide for maximum retail square footage and minimum office square footage, maximum building height and stories, mix of uses, natural protective yards, building façade, compliance with specific key elements of the Urban Design Guidelines, and site layout concept that will help achieve compatibility with surrounding land uses.

This request is inconsistent with the land use recommendation of the Comprehensive Plan.  The site is located within the Creedmoor Road Corridor Plan which recommends office and institutional uses for this quadrant of the intersection.


The Planning Commission recommended approval of the request (11-1 vote).   Although making a finding that the proposal is inconsistent with the Comprehensive Plan, the Commission determined that the request was compatible with surrounding land uses and served the public interest in that it will provide added services in close proximity to the surrounding residential uses.

Ms. Sandeep referred to the attached concept plan.  She noted there are residential uses to the east and south of the property, and commercial uses to the west and north.  It is located in the Northwest Planning District, within a Neighborhood Focus Area and the Creedmoor Road Corridor Plan.  Outstanding issues associated with this case pertain to its inconsistency with the Comprehensive Plan:  it is located within a Neighborhood Focus Area; the Creedmoor Road Corridor Plan recommends office and institutional uses for the site; the proposed retail component is inconsistent with the land use recommendations of the Comprehensive Plan; and the Retail Use guidelines recommend one quadrant of retail uses with Neighborhood Focus areas.  The proposed request would place retail in a second quadrant.
Mr. Stephenson asked Ms. Sandeep to focus on the aspects related to the phasing of construction.  She said she would let the applicant present that.  The conditions address height, phasing, and commercial uses.
Eric Braun, Esq., K&L Gates LLP, 4350 Lassiter at North Hills – Suite 300, Raleigh, NC  27609-5793 – Mr. Braun represented the applicant in this matter.  He noted this case has had a very detailed set of conditions prepared.  They worked closely with City staff and the neighbors to create what they believe is an effective mixed use project that achieves the spirit and intent of the Comprehensive Plan and moves in the direction of more current planning principles.  He pointed out there is a bank across the street at the intersection, which is more of a retail use than an office.  With regard to the Urban Design Guidelines (UDG), the staff report states there are no outstanding issues.  They worked hard on a challenged site to achieve consistency with the UDG and think they meet the spirit and intent of the UDG.  Millbrook Road and Creedmoor Road are major thoroughfares with bus service and are designated for multimodal transportation.  This is a concept plan, so there is more specificity than in a traditional rezoning.  It requires the buildings to be a minimum of two stories.  Only one building can be three stories, and that building fronts Creedmoor Road.  Many of the conditions evolved from their interaction with the Planning Commission, as the Commission had a strong concern the site would be developed as mixed use.  The conditions restrict commercial uses to the ground floor of the multi-story buildings; three of the four buildings are required to have elevators, including Building A, which is the pharmacy building that also has separate office space and a separate entrance; the Building Façade Narrative requires 25% of a building's non-glass area to be masonry and requires façades facing the north/south public streets or the primary north/south internal driveway to have a minimum of 15% glazing; and two transit easements are provided on the property for pedestrian access.  One of the early concerns of the neighbors was that people who live along Millbrook Road would like a stoplight at the intersection where the access is located.  The applicant has committed to a traffic light there and has committed to paying $100,000 toward that.  They will continue to ask the North Carolina Department of Transportation (NCDOT) for that stoplight on a regular basis.  This site has an odd shape, and they committed to offering the City 3,000 square feet of area for a public art feature.  There is only one drive-through in the project and it is only associated with the pharmacy.  A condition prohibits drive-throughs for fast food restaurants.  Regarding compatibility with the neighboring properties, there is a significant natural protective yard and tree save area.  The building façade ensures compatibility in scale, mass and appear with adjacent properties.  The North Carolina General Contractors Licensing Board office building is adjacent to this site and shares access.  With regard to inconsistency with the Comprehensive Plan, the Planning Commission worked with them diligently on crafting the conditions and found that the rezoning is in the public interest and reasonable under the circumstances.  Mr. Braun has been told there is a two-story pharmacy in Cary, but he has not been able to find it, and said this two-story pharmacy may be the only one in the Triangle.  He said it sets the tone for what can be done for these types of developments.  If the City decides to accept the public art area, the applicant will make a $2500 contribution toward that.  Planning Commissioner Tom Bartholomew was adamant that there be retail demand along Creedmoor Road.  The applicant did a survey of shopping centers along Creedmoor Road toward Strickland Road.  The shopping center across the street from this site is 100% leased.  Every shopping center to the north ranged from 92% to 98% occupancy.  Mr. Braun noted there are unoccupied office buildings along Creedmoor Road.  Current zoning on this site permits office buildings.  The neighbors have stated they do not want additional suburban office development.  Although the applicant permits residential in the rezoning request, Mr. Braun said that is not likely because the property is squeezed between two major corridors.  The applicant has developed these buildings in a way that they can evolve over time.  The office above the pharmacy makes it less likely that it would go dark.  The other buildings are smaller in scale so they can adapt over time, and there are no "big box" stores.  They had a traffic impact analysis (TIA) prepared, and are committed to providing another through lane on Creedmoor Road that will address some of the traffic issues in the area.
Mr. Stephenson asked which condition addresses phasing.  Mr. Braun replied it is Condition y) on page 5, and read it aloud:

Building A and either Building C or Building D, as shown on the Concept Plan, shall be constructed concurrently, such that the building permits for either Building C or Building D shall be applied for within two (2) months of the issuance of building permits for Building A.  A certificate of occupancy for the second building on the subject property shall be applied for within one (1) year of the issuance of the certificate of occupancy for the first building.

Mr. Stephenson asked what would happen if the condition was not followed.  Mr. Braun said the City could pull the certificate of occupancy (CO) and hold up permits for further development.  Deputy City Attorney Botvinick added that the applicant would be subject to a daily fine of $100 per day until the situation is corrected.
Chairman McFarlane noted that stormwater retention is to be at City Code standards for 2- and 10-year storms.  She asked if the applicant would be willing to increase stormwater retention to the 25- and 50-year storms because this property drains to Crabtree Creek.

Sal Musarra, Kimley-Horn and Associates, Inc., 333 Fayetteville Street – Suite 600, Raleigh, NC  27601-1772 – Mr. Musarra said they have not done any engineering at this point, but would be happy to look at that when they do.  They do no know what the impact would be in terms of quantity or quality.  From an erosion control standpoint, this site is better than most.  All the topography slopes away from the northeast side of the property to a low point, so they do not have to control sheet flow.  Everything will be collected at that low point, and they are limited to the amount of volume they can have at that area.  They can entertain that idea when getting into site plan engineering.

Mr. Braun reminded the Committee that this plan will have to come to the City Council for approval because of the retail component in relation to the neighborhood

Mr. Stephenson said he appreciates the concept plan, and asked about staff responses to the UDG.  He asked where the condition is addressing materials.  Mr. Braun said it is in the Building Façade Narrative, which is the last two sheets of the packet material.  They have committed that 25% of the non-glass area will be masonry construction and 15% of total façade area will be glazing, including door elements.  Mr. Stephenson asked if there was a commitment to what the 75% of the non-glass area will be, and Mr. Braun said they have not addressed that detail yet.  Mr. Stephenson said he assumed it could be EIFS, and Mr. Braun replied affirmatively.  He pointed out that a provision in the Façade Narrative states "Stucco/EIFS will not be placed under 3'0" around the exterior of the building."  Mr. Stephenson asked what latitude the City Council would have during site plan review to see how that pans out with the building design, and if a large stucco box might be placed on the site without the Council having any say about it.  Deputy City Planning Director Ken Bowers stated there are a few standards in the City Code that speak to that specifically during the site plan approval process.  Mr. Braun added that the UDG still apply as well.
Mr. Stephenson asked Mr. Botvinick to provide an example of a site plan approval standard that would allow the City Council to evaluate building appearance related to exterior materials.  Mr. Botvinick replied the Council would be hard-pressed to prohibit a material, because the Council would have to have an appraisal study conducted to prove that a particular material had an adverse effect on the surrounding properties.

Mr. Stephenson said a major concern for him is that this will end up a large EIFS box that the Council has no say about.  He would prefer a condition stating that at least 50% of all building façades visible from rights-of-way will be masonry.  Mr. Braun noted that the glazing and masonry minimums provide 40%.  It is too early in the process for such a condition and they need to have flexibility in design.  They do not know what will happen in the next year or two with economic issues, and this case has a tremendous amount of conditions on it already.  He is reluctant to add more, because they want it to be a viable project.

Mr. Stephenson replied that regardless of the economy, people will have to live with this building for a long time.  He asked the other Committee members if they would also want 50% of the non-glazed façades facing the road to be masonry.  He added that perhaps some things could just be moved around so 50% is along the road front.  Mr. Braun said that is a possibility, but he is not an architect and cannot speak to the reality of how that works.  Mr. Musarra reminded the Committee the applicant also has to appear before the Appearance Commission.  The have not developed architectural drawings at this point.  Mr. Stephenson expressed his concern that it had already been stated the City Council will not have the ability to influence the design once approved.  Mr. Musarra said that as the conditions read now, basically 40% of the building façades will be glass or masonry.  Mr. Stephenson asked if they were in a position to move the masonry around so more faces public rights-of-way.  Mr. Braun told him they are not at that point yet in design.  It is not an unreasonable suggestion, but at this point in the process it is hard to make that commitment.  Mr. Stephenson opined that since they committed to no EIFS below three feet, they should be able to commit to masonry above as well.  Mr. Braun stated the buildings will not be cinderblock, and they will have glazing and architectural features.  He believes that the applicants have gone well beyond the call of duty and have given more certainty to this case than would be allowed.  He asked the Committee to consider what could go there today that would be acceptable to the City in terms of architectural character.  The current zoning allows two-story office buildings with no architectural character.  Mr. Stephenson pointed out that the applicant is asking for approval of a case that is inconsistent with the Comprehensive Plan.  He has a strong suspicion that the corner building will look like a two-story stucco CVS Pharmacy or similar tenant, and he will not support that.  
Chairman McFarlane suggested a compromise to revise the following sentence in the Stylistic Overview portion of the Building Façade Narrative (new language is underlined):  "Masonry will comprise at least 25% of all buildings' non-glass areas and 50% of the frontage."  Mr. Stephenson noted the Façade Narrative also states that masonry materials will be the dominant building material and he considers more than 50% to be dominant.  Mr. Musarra said he understands the level of commitment Mr. Stephenson is seeking, and he believes this building will set standards above and beyond what is in that corrridor now.  Based on the architectural design and desires, there is the possibility that there will be more masonry than the 25%.  They are looking for flexibility now, because they do not know who the tenants will be.  Mr. Musarra believes the concern that the word "dominant" conflicts with the 25% condition is unfounded.  Mr. Stephenson said he would still like to see that committed to in the conditions so the City is not left with a building that is substantially an EIFS box.

Ms. Baldwin asked the Deputy City Attorney to clarify the Council's options at site plan approval.  Mr. Botvinick explained there are eight standards for denying a site plan.  One standard is that the project has an adverse effect on adjacent properties, and the Council would have to prove that there is an adverse effect.
Robin Currin, Esq., 301 Fayetteville Street, Raleigh, NC  27601-2173 – Ms. Currin said she represents Hobby Properties, which owns Creedmoor Shopping Center across the street and to the west of the subject property.  Her client does not disapprove of this project, but believe the plan would be detrimental to the area.  Their first issue is that the project is inconsistent with the Comprehensive Plan.  Even though the conditions purport to guarantee mixed use, if you read them carefully, there is no guarantee.  The project could be 100% retail.  She asked to what extent the conditions reflect the intent, and said there are no teeth in these conditions to get the commitment Mr. Braun has been speaking off.  The current Comprehensive Plan recommends only O&I uses for this site, and there are not supposed to be retail uses on that parcel or that quadrant.  This area is recommended for office and mixed use, and neither the existing nor the proposed Comprehensive Plan recommends retail uses.  She recited the conditions that illustrate their position.  Building A must be two stories.  Drug stores are not normally two stories, so the second story will have to be built whether or not it is ever occupied.  Another condition requires 35% of the total floor area to be O&I.  There is no time limit for that 35%, nor does it say building to building.  In theory, two buildings could be built 100% retail with the intent to put the 35% in the second building, but the applicant would never have to build the second building.  Ms. Currin said each individual building should be 35% O&I.  She suggested that all the applicant would have to do is build the drug store, put a second story on it of 35% O&I, and finish it out.  No one would ever know the second story is there.  Ms. Currin would submit it is highly unlikely to have a mixed use over a drive-through CVS.  From a cost benefit perspective, the applicant has to build the second story but no one has to move in.  Condition y) states that Buildings C and D will be built concurrently.  She pointed out that under that condition, the applicant does not have to get a building permit or a CO within a certain amount of time; the applicant only has to apply for them, and therefore the building does not have to be built.  Ms. Currin proposed a scenario where the building did have to be built.  The applicant could have Building A and Building B with 5,000 square feet of retail on the bottom.  They would have to build the second story, but no one has to move in.  At this point, the applicant could stop the project.  They would have a drive-through CVS with two stories, a 5,000 square foot building with retail on the bottom and about 1200 square feet on the top, and they would not have to do anything else.  Ms. Currin suggested if the Committee approved this on the basis the project will truly be mixed use, the applicant does not have to do it and no one can make them do it.  It is her client's position that just because you install elevators does not mean someone will move into the top of the CVS.  Her client presented an alternative in May that was summarily rejected.  They thought their alternative could be a starting point for negotiations.  Their alternative suggestion was to have a project with limited square footage of retail and limited size for each establishment.  They suggested a total of 20,000 square feet for the project.  The applicant's proposed total is about 29,000 square feet, about 6,000 square feet per establishment.  Ms. Currin said anything in her client's shopping center that is an anchor store could fit into 6,000 square feet.  Her client believes that with smaller retail establishments, there will be offices or residential on the top floors.
Ms. Currin stated their second issue is traffic.   She distributed a letter from their traffic engineer.  The initial TIA basically stated that trips generated by the rezoning would be minimal.  However, it did not look at the fact that under the existing zoning conditions there is a two-story 30-foot minimum on height.  Ms. Currin said it is the position of their engineer that 237,510 square feet of office could not be placed on that site without going underground.  His analysis said all the parking could be on the ground or in a parking deck.  Under both of those scenarios, you are talking about 105,000 square feet which would add approximately 560 trips per day.  Ms. Currin suggested looking at what could be put on the site now and what could be placed with an alternative plan.  Her client believes if the project's retail component is limited and the drive-through drug store was removed from the plan, and smaller establishments were built, the traffic would be more consistent with office use, and that would be better for the area.  Ms. Currin said the applicant has stated they would ask for a stoplight.  Her client's engineers said it is unlikely they will get a stoplight because of the location's proximity to the intersection.    There is no assurance traffic will be better because there is no assurance a stoplight will be installed.  Another issue is that there is a right-in only driveway on Creedmoor Road and at 5:00 p.m. traffic is a nightmare.  She illustrated various ingress-egress situations on the map.  Ms. Currin pointed out the proposed conditions allow for 47,000 square feet of retail, but the applicant's TIA was based on 29,000 square feet of retail.
Ms. Currin read Condition w) aloud:


The total volume of trips generated by development on the subject property shall not exceed the PM peak thresholds shown on Table 4.0 of the Traffic Impact Analysis, dated march 2009, prepared by Kimley-Horn & Associates and on file with the City of Raleigh.  The PM peak trip generation shall be determined using the most current Institute of Transportation Engineers trip generation manual.  City staff shall review and certify the PM peak trip volume prior to issuance of any building permit.

She said she asked Inspections Director Larry Strickland how he could promise that traffic would not exceed Table 4.0 in the future.  She quoted Mr. Strickland as saying "I agree with you.  The condition would be impossible to enforce.  I am not aware of another condition like this but if there were, we could not enforce it.  City zoning staff should not be required to count cars.  Once the street is established, you cannot control volume."  Ms. Currin said the petitioner is saying they do not mean they are trying to control traffic after it is built, but the condition states the count cannot be exceeded.  She said after the building permit stage, there is no enforcement mechanism.  The use could change and the numbers could go up.  Traffic is bad at this site every day and this rezoning will bring additional traffic.
Ms. Currin closed by stating a number of these conditions may give the Committee members comfort to approve the rezoning request, but when read carefully, the conditions do not have any teeth for enforcement after the project is built.  She encouraged denial of the rezoning request.  Her client is not anti-competitive and welcomes retail on a smaller scale, but does not want large retail on that property because it would not work.  Her client believes the Committee could wait for a better project or modify this project so that it would be more consistent with the area.

Mr. Braun pointed out Ms. Currin's traffic engineer has not testified at the Planning Commission's Committee of the Whole meetings and she has interpreted what he said.  Mr. Braun has a copy of an e-mail from Will Letchworth, Transportation Engineer with Wilbur Smith Associates, to Bowman Kelly in the City's Transportation Division dated April 15 that states "Bowman, Robin indicated that their client does not have any additional traffic concerns.  Therefore, as we discussed, I think it is appropriate to cancel our meeting next week."  Mr. Braun said the meeting referred to was a meeting of the applicant's expert and Ms. Currin's client's expert.  To his knowledge, there has been no further communication about that.  He said there has been a substantial amount of communication between City staff and Planning Commission members regarding Condition w).  Condition w) has been used at least three times with some of the most significant rezoning cases in city, including North Hills East.  It is an objective standard based on the Transportation Engineers trip generation manual and if it cannot be relied on, one may as well not have a TIA done.  He has never known a shopping center owner to be concerned about having too much traffic.  With regard to the stoplight, they made the commitment they can make, which is that they will ask and pay for it.  They cannot make NCDOT put the light there; all they can do is repeatedly request it and pay for it if approved. With regard to "there may never be office," they do not know who their tenants will be.  They are not guaranteeing tenants will be there, but are making every effort to make the structures and development attractive to tenants.  Mr. Braun said the other conditions certainly have teeth and have been vetted more than other cases.
Chairman McFarlane asked Mr. Braun to consider one thing.  With regard to masonry material, one sentence in the Façade Narrative states it will be the dominant building material, another says it will be a minimum of 25%.  If the masonry material could be a minimum of 35%, when combined with 15% glazing, there would be a ratio 50%-50%.

Chairman McFarlane asked staff about peak hour traffic with regard to the difference between the project as presented versus potential total office use.  She said this is a terrible intersection.  Transportation Engineer Bowman Kelly replied staff has done some calculations.  Overall, at peak hours there is approximately the same volume of traffic under the proposed zoning as under the existing zoning.  At the Creedmoor Road intersection, there are approximately 5500 vehicles per hour under the proposed or existing zoning.
Mr. Stephenson asked if Condition y) could legally be interpreted in a way that the City could end up with only one building.  Mr. Braun directed his attention to Condition z) which states "The construction of the second floor, and third floor if applicable, of Building A, Building C and Building D shall meet the applicable State Building Code requirements for future occupancy, and this space shall be habitable space and not mezzanine as defined by the State Building Code.  Mr. Botvinick said he heard Ms. Currin's comments, but they did not discuss the last sentence of Condition y), which states "A certificate of occupancy for the second building on the subject property shall be applied for within one (1) year of the issuance of the certificate of occupancy for the first building."  Requesting a certificate of occupancy implies to him that the building is complete.  It is true there could be a punch list for the CO, but he cannot believe anyone would go so far as to build a building and not complete the building and obtain the CO because of punch list items.  That would be an unusual set of circumstances.  Mr. Botvinick said the answer to Mr. Stephenson's question lies in the last sentence of Condition y), which has real power and relevance.  Mr. Stephenson asked what would be a reasonable time frame to expect to get a CO after applying for one.  Mr. Braun did not have a suggested number, but said one should be able to get a CO in six months.  He said he could add the following language to that last sentence of Condition y): "and be issued within six months thereafter."  He will work with Mr. Botvinick on that.
Regarding the issue raised by Chairman McFarlane, Mr. Braun said his suggestion would be to keep the 25% minimum but state in the Façade Narrative that façades facing the public right-of-way of Creedmoor Road would have a minimum of 35% for non-glazed areas and keep 15% glazing.  He would interpret that to apply to every side of Building A except the side facing Building B.  For Buildings B and C, it would be just the sides facing Creedmoor Road.  For Building D, it would be the two sides facing Millbrook Road.  He will work on that condition.  He clarified that they will still commit to a minimum of 25% but have a sliding scale where they could go down on that percentage for internal sides and up on the percentage on external sides.  The side of Building A that faces Building B can be 10% masonry because the other sides would have to be 35%.  Mr. Botvinick clarified for Mr. Braun that the deadline for submitting revised conditions is Wednesday of next week for the July 7 City Council meeting.

Ms. Currin said the traffic comments they made on April 15 were made before they knew the height limitations limited the square footage.  The applicant may not be able to promise tenants, but could configure the project in a way that it would be more likely to have mixed use tenants.
Ms. Sandeep said the office square footage assumption was discussed and clarified at the Planning Commission meeting.  For all zoning cases, staff does projections of what would be possible under existing zoning and proposed zoning.  Typically, a .75 FAR is applied to O&I-1 CUD.  A height limit on a case does not preclude someone going underground for storage or other uses.  Staff has to cover all possible worst case scenarios and does not want to underestimate.  Transportation looks at what is possible under a proposed rezoning.  Staff analysis states traffic should be evaluated thoroughly.  They apply this manner of review and projections to all cases and would like to maintain consistency with all cases.
Mr. Stephenson made a motion to recommend approval of Z-43-08 with two modifications.  First, Condition y) is to include language at the end of the last sentence that the certification of occupancy for the second building would be issued within six months.  Second, the Façade Narrative will include the change that façades facing the public rights-of-way would have a minimum of 35% for non-glazed areas and keep 15% glazing, which means it would apply to every side of Building A except the side facing Building B, to the sides of Buildings B and C that face Creedmoor Road, and to the two sides of Building D that face Millbrook Road.  Ms. Baldwin seconded the motion, which carried unanimously, 3-0.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 11:43 a.m.

Leslie H. Eldredge

Deputy City Clerk







































PAGE  
2

