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COMPREHENSIVE PLANNING COMMITTEE
The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, April 15, 2009, at 9:00 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee






Staff
Chairman Nancy McFarlane, Presiding

Associate City Attorney Brandon Poole
Mary-Ann Baldwin – late arrival


Planning Director Mitchell Silver
Russ Stephenson




Planning Administrator Greg Hallam

Chairman McFarlane called the meeting to order at 9:05 a.m.
Item #07-03 – Text Change – Prohibit Industrial Facilities in Residential Areas
The following information was included in the agenda packets and was highlighted by Planning Administrator Greg Hallam:

This issue was initiated by the Law and Public Safety Committee following discussion of a compost facility on Nowell Road.  Although the compost facility meets all state and local zoning requirements, it is located immediately adjacent to a residentially-zoned neighborhood with nuisance concerns expressed.  The City Council referred this issue to the Comprehensive Planning Committee for review and possible text change recommendation.
This item was discussed at the January 16, 2008 Committee meeting.  Following discussion of the issues, the Committee directed staff to draft a proposed ordinance providing a higher review process, either as a condition use for administrative approval or establishing City Council site plan approval process, for composting facilities.  For the Committee's consideration, staff has drafted a proposed text change which would require composting facilities located within 400 feet of a residential use or residential zoning district to be defined as a site plan and require preliminary approval by the City Council.  This will enable the City Council to ensure that adequate landscape buffering is being provided and that other conditions are present to mitigate any negative impacts to residential uses located within close proximity to a compost facility.

On May 14, 2008 the Committee reviewed the draft text change but withheld authorizing a public hearing at the request of the Deputy Attorney to allow him to review the proposal and potentially refine the definition/characteristics of a composting facility. 
If the Committee is satisfied with this proposal, they may choose to recommend a public hearing for a text change proposing to amend the Zoning Code accordingly.
Ms. Baldwin arrived at 9:09 a.m.
Associate City Attorney Brandon Poole said Deputy City Attorney Ira Botvinick had asked the Committee to hold this item to allow him to research state law to for a definition of compost facilities, and he found nothing in the General Statutes.  Mr. Botvinick had recommended that the Committee consider using the special use permit process instead of the site plan approval process.
Chairman McFarlane asked if Mr. Botvinick had made any recommendation regarding the size of the facility, or if the text change would apply to all facilities.  Mr. Poole deferred to Mr. Hallam, who said it would apply to any facility where composting was the principal use.  There is no threshold; the ordinance as drafted would capture all size businesses where the principal use is composting.  Mr. Stephenson asked whether adjacent residential properties would be impacted if a lawn and garden center had a compost area or facility.  Mr. Hallam replied if it was listed in the City Code in the table of permitted land uses as a principal use, it would not be an incidental or accessory use.  He is not sure how the Inspections Department would address that, and some clarification might be needed.
Mr. Stephenson asked if the City Attorney's office wanted to do more work on the definition of composting.  Mr. Poole replied this ordinance could go forward as proposed, or could be restyled to make composting facilities either a conditional use if staff approval was desired, or as requiring a special use permit if Council review is desired.  The special use permit process, which includes a public hearing, would place a burden on the applicant to show that the conditions of receiving the permit had been met.  Mr. Stephenson noted there are eight standards for the site plan approval process, and asked what other standards would be met under the special use permit process.  Planning Director Mitchell Silver replied there are different standards for different uses.  Telecommunications towers, for example, are the most significant, requiring 16 findings.  Mr. Hallam said that in addition to the standard special use permit findings, staff would create additional findings.  Mr. Poole said the additional findings would be developed based on the use to protect surrounding properties, and the applicant would have to show the Council that measures had been taken to protect neighboring properties from the adverse impacts of the proposed use.
Ms. Baldwin asked where this text change would be on the Planning Department's priority list if it needed to be redrafted, and Mr. Hallam said staff would try to have it ready for the July 21 public hearing unless other projects with higher priority preclude that.
Ms. Baldwin made a motion to recommend that the City Council direct staff to prepare a text change to create a new special use permit designation for compost facilities and authorize a public hearing for that text change upon completion of the ordinance by the Planning Department.  Mr. Stephenson seconded the motion and approval was unanimous, 3-0.
Item #07-02 –TC-5-07 – O&I Districts/FAR/Density Limitations
Item #07-15 –TC-1-08 – Building Lot Coverage Within O&I Districts
The following information regarding TC-5-07 was included in the agenda packets:

This item was referred to the Comprehensive Planning Committee on December 4, 2007.  The review of this amendment to the City Code follows the City Council's directive to place a priority on amending the Zoning Code to address the 2002 Board of Adjustment decision regarding mixed office and residential uses locating on the same lot within the O&I-1 districts.  In summary, the Board reversed the Chief Zoning Enforcement Officer’s interpretation that the ordinance permits the total land area to be devoted to both office floor to area ratio (FAR) and residential density when developing a mixed office/residential project.  The Board's decision created inconsistency in the application of the Zoning Code for these projects by establishing a different process for one specific zoning district (O&I-1).  As directed by the City Council, the Department of City Planning has drafted an ordinance which clarifies the Zoning Code to permit total land area to be devoted to both office FAR and residential density for mixed office/residential projects within the O&I-1 and O&I-2 districts.  This clarification of the regulations establishes consistency between the O&I districts and all other nonresidential zoning districts that permit residential uses.

Following the public hearing held on July 24, 2007, the Planning Commission's Text Change Committee reviewed this proposal together with the issue of Inclusionary Zoning/Affordable Housing. The Planning Commission recommended approval of this text change (10-0 vote) together with recommendations for additional review of building lot coverage within the O&I districts, FARs for all nonresidential zoning districts and the establishment of an affordable housing task force.

On February 13, 2008 the Committee voted to reverse the Planning Commission's recommendation and uphold the Board of Adjustment's decision (2-1 vote).  The item was held in Committee and staff was directed to redraft the ordinance to codify the Board of Adjustment's decision.

Although staff is prepared to move forward with amending the O&I-1 district regulations accordingly, the Committee may want to consider denying TC-5-07 and deferring action on the O&I FAR/Density issue until the rewriting of the Zoning Code.  This will allow staff and the Council to address the FAR/Density issue comprehensively for all zoning districts.  The RFP for the rewrite of the Zoning Code/Subdivision Regulations (Unified Development Ordinance) is currently posted.

The following information regarding TC-1-08 was included in the agenda packets:

This text change proposes to eliminate the maximum "building lot coverage" requirements within the O&I-1, O&I-2 and O&I-3 zoning districts.  These are the only zoning districts in the City which have specific limitations on maximum building footprint coverage.  The maximum building lot coverage requirements range from a maximum of 15% (two-story buildings) in the O&I-3 district to a maximum of 30% in the O&I-2 district.

TC-1-08 was initiated by the Planning Commission after studying this regulation on recent developments and determining that the effects were detrimental to good urban design.  The Planning Commission unanimously recommended approval of this proposal by a vote of 11-0.

The Comprehensive Planning Committee discussed this item on October 15, 2008.  The item was held for further consideration as to which geographic areas of the City this proposal may be appropriate.

The Committee may want to consider denying TC-1-08 and deferring action on the Building Lot Coverage issue until the rewriting of the Zoning Code.  This will allow staff and the Council to address the Building Lot Coverage issue comprehensively for all zoning districts.
The Comprehensive Planning Committee discussed these two text changes together.  Planning Director Mitchell Silver said the Planning Department is charged with reviewing the Zoning Code and making recommendations for changes.  They found language in the existing Code that was creating problems with a number of development cases, so the Department suggested a text change to change the density/FAR limitations in the O&I districts, as well as the lot coverage requirements.  Staff conducted an impact analysis and the text change went to public hearing, where it was favorably recommended for adoption by the Planning Commission.  Approximately a year ago there was still discomfort moving forward with the text change, and the Planning Commission wanted staff to memorialize the Board of Adjustment ruling as it related to density limitations.  At the time, it was suggested the text change be held and it has been in Committee ever since.  Staff believes the current text changes as proposed should move forward as quickly as possible because the O&I districts as they relate to office development do not have the flexibility as the other zoning districts in the City.  Mr. Silver showed a map showing all O&I districts City-wide.  There was concern about additional density, but staff explained the cap on the height is 40 feet, so additional density would not be an issue.  Secondly, all vacant land zoned O&I-1 and O&I-2 is located near thoroughfares.  The current O&I ordinance encourages suburban-type development with office buildings on small protected lots surrounded by parking.  The current text change would offer more flexibility and not penalize projects that have an office component.  Since a public hearing has already been held, the text change could become law by next Friday if the City Council approves it at its meeting next Tuesday.
Chairman McFarlane asked if the text change would apply to all properties zoned O&I, not just those that are vacant, and Mr. Silver replied affirmatively.  The bulk of the existing O&I properties are institutional uses that pertain to Wake Med, North Carolina State University, and the RBC Center.  The balance throughout the City is mainly office parks.
Alison Cayton, Esq., Manning Fulton Skinner (no address provided) – Ms. Fulton said she represents Linden Byrd, the owner of property located at 2245 North Hills Drive, which is at the corner of North Hills Drive and Lead Mine Road.  She was speaking to TC-1-08 to show how it would enable Ms. Byrd to redevelop her property in a responsible and eco-friendly manner.  Her proposed development is for office use, not mixed use, and they believe it is consistent with the sort of development the City wants to encourage.  Also present today were Ms. Byrd, Tony Lineberry of Lineberry Architectural Group, Doug Saunders of Transite Consulting Engineers, and Billie Redmond of Trademark Properties.
Linden Byrd (no address provided) – Ms. Byrd stated she is a private citizen who wants to do responsible development.  The future of the community can be influenced by infilling in a responsible way by building eco-friendly buildings, and not increasing impervious surface and run-off.  This text change would affect her property as well as future development.
Tony Lineberry, Lineberry Architectural Group (no address provided) – Mr. Lineberry distributed copies of schematics for the proposed project.  The property is just off Crabtree and Lead Mine Road on North Hills Drive.  It is fairly small and currently has about 16,000 square feet of office on it; the building is an apartment building that has been converted to offices.  Ms. Byrd has owned the property for over 40 years.  The existing site is composed primarily of a small two-story building in the middle with surface parking surrounding it.  Ms. Byrd is proposing to create a much denser situation there.  The redevelopment concept is to integrate parking and office by moving the parking underneath a portion of the building.  This creates a fairly dense configuration of office and parking, but they feel they have a good design as far as screening the parking.  The design also puts them in a situation where they fall within hefty restraints regarding height, setbacks, etc. that they have been able to overcome.  However, they have not been able to overcome the FAR regulations, which, in his opinion, is old text that promotes sprawl.  Ms. Byrd is requiring this to be a green building, and the existing text is preventing them from building their concept.

Chairman McFarlane asked how the existing FAR text is keeping them from redeveloping the property the way they want.
Doug Saunders, Transite Consulting Engineers (no address provided) – Mr. Saunders said they have addressed the FAR equation.  They used the current Code language to meet certain conditions and increased the FAR from .75 to 1.  The maximum building lot coverage is impacting them and keeping the project from moving forward; the 25% requirement which is imposed only on O&I zoning districts is holding them back.  As soon as they implement a use for their zoning that meets the zoning requirements, they are penalized.  Although the maximum lot coverage requirement is what hinders them most, TC-5-07 is also pertinent to their project and would help address density and FAR issues.
Chairman McFarlane asked what would have to be changed on this project under the existing Code to allow them to redevelop the property as proposed.  Mr. Lineberry replied lot density and development of the project.  The proposed plan is for 40,000 square feet of office use.  The property currently has 16,000 square feet of office use.  They would have to reduce the proposed 40,000 square feet because of the lot coverage and parking requirements.  Mr. Saunders added that basically, the lot would have to be redeveloped in one of two ways.  The current zoning permits institutional uses with no limitation on FAR or maximum building lot coverage.  As an alternative, they could use the same basic design but would have to redevelop the property as a hospital or other institutional use that would generate more traffic and be more dense than an office.  It would have the same square footage of development and the same impact as their current proposal, but would be an institutional use instead of an office use.
Mr. Silver said Planning staff is researching the reason that the office component in O&I districts is penalized under the existing ordinance, even in mixed use projects.

Chairman McFarlane asked where the developer is in the process for having this project approved.  Mr. Saunders replied they have submitted preliminary site plans and received the first review and comments.  They cannot do this scale of a project under current zoning for this type use.  The alternative is to redevelop something smaller and go with the conventional design, which is what the Code currently encourages, but that is not as responsible or environmentally-sensitive as their proposal.  A smaller building will not accommodate LEED certification, green roof technology, etc. because the developer would not get enough return on her investment to recoup the costs of the upgraded green building.  Under the alternative redevelopment, they could only have 18,000 square feet for the building instead of the existing 16,000 square feet and would have to increase the surface parking impact in order to accommodate the increased square footage of the building.  The increased impervious surface coverage would increase runoff to the buffer for the stream on the property.  Their proposed redevelopment project would give them three times the existing square footage, reduce the existing impervious surface coverage, allow for LEED certification and green roof technology, and reduce surface runoff from 9 cfs to 1 cfs.
Chairman McFarlane stated there are two issues:  Ms. Byrd's project, and substantial changes to the Zoning Code.  Staff recommends deferring action on the text changes until the rewrite of the Zoning Code.  She understands the developer's issues, but does not want to change the ordinance just to accommodate one project.
Ms. Baldwin expressed confusion about staff's recommendation.  Mr. Silver explained that after performing the impact analysis and looking at every O&I site City-wide, staff believes that moving forward with the text change as proposed is the best alternative.  Staff's recommendation was based on memorializing the Board of Adjustment ruling, not moving forward with the two text changes as proposed.  If the Committee desires to memorialize the Board of Adjustment ruling in the Code, staff recommends holding the text changes until the rewrite of the Zoning Code.  Based on the current Zoning Code, staff recommends adoption of the two text changes as proposed.  Ms. Baldwin asked what the potential impacts are if the text changes go forward.  Mr. Silver said all the impacts staff found were positive.  Negative impacts result by keeping the current text.  Staff found serious inconsistency in the Zoning Code that the O&I districts are treated differently than other zoning districts and they cannot find the rationale for this discrepancy.  Staff also found that the Board of Adjustment ruling was perpetuating a false perception and the ruling was not codified.  The existing Code prohibits vertical mixed use and encourages suburban office sprawl with more impervious surface.  It does not have the flexibility the City is looking for as it becomes more urbanized.  Mr. Silver stated that many developers have expressed problems with the existing Code, and most decide to take the path of least resistance and conform.
Mr. Saunders clarified the density issue as it relates to Ms. Byrd's proposed redevelopment and the proposed text changes.  They would be increasing the square footage under the current O&I zoning to the maximum lot coverage permitted for the building size and square footage, but that same zoning will allow them to develop 43,000 square feet as a school, church, motel, etc.  Those institutional uses generate higher density and higher traffic than office uses.  The text change does not allow increased density, but allows a developer the same leeway in development that is permitted in all other zoning districts in the Code.  Referring to the lot coverage column on the chart of zoning districts that allow vertical mixed use, Mr. Silver pointed out that only the office component in the O&I districts has a cap.  It is unlimited in all the other districts.  He said adoption of the ordinances would be an important step in treating all zoning districts the same.
Mr. Stephenson said it seems anomalous that the office use portion of O&I zoning is restricted to lot coverage, but there must have been a reason for it at the time that particular ordinance was adopted.  In terms of going forward with the new Comprehensive Plan and a new paradigm for compact, walkable, sustainable development, he would prefer to work out a solution for this project on its own merits.  He would like to have a conversation about how to offer additional density for office projects in O&I districts in exchange for community benefits, but is not prepared to have that conversation here today.  Mr. Silver cautioned the Committee members against seeking community benefits in exchange for density in O&I districts when other districts do not have to provide such benefits for office use.
Mr. Lineberry said that Ms. Byrd is not a typical developer.  She has pushed this project to go much further than most of his clients would.  The typical developer would go with the lowest common denominator, i.e., the typical suburban design, with the building in the middle of the property surrounded by surface parking.  Ms. Byrd will ask for a premium lease for the building tenants because her project is for a green building, which is more expensive.  Without this text change, the Zoning Code prevents people from doing what the City wants them to do with development.  Chairman McFarlane pointed out that removing the maximum lot coverage requirement opens up the City to many projects that will be unlike Ms. Byrd's.  Ms. Byrd suggested her project could serve as the model for the type of development the City wants.  Mr. Stephenson said not all developers have the same interest in green building that Ms. Byrd has, but it would be good to incentivize them to do so with a text change that offers density increase in exchange for community benefits.  He reiterated that Ms. Byrd's case should be worked out on its own merits.

In response to a question from Ms. Baldwin, Mr. Silver stated it is legal to have different standards for different zoning districts.  However, from a planning principle point of view, it is desirable to treat all districts equally.  He and Mr. Botvinick are still discussing why O&I zoning districts are being treated differently than other zoning districts.  If incentives are being discussed for office uses, which he does not think is necessary, they should be considered for all districts, not just O&I.  Mr. Silver wants to understand the purpose and intent of why the office component of O&I districts is being treated differently than all other zoning districts.  His comfort level is that all zoning districts be treated equally.  If they are not treated equally, it is necessary to understand the purpose and intent for the unequal treatment and outline that in the Code.

Discussion regarding the text changes and their potential impacts continued.  Chairman McFarlane agrees there was apparently a reason that the office component of O&I districts is treated differently, and she would like to know what that reason is.  If the reason no longer exists, there is no reason for the text to remain.  Mr. Silver said he had talked to Mr. Botvinick about O&I districts once being buffer districts, but he has not found anything on record other than they were perceived as buffer districts between more intense and residential areas.  He thinks the O&I language was probably adopted when the original zoning districts were adopted in the 1950s.  Based on his research to date, Mr. Hallam conjectured that the language was based on the suburbanization of Raleigh.  Mr. Silver also wants to research the evolution of, and rationale for, the FAR, because .75 is very low and equates to a single family home.  He was surprised that FARs of .75 and 1 are used for office components in intense areas.  For example, New York City's FAR goes up to 18 for high rises, and it is not uncommon to see a range of 3 to 6 for office use.
This item will be held in Committee to allow staff time to perform further research.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 10:21 a.m.

Leslie H. Eldredge

Deputy City Clerk
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