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Chairman McFarlane called the meeting to order at 9:11 a.m.
Item #07-10 – Tree Conservation Ordinance – Proposed Text Changes; Tree Survey
The following information regarding the tree conservation ordinance was included in the agenda packets:


This item was last discussed at the March 25, 2009 Comprehensive Planning Committee meeting.  After a lengthy discussion, the Committee recommended that staff and the Tree Conservation Task Force meet to discuss a resolution on the last remaining item (Ordinance Modification #6) from the list of Text Change recommendations.  As directed by the Committee, staff and the Task Force have met and developed a resolution acceptable to both parties.  The proposed resolution is included in the packet and a presentation will be made at the meeting.
David Brown, JDavis Architects, 510 Glenwood Avenue – Suite 201, Raleigh, NC  27603-1262 – Mr. Brown represented the Tree Conservation Task Force (TCTF).  He stated that by unanimous decision, the TCTF and City staff had reached a compromise agreement that a property owner could use the critical root zone, which is well-defined in the ordinance, and extend 10 feet beyond that to establish the tree conservation area.  Mr. Brown distributed copies of the following language which the Task Force recommends adopting as the standard/criteria in the establishment of the boundary for tree conservation areas:


Secondary tree conservation areas identified in City of Raleigh Code Section 10-2082.14(b)(2) a, b, c and d and alternate compliance areas to c and d will be allowed to increase the boundary of a tree conservation area by no more than ten feet (10') from the critical root zone, measured perpendicular to the tree conservation boundary or ten feet (10') from the furthest tree three inch (3") or greater but less then ten inch (10") dbh that is also counted toward the basal area calculations.  The ten foot (10') foot increase in dimension is optional and would allow someone to increase the tree conservation area (and area of protected root), with ten (10) feet being the maximum distance.  The extended area will have to be examined for each fifty foot (50') section of tree conservation area, and each section would still be required to have a basal area ratio of thirty (30) square feet/acre.  Secondary tree conservation areas along major and minor thoroughfares 10-2082.14(b)(2) a and b can not exceed the current standard of one hundred foot (100') maximum width.


Notes:

This option is not allowed for individual tree tree conservation areas (Section 10-



2082.14(b)(2) e and f).

This change would be listed in the first paragraph of Section 10-2082.14 (c).

Mr. Stephenson made a motion to recommend approval of the recommendation.  The Deputy City Attorney clarified that the City Council action would be to direct Administration to prepare a text change to incorporate the above-referenced standard/criteria in the establishment of the boundary for tree conservation areas and authorize a public hearing for that text change upon completion of the ordinance.  Ms. Baldwin seconded the motion, which carried unanimously, 3‑0.
Immediately before the meeting was adjourned, Bill Padgett asked to comment on the tree ordinance.

Bill Padgett, 1213 Dixie Trail, Raleigh, NC  27607-6841 – Mr. Padgett stated that at the last Comprehensive Planning Committee meeting, City staff was directed to bring a recommendation to the Committee as to how some of the property owners who were subject to the tree conservation ordinance might become exempt and be able to perform normal landscaping-related activities that most homeowners do.  He has not seen that proposal yet.  Mr. Padgett said Raleigh's tree conservation ordinance is incredibly complex.  He distributed his own proposal for the record:

Simply add to Raleigh's ordinance the following (from the Town of Cary tree ordinance):

(E)
The removal of vegetation on property located within an approved residential subdivision which is zoned for single family use, and provided such vegetation is not a portion of a required streetscape or other landscaping buffer.


Or same amendment with a slight modification:


The removal of vegetation on property located within an approved residential subdivision which is zoned for single family use and has a dwelling on the property, and provided such vegetation is not a portion of a required streetscape or other landscaping buffer.

Item #07-50 –Z-8-09 – Blue Ridge Conditional Use
The following information regarding Z-8-09 was included in the agenda packets:


This is a request to rezone 9.58 acres located on the south side of Blue Ridge Road, opposite its intersection with Homewood Banks Drive, from Residential-4 (R-4), Residential-6 (R-6) and Office and Institution-1 with Special Highway Overlay District-1 (O&I-1 with SHOD-1) to O&I-2 Conditional Use with SHOD-1.  Zoning conditions associated with this request prohibit numerous uses, limits office development to a maximum of 225,000 square feet and hotel development to a maximum of 300 rooms, limits driveway access on Blue Ridge Road to one full movement driveway and one right-in/right-out driveway, provides for cross-access, limits building height to a maximum of 75 feet, requires structured parking for more intense developments, and addresses minimum setbacks and landscape buffers.


This request is consistent with the land use recommendation of the Comprehensive Plan.  The Crabtree Small Area Plan designates this site for "high intensity" use, listing hotels, offices and medium to high density residential as appropriate uses.

The Planning Commission recommended approval of the request (10-0 vote).

Included in your packet is a summary of trip generation potential for the build-out of the site under the proposed zoning.
Commission Support Planner Doug Hill presented this item, including a PowerPoint presentation for illustration.  The site is 9.58 acres in size and is comprised of two parcels.  It is currently undeveloped.  The public hearing for the rezoning was held January 22, 2009.  The site is heavily wooded, and there is City Greenway along House Creek.  There are steep slopes on most of the site and the surrounding area; most development to date has been on Blue Ridge Road.  Condition J of the application states there will be no buildings or parking areas south of the sewer easement.  With regard to urban form, the site is in the Northwest District Plan, on the edge of the Crabtree focus area designated as high intensity use, such as hotels, offices or medium- to high-density residential.  The rezoning request is consistent with the Comprehensive Plan.  The potential impacts associated with the rezoning request are:  (1) the rezoning could add 42 students, and the base middle and high schools are currently overcrowded, and (2) the rezoning could add 39,840 gpd (gallons per day) demand to the City's water and wastewater systems.  Mr. Hill distributed copies of the revised conditions that were submitted on April 28.  Staff is still working with the applicant on traffic impact analysis, but the new conditions limit development on the property so that "no more than 330 total trips will be generated by the proposed development in the PM Peak Hour."
Mr. Stephenson asked what the average slope is, and whether there are any conditions relative to where on the site the applicant will build.  Mr. Hill said he would defer to the applicant for a response.  He noted that there is a life care center immediately to the west of this site, and their solution was to terrace their property.

Chairman McFarlane asked about stormwater controls and if there was a possibility of stormwater runoff going into Crabtree Creek.  Mr. Hill replied that there is no watershed protection overlay, so the City's standard stormwater regulations apply.
Mr. Stephenson asked if any of the approximate 40,000 gpd would be used outside the building, such as for irrigation.  Mr. Hill replied he did not know anything specific about the water usage, only that it would be additional on-site usage.  Mr. Stephenson pointed out that if there is an opportunity to reuse water on-site, it could help reduce costs to taxpayers for stormwater impacts and water conservation.
David Brown, JDavis Architects, 510 Glenwood Avenue – Suite 201, Raleigh, NC  27603-1262 – Mr. Brown  said he was present with Ken Thompson of JDavis Architects and Christa Greene of Greene Transportation Solutions.  He addressed the House Creek issue briefly, stating that the owner of the property has made three land gifts over the last five years totaling approximately six acres, on and around House Creek, which will be part of the City's Greenway System.  He illustrated those protected areas on a map.
Ken Thompson, JDavis Architects, 510 Glenwood Avenue – Suite 201, Raleigh, NC  27603-1262 – Mr. Thompson stated that with regard to the wastewater issue, it is their understanding that irrigation was not included in the calculations and therefore would be in addition to the estimated 40,000 gpd impact.

Mr. Stephenson asked if the applicant would consider adding a condition that no drinking water would be used outside the building, and Mr. Thompson replied they had not discussed that.  Most of the conditions address issues identified by neighbors and staff as the project moved forward.  He pointed out the afternoon trip generation for the development will be limited to 330 trips.
Chairman McFarlane stated her initial concern was with the sloped property draining to the creek.  Mr. Thompson said their current plan has a parking deck with a wrapped building to limit the impacts of grading and stormwater runoff.  Mr. Stephenson said any development of the property will involve a significant amount of grading.  The Committee's concern about stormwater runoff during construction is to keep sedimentation on site.  Mr. Thompson said he thought there was a text change coming forward that would increase urban control, and the applicant did not include a condition regarding control of stormwater runoff and sedimentation during construction.  Chairman McFarlane said her recommendation would be to raise the stormwater control during construction to a 25-year storm event standard, and Mr. Thompson said they would agree to that, and that the permanent stormwater structures would be in place by the end of grading.
Mr. Stephenson asked if the applicant was considering water reuse on site, and Mr. Thompson replied affirmatively; the project is still in the early design stages, and water reuse is still in discussion.  Mr. Brown pointed out that this land would require site plan approval, and the record today can state that water reuse is an issue that will be examined during site plan approval.  Mr. Stephenson suggested it would be better to put to record that the applicant would minimize the use of drinking water outside of the building, and Mr. Brown agreed they would do that.
Deputy City Attorney Ira Botvinick asked if the Committee was considering a requirement that the site plan to have City Council review.  Mr. Brown said that typically, these types of projects would require review by the Planning Commission.  Planning Manager Christine Darges suggested referencing a non-administrative site plan approval process, because the type of proposed development would determine whether the review and approval would be by the Planning Commission or the City Council.
Mr. Botvinick asked if the numbers in the traffic impact analysis were determined from the most recent ITE (Institute of Transportation Engineers) data.  Mr. Thompson said they were, and Mr. Botvinick suggested that fact be referenced in the conditions.
Mr. Stephenson moved to recommend that the City Council approve Z-8-09 with the revised conditions submitted April 28 plus the three additional conditions discussed today:  (1) stormwater control during construction will be at the 25-year storm event standard and permanent stormwater structures will be in place by the end of grading; (2) site plan review will be non-administrative and will show that the applicant has taken steps to minimize the use of potable water outside of the building; and (3) reference will be made that the traffic count used for the traffic impact analysis was determined from the most recent ITE data.  Ms. Baldwin seconded the motion and approval was unanimous, 3-0.
Item #07-51 –Z-12-09 – Marcom Street and Kelford Street Conditional Use
The following information regarding Z-12-09 was included in the agenda packets:
This is a request to rezone 1.31 acres located between Marcom Street and Kelford Street at Stovall Drive from Residential-10 (R-10) to Residential-15 (R-15) Conditional Use.  Zoning conditions associated with this request limit uses to single family detached dwellings and townhomes, limits building height to a maximum of 30 feet, addresses roof pitch, architecture, building materials, tree conservation, parking location, driveway location, cross-access, provides for an additional 10% on-site parking and requires stormwater detention for a 50-year storm event.

The Planning Commission recommended approval of the request (10-1 vote).  The Commission determined that the request is consistent with the land use recommendation of the Comprehensive Plan.  The subject property is located within the Gorman-Burt Neighborhood Plan.  The Neighborhood Plan specifies (Policy 3) that:
"Densities higher than Residential-10 should be focused within three hundred [300] feet of the rights-of-way of Gorman Street, the section of Marcom Street east of Gorman Street, Varsity Drive and within two hundred feet of the Crest Road right-of-way…to promote the improvement of existing properties, make better use of transit possibilities, and provide a transition to those areas of the neighborhood which have more value as owner occupied housing."
The site is between 425 and 660 feet from the Gorman Street right-of-way.  Its current zoning corresponds directly with the provisions of the Neighborhood Plan, which places the site within an "area of 10 dwelling units or less."  However, the Neighborhood Plan also states that:


“Future rezoning to higher density residential in the Gorman-Burt Neighborhood should include the application of development guidelines…other areas of the Gorman-Burt Neighborhood may also be appropriate for higher density housing using these guidelines, which may be used in conditional use zoning cases for higher densities…"

The conditions proposed for the rezoning incorporate the higher-density development guidelines listed in the Neighborhood Plan.
Commission Support Planner Doug Hill presented this item, including a PowerPoint presentation for illustration.  He explained that the original proposal was to rezone the property from R-10 to R-20, then the applicant changed the R-20 request to a request for R-15 Conditional Use.  The 1.31 acres is composed of five lots and is currently developed as low-density residential.  The property is located between Marcom Street and Kelford Street, at Stovall Drive.  Most of the surrounding use is single family or duplex homes, and there has been some redevelopment of group housing to the east.  The site is heavily wooded.  With regard to urban form, the site is located in the Gorman-Burt Neighborhood Plan.  That plan calls for higher density along Gorman Street and areas adjacent to the North Carolina State University (NCSU) campus complex; however, Policy 3 of the Gorman-Burt Neighborhood Plan includes a statement that other areas of the Gorman-Burt Neighborhood may be appropriate for higher density housing using certain guidelines listed in Policy 3.  Mr. Hill said the primary question in this case is whether or not the proposed higher density development is an appropriate design.  The Planning Commission found the rezoning to be consistent with the Comprehensive Plan, as the case conditions conform to the Gorman-Burt Neighborhood Plan development guidelines for higher density housing.  Mr. Hill distributed copies of a point by point comparison of the Gorman-Burt Neighborhood Plan high-density development guidelines and the corresponding conditions proposed by the applicant to meet those guidelines.  The potential impacts associated with this rezoning request are:  (1) the rezoning could add six students to the currently over-capacity base schools, and (2) the rezoning could add 6,878 gpd (gallons per day) demand to the City's water and wastewater systems.  He reiterated that the main issue is whether higher density is appropriate for this particular area.  Staff received revised conditions yesterday which primarily address building materials and design.  The applicant's attorney distributed copies of the conditions dated April 28.  Mr. Hill noted that conditions 5, 11a and 19 had changed, but the others were the same as the conditions that were included in the packets.

Mr. Hill also provided copies of proposed conditions from September 19, 2008 through April 15, 2009 that traced the history of tree conservation conditions on the site.  Discussion between staff and the applicant was aimed primarily at tree conservation on-site.  Since the site is less than two acres, the tree conservation ordinance does not apply, so conditions for tree conservation were not included originally.  These tree conservation conditions are concessions on the part of the applicant.  The trees on this property are numerous and dense.  Mr. Hill pointed out that in the series of tree conservation conditions, each iteration honed the language a little further to make tree conservation viable in order to preserve existing trees and maintain the character of the site that might be lost.  Conditions 6 through 9 pertain to tree conservation on site and Condition 10 pertains to preservation of City trees, i.e., trees in City rights-of-way.
Chairman McFarlane confirmed with Mr. Hill that of 16 trees on the property, the applicant will keep four, which is 25%.  Mr. Stephenson noted the change of language from "root system" to "critical root zone" (CRZ).  Mr. Hill and Deputy City Attorney Ira Botvinick explained that root system, by definition, would cover a larger area, and the CRZ was part of the root system.  Root system is not defined anywhere in the City Code, so staff could not enforce any conditions relating to root systems since it would not be possible to tell where a root system was located and measured.  The applicants stated their intent was to protect the CRZ, and that change was made at the request of staff so the CRZ could be defined and measured.  Mr. Stephenson asked if all other aspects of Condition 6 related to tree conservation would be equally or more restrictive than the first version, and Mr. Botvinick replied affirmatively.  Mr. Hill pointed out that Condition 9 also states that any preserved trees that do not survive will have to be replaced.
Karen Kemerait, Esq., Blanchard, Miller, Lewis & Styers, 1117 Hillsborough Street, Raleigh, NC  27603-1505 – Ms. Kemerait represented the applicants, Cary and Alison Squires, who were present today.  They have attended all the meetings of the West CAC and the Planning Commission.  The Squires are local people, but are not developers and do not have unlimited funds.  The project is only 1.31 acres in the West CAC, and they would like to build townhomes on the site.  They own the property with Cary Squires' parents, who live in Florida.  The Squires plan to revitalize this property, and in turn hope that will help revitalize the neighborhood and surrounding area, which is almost exclusively a rental area occupied mostly by NCSU students.  They hope to start a trend for redevelopment in this area; the properties are geared toward home ownership and the Squires will be one of first families living in the townhomes.  Two Valid Statutory Protest Petitions (VSPP) were filed in this case.  After several meetings with the Planning Commission and West CAC, both commissions recommended approval; only one Planning Commission member voted against the rezoning.  Meetings with the neighbors, the CAC and the Planning Commission resulted in 23 very detailed conditions.  The Squires have made an extraordinary effort to put enforceable conditions into their plan.  At one point, the CAC had mentioned it wanted new development in the area and wanted to raise the bar for future development, and Ms. Kemerait believes this townhome project will do that.  One of the VSPPs was filed by Ken Lucas, and his attorney has spoken against this rezoning request.  Ms. Kemerait illustrated on a map that the property across the street from the Squires' property is already zoned R-15.  It is the Sylvan Park Apartments, about 150 apartment units, owned by Mr. Lucas.  Ms. Kemerait pointed out that one of the special features of the Squires' property is the number of large mature trees.  The Squires are committed to preserving trees, even though this site is not subject to the City's tree conservation ordinance.  The four tree conservation conditions are all voluntary efforts on the part of the Squires.  The trees are very large with extensive CRZs, and this makes development of the property difficult.  The Squires have committed to saving 25% of the large trees, and the latest conditions are more enforceable and restrictive.  The four detailed tree conservation conditions will effectively ensure preservation of 25% of the large trees and two City of Raleigh trees located in City rights-of-way.  Additionally, they have agreed to replace trees that die for any reason.  The Squires had to change the layout of the project and may lose units in order to ensure the conservation of trees.  Ms. Kemerait reviewed the history of the conditions for tree conservation.  The Squires met with City Forestry Specialist Andy Gilliam and Planning Staff and created the latest four detailed conditions, which she reviewed with the Committee.  Ms. Kemerait said she spoke to Councilman Crowder after last week's City Council meeting, and as a result of his concerns, the applicants had made three conditions more restrictive:  (1) in Condition 5, Masonite was excluded as a building material; (2) Condition 11a increases the size of the porches; and (3) Condition 19 states that the retaining wall will be made exclusively of brick.  Ms. Kemerait concluded her remarks by stating she and her clients appreciate all the time and effort spent by the Planning Commission and City Council on this project.
Mr. Stephenson asked how many total units were planned, and Ms. Kemerait replied there would be a maximum of 19 units.
Alison Squires (no address provided) – Ms. Squires stated that version number 3 of the conditions that applied to the tree protection zone changed at the request of Planning staff, Ted Shear of the Tree Conservation Task Force, and Mr. Lucas' attorney, Kemp Sherron.  The argument was that in that version, 19 trees were identified as being in the tree protection zone.  The applicants were assured by Mr. Gilliam and Mr. Shear that all of those trees would die if development came within 10 feet of their tree trunks.  Ms. Kemerait said the conditions always stated the Squires would preserve 25% of the trees on the property, and never provided a specific number.  Ms. Squires noted that by default, because they are in the CRZ, seven smaller trees will automatically be saved because removing them would destroy the CRZ.  Ms. Kemerait pointed out that the conditions do not state that seven smaller trees will be preserved, only that 25% of the trees on the property will be preserved.
Mr. Stephenson asked if the applicant would be willing to remove "wood based composite siding" from Condition 5.  Ms. Squires said they plan to use Hardiplank, and they will exclude wood based composite siding as a potential building material.

Mr. Stephenson referred to an e-mail the Committee members received which included an image of townhomes.  He asked if that image had been presented to the CAC and if the image would be the Squires' project.  Ms. Squires replied affirmatively, adding that the picture was the best rendition by their architect.  Mr. Stephenson stated the conditions do not support the picture.  For example, the picture shows that every townhouse will have a first- and second-story porch, but the conditions do not state that.  The CAC voted in favor of the project based on that picture, and therefore the CAC will expect every building to have a first- and second-story porch.  The conditions state that at least one townhouse dwelling unit in each townhouse building will have both a first- and second-story porch.  Chairman McFarlane agreed that the CAC vote was based on a picture that does not match the conditions.  Ms. Squires offered to modify the condition and Ms. Baldwin asked the Deputy City Attorney to provide guidance to her.  Mr. Botvinick commented that he has long advocated not using pictures, and this is an example why.  Based on the discussion, his understanding is that the Committee members would prefer that each unit have a porch and that the porch would be the full width of the unit.  The first sentence of Condition 11a currently reads "On the front exteriors of the townhouse dwelling units, there will be at least one townhouse dwelling unit in each townhouse building that contains a first floor porch, and there will be at least one townhouse dwelling unit in each townhouse building that contains both first and second story porches."  He suggested that the first part of that sentence be revised and the second part of the sentence after the comma could remain as written.

Ms. Kemerait said they would commit to the changing the conditions as noted above and would submit revised conditions by tomorrow.

Andrew Caldwell, 7104 Grandview Court, Raleigh, NC  27615-5505 – Mr. Caldwell stated he owns three properties on Burt Drive at the end of Stovall Drive.  He supports the Squires' efforts to rezone their property from R-10 to R-15.  He likes the idea of promoting home ownership in the area.  He said he was at the meetings where the picture was distributed, but he did not "take it as gospel."
Kemp Sherron, Esq., Wyrick, Robbins, Yates & Ponton, LLP, 4101 Lake Boone Trail – Suite 300, Raleigh, NC  27607-7506 – Mr. Sherron said he was present on behalf of Ken and Dawn Lucas.  His clients, and Nell Brafford, each filed VSPPs in this case.  They do not think the proposed rezoning to higher density will benefit the neighborhood or increase the value of the surrounding properties.  This case benefits the petitioners at the expense of the neighboring property owners.  The question is whether on this small 1.3-acre parcel the Squires should be allowed to go from five single family detached dwelling units to 19 units.  There are currently five units on the property and they can build 13 units today.  The question is whether they can cram another six units onto this property to make it 19 units.  That is how his clients view this, and that is the primary problem they have with this case.  Mr. Sherron said he would talk about the failure of this plan to meet the requirements of the City's Comprehensive Plan.  The petitioners just filed new conditions; yesterday's conditions are the tenth set of conditions filed and they still do not have it right.  The repeated changes to the conditions explain why his clients have problems with this case.  Mr. Sherron said everyone is missing the whole big picture; they are focusing on the minutiae of the conditions, not whether the rezoning meets the Neighborhood Plan or the Comprehensive Plan.  He asserted that this case does not comply with the Comprehensive Plan.  The petitioners believe all they have to do is adopt conditions to get an increase in zoning, but that is not what the Gorman-Burt Neighborhood Plan says.  Mr. Sherron distributed copies of Part 5 – Gorman-Burt Neighborhood Plan contained in the Raleigh Comprehensive Plan, which included text and a map he had highlighted.  He pointed out that on the map, this site is located in the white area, which the Plan states should be R-10.  He drew the Committee's attention to Policy 3 on the second page and read aloud the highlighted first two sentences:  "Future rezoning to higher density residential in the Gorman-Burt Neighborhood should include the application of development guidelines.  These densities higher than Residential-10 should be focused within three hundred feet of the rights-of-way of Gorman Street, the section of Marcom Street east of Gorman Street, Varsity Drive and within two hundred feet of the Crest Road right-of-way."  The last sentence of that same paragraph is a qualifier for higher densities and lists the conditions that are desired: "Other areas of the Gorman-Burt Neighborhood may also be appropriate for higher density housing using these guidelines, which may be used in conditional use zoning cases for higher densities."  Mr. Sherron opined that the rezoning request is not appropriate for R-15.  The Squires' property is located in the middle of the block and the surrounding properties are all zoned R-10.  The only property on that block zoned higher than R-10 is located along Gorman Street.  He said the petitioners would have the Committee believe that because they have composed the conditions that are set out in the Gorman-Burt Neighborhood Plan, they should automatically be granted higher density, but that is not how it works.  First, the decision must be made that the property is appropriate for higher density, then the conditions are written, not the other way around.  His client bought the Sylvan Park Apartments in 1999.  He did not develop the apartments; they had been built in 1977.  He owns two small lots immediately adjacent to the apartments at Marcom Street and Stovall Drive.  He also owns the lot to the north across Marcom Street.  Ms. Brafford owns the lot beside his, north of Marcom Street.  She owns the lot that runs between Marcom Street and Stovall Drive, along the entire east side of this property.  Three of the four sides of this property are owned by his client or someone else who also filed a VSPP in this case.  His client also owns approximately 15 other properties scattered about in this area.  If he thought this rezoning was better for the neighborhood, he would be here today to support it, but he does not.  The other item Mr. Sherron takes issue with is way City staff analysis is set out in staff report.  He believes it is incorrect.  Mr. Sherron referred to the section titled "Comprehensive Plan Summary Table" on page 4 of the Certified Recommendation, noting that the Urban Form is designated as R-10 and the Specific Area Plan designated is the Gorman-Burt Neighborhood Plan, which states the property is appropriate for R-10 zoning.  He read aloud the first sentence of the analysis:  "This proposal is consistent with the Comprehensive Plan."  Mr. Sherron stated he does not understand how staff could say the proposed rezoning is not consistent with the Urban Form or Specific Area Plan, yet say it is consistent with the Comprehensive Plan.
Mr. Stephenson asked if staff determined consistency with the Comprehensive Plan for this site based on the last sentence of Policy 3 in the Gorman-Burt Neighborhood Plan.  Mr. Hill replied affirmatively, and pointed out that specific language from the Neighborhood Plan is included in staff's report.  Mr. Stephenson said it is very clear why staff determined the rezoning request is consistent with the Comprehensive Plan.  Mr. Hill said Mr. Sherron was correct in stating that the question before the Committee is whether the application of the design guidelines outside this area specifically designated for higher density an appropriate application.  Mr. Sherron stated his point is that it is not the conditions that justify the higher zoning.  The primary decision to be made is whether the property is appropriate for higher zoning.  If it is, then you must impose conditions.  His clients believe the Squires' property is properly zoned at R-10.  It has been zoned R-10 since 1967.  The surrounding uses of the property are not consistent with the Comprehensive Plan.  His clients believes this rezoning request is not good for neighborhood or surrounding properties, and that is why they have fought so hard against this case.
At Ms. Baldwin's request, slides were shown of the surrounding properties.
Ted Shear, 928 Ravenwood Drive, Raleigh, NC  27606-1636 – Mr. Shear stated the petitioners came to the community with an offer to set a new standard in aesthetic and environmental.  All the community has ever asked is that the rhetoric match the conditions.  Mr. Shear said Condition 6 does not protect the CRZ; it allows disturbance up to 30% of the CRZ.  The CRZ is determined to be the minimum area that should not be disturbed in order not to lose trees; that is why it is defined as "critical."  If this standard was opened up, everyone who is held to the CRZ standard will ask why they are held to that standard when others are not.  Mr. Shear said the original condition stated the applicants would save 25% of the trees that were 24", but did not say 24" or greater.  The applicants said they would change that language, but they did not.  Instead, they came back with all kinds of other conditions.  They said they would save a bunch of trees, but only 10 feet around each tree, which clearly would have been a disaster, so that proposed condition was rejected.  The applicants claim they never submitted specific numbers regarding the trees to be saved.  However, they turned in conditions and a map which showed all the trees designated as "save" or "don't save."  A question arose as to the discrepancy between the text of the condition which stated that 25% of the trees will be saved and the map that designated specific trees to be saved.  The condition was changed again to state that the applicants would save 25% of the trees and all but 30% of the root system.  Mr. Shear said it is reflected in the Planning Commission record that this was not a staff-generated change.  There are general standards as to how much a tree covers, and the applicants could easily have added language to the condition to state that the total root system is defined as some measurement greater than 1.25 meters for the trunk, or some relation to the height of the tree.  Mr. Shear contends there was never any really strong intent to save the trees.  The last sentence of Condition 9 states "The Homeowners Association shall be responsible for the enforcement of the provisions of this condition."  Mr. Shear said the Homeowners Association will not self-police itself to spend lots of money to replace trees that die when it was not their fault.  Condition 10 states in part that "If either of the two City of Raleigh trees located in the public rights-of-way adjacent to Stovall Drive and Marcom Street, as shown in Exhibit 1, were to die due to impact from development of the Property, the applicant will provide payment to the City of Raleigh for the appraised landscape value of that tree."  Mr. Shear asked how the City will collect that money.  He received new conditions by e-mail last night.  On his copy, Condition 11a regarding porches stated that porches will be 6 feet wide and 44 feet deep.  He said this type of typographical error has been rampant throughout this process.  Mr. Shear stated that in his experience, property owners always build what is in their financial interest, regardless of what they tell the CAC.  When this project was first presented to the CAC, the conditions were rife with errors, and the CAC took a vote to state they would not take a position on the case because it was full of errors.  That vote was reported to the City Council and the Planning Commission.  The Planning Commission asked the CAC to take another vote, which allowed the petitioners to bring their tenants and friends to the meeting and get a majority vote.  Mr. Shear opined that was highly unusual, and it is not the place of the Planning Commission to reject a vote of the CAC that they did not like and try to force another vote in collusion with the petitioner.  He said Planning Commission member Clyde Holt stated before voting against the rezoning request that "This is bad planning" and Mr. Shear agrees.
Mr. Stephenson asked Mr. Shear if the earlier conditions regarding tree preservation were more restrictive.  Mr. Shear said his opinion is that the earlier conditions were more restrictive and were enforceable, and were enforceable in the same spirit of the City ordinance that enforces the CRZ.
Mr. Botvinick suggested that the safest course of action would be to readvertise the rezoning request with new conditions and start the process over again.  Readvertising would eliminate any procedural or other questions to avoid potential challenge of the rezoning ordinance in court.  If The Committee does not want to take the safest course, it is left with the question "Whose theory of the history of this request is accurate?"

Mr. Stephenson said the safest course appeals to him.  He also had questions about the parking and screening condition.  There was brief discussion of Condition 14.
John Harris, 5112 Bur Oak Circle, Raleigh, NC  27612-3101 – Mr. Harris stated he is the engineer on this project.  The applicants desire to have all parking internal to the project so a motorist only sees the townhouse units when driving by the project.  They are providing 10% in addition to that required in the landscape ordinance.  His understanding of the Comprehensive Plan is to set out what is desired, but things do not always work out as expected.  The people who live in this area voted for the change.  The Squires are doing everything they can to protect trees.  They have had so many changes with the conditions because of their desire to please; they have a passion for what they are doing and want everyone to be happy.  Mr. Shear had stated that he wants the 1.25 rule applied.  The applicants went to that because it is a written standard in the City Code.  Mr. Shear objects to active tree root preservation but that is allowed by the City Code.  The 1.25 rule would prohibit what is there now.  Mr. Harris said they are working with enforceable language as well as they can.  (Mr. Shear interjected that he never made that statement.)  With regard to determining who will replace trees if they die, he said he does not know of anyone else who could do that other than the Homeowners Association.
Mr. Botvinick said the Homeowners Association has the responsibility of enforcing its covenants, and this language will be in the covenants.  The Homeowners Association is an additional enforcing agent, not the exclusive enforcing agent.

Mr. Botvinick said that one point made by Mr. Sherron that bears review by the Committee is the last line in Policy 3 of the Gorman-Burt Neighborhood Plan.  It is important to articulate why this area is appropriate for higher density.  The conditions do not explain that and they should.
Mr. Stephenson stated that because of the long debate internally and the unresolved issues, the safest course is to readvertise with new conditions.  Mr. Botvinick explained that would essentially start the process all over again.  The Council could set the zoning hearing date for this.  The City must advertise for no more than 25 days, and no less than 10.  The Council meets on Tuesday, May 5 and at that meeting could set the zoning hearing for the first meeting in June.  The other option is to wait until the next scheduled zoning hearing in July.

Mr. Stephenson moved to recommend that the City Council authorize a special zoning hearing for June 5, 2009 to consider Z-12-09 with the revised conditions.  Ms. Baldwin seconded, and the motion carried by unanimous vote of 3-0.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 11:20 a.m.

Leslie H. Eldredge

Deputy City Clerk
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