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The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, July 15, 2009, at 9:00 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Staff
Chairman Nancy McFarlane, Presiding

Deputy City Attorney Ira Botvinick
Mary-Ann Baldwin – late arrival


Planning Director Mitchell Silver
Russ Stephenson




Planning Administrator Greg Hallam

Planner Travis Crane
Chairman McFarlane called the meeting to order at 9:05 a.m.
Item #07-57 – TC-3-09 – Holly Ridge Farms Built Environmental Regulations
Planner Travis Crane presented this item, highlighting the following information that was included in the agenda packet:

This text change proposes to amend the Zoning Code to incorporate the Built Environmental Characteristics and Regulations associated with the Holly Ridge Farms neighborhood as derived from a neighborhood study.  The text change includes standards for minimum lot size, lot width, building setbacks, building height, parking location and street design.

NCOD Process:  The newly revised NCOD process contains three steps: the study phase, the text change phase and the rezoning phase.  The Neighborhood Conservation Overlay District process begins with a petition to study the built environment. Staff reviews information submitted by the petitioners and reports the prevailing characteristics (the 75th percentile) of the chosen characteristics.  Staff presents the study findings to the neighborhood and the City Council.

The intent of identifying the 75th percentile is to provide the Council with an understanding of the number of properties which may not fully comply with the proposed built environmental regulations.  However, it should be noted that the Zoning Code specifically states that all lots and structures existing at the time that the Neighborhood Conservation Overlay District zoning is first applied shall not be rendered nonconforming solely because of the Overlay District.  Therefore, replacement of existing structures with like structures that otherwise conform to the requirements of the underlying zoning district would be allowed.  City Council has the authority to accept the study results as presented by staff, or to accept a greater or lesser standard for any of the built environmental characteristics, even if a particular character element falls below the 75th percentile. 
Following the receipt of the Holly Ridge Farms neighborhood study, the City Council accepted the study results and authorized this text change with the built environmental characteristics and regulations proposed by the neighborhood applicants. If the text change is approved, the regulations are listed in the Zoning Code with a four year sunset date.  If the City Council does not approve a rezoning to apply the overlay within four years, the neighborhood regulations are removed from the Zoning Code. 

If the proposed built environmental characteristics and regulations (TC-3-09) were adopted, they would only become effective once the overlay is applied via the rezoning process.  The rezoning phase requires that 51% of the neighborhood property owners sign the rezoning petition, a much higher threshold for participation compared to a general use rezoning.  Once the zoning has been approved to apply the overlay, the regulations become officially effective.

Study Area:  The Holly Ridge Farm Subdivision is approximately 92 acres in size and contains 19 properties, 14 of which are developed.  A petition for neighborhood study was submitted to staff in October 2008 with 11 property owners signing.  A study was authorized by City Council in October 2008.  The petitioners requested that staff study front, side and rear yard setbacks, height and distance between buildings for primary structures, side and rear yard setbacks for accessory structures, parking configuration and street design.  Staff performed the study during the months of November and December of 2008.  The required neighborhood meeting was held in December 2008.  The study findings were presented to City Council in February 2009. At this same meeting, City Council authorized the text change.

Planning Commission Recommendation:  The Planning Commission recommended denial of the text change (9-3 vote), finding that establishment of the proposed regulations would not provide for the orderly growth of the City (public street connectivity and associated provisions for emergency services).    

TC-3-09 Built Environmental Characteristics and Regulations:  The discussion should focus upon the built environmental characteristics and values assigned.  The Committee has a range of options:  recommend approval of the text as proposed, remove and/or revise one or more characteristics and recommend approval of the text as amended or recommend denial of the text change.

Staff will be prepared to provide a detailed presentation of the neighborhood study and the built environmental regulations proposed by TC-3-09.
MS. BALDWIN ARRIVES AT THE MEETING AT 9:07 A.M.

The following summary of TC-3-09 was also contained in the agenda packet:

A proposal to amend the Zoning Code to incorporate the Built Environmental Characteristics and Regulations associated with the Holly Ridge Farms neighborhood as derived from a neighborhood study.  Adoption of these regulations will only become applicable if a NCOD zoning is subsequently approved by the City Council.

Proposed Regulations:

Minimum lot size:  80,000 square feet (1.83 acre)
Minimum lot width:  150 feet

Front yard setback:  Minimum of 80 feet.

Side yard setback (Principal building):  Minimum of 40 feet.
Rear yard setback (Principal building):  Minimum of 80 feet.

Side yard setback (Accessory structures):  Minimum of 12 feet.

Rear yard setback (Accessory structures):  Minimum of 12 feet.

Building separation:  Minimum of 80 feet between principal buildings.

Maximum building height:  35 feet

Vehicular surface areas:  Parking shall be located to the rear or side of the principal building, or on a circular drive.

Street design:  20-foot ribbon pavement with a shoulder section and no sidewalk.

Mr. Crane briefly reviewed the field calculations table for the built environmental characteristics identified by the petitioner for Holly Ridge Farms that was in the agenda packet.  The table represents staff's findings for enumerating the 75th percentile for each characteristic.  He also noted the petitioner had asked staff to study two additional characteristics, street design and parking.  As noted in the summary, the proposed regulations require parking to be located to the rear or side of the principal building or on a circular drive, and require the streets to be 20-foot ribbon pavement with a shoulder section and no sidewalk.
The Planning Commission discussed TC-3-09 in April and June of this year.  The discussion revolved around a couple of different thresholds related to the 75th percentile.  The City Code notes two different requirements related to the 75th percentile.  The first is that the property must be at least 75% developed, and staff determined that is the case with Holly Ridge Farm.  The development has 91 acres with 78 acres developed, which is development percentage of approximately 85.7%.  There are 19 lots in the subdivision and 14 are developed, resulting in a development percentage of 73%.  The Planning Commission talked in depth about City Code Sections 10-2054(f)(2)b and 10-2054(f)(2)c.  Section 10-2054(f)(2)b states "At least seventy-five (75) percent of the land within the area is developed."  It is staff's opinion that over 85% of the land is developed, and therefore this criterion is met.  (Later in the meeting, attorney Tom Worth indicated the correct citation should be 10-2054(f)(1)b.)  Section 10-2054(f)(2)c states in part, "In accordance with City Council's directive, the Department of City Planning shall complete an analysis of the specific built environmental characteristics and regulations for the neighborhood study area and identify the specific built environmental characteristics and regulations that reflect the predominant [greater than seventy-five (75) percent] representation of the lots within the neighborhood study area."  The figures in the chart reflect the 75th percentile predominant character for built environmental characteristics for this neighborhood.
Mr. Crane showed a slide of the subdivision lots and said some of the Planning Commission discussion revolved around the minimum lot size.  The minimum lot size in the proposed text change is 80,000 square feet, or approximately 1.83 acres.  Staff informed the Planning Commission of the number of lots that could be subdivided if the text change is approved, and those lots were indicated on the slide.  The Planning Commission also discussed the street/roadway network within the subdivision and private versus public streets.  Mr. Crane indicated that all streets in this subdivision are private.  He noted there is one section of dedicated public right-of-way on the north end of the subdivision; however, the street that lies within that public right-of-way is privately maintained.
Paul Brant, 4919 Shallowbrook Trail, Raleigh, NC  27616-6107 – Mr. Brant noted that this is the first case to go through the new NCOD process.  He stated the Holly Ridge Farm Homeowners Association applied for the NCOD in order to preserve the quality of life in the neighborhood.  Mr. Brant gave a PowerPoint presentation regarding TC-3-09, which contained slides of the following:  process history; pre-study criteria; as built study objectives; as built study results presented February 3, 2009; additional characteristics studied (Mr. Brant pointed out the Planning staff presentation to the City Council on February 3, 2009 contained the statement "All developed properties within this neighborhood meet these guidelines currently."); study results analysis (Mr. Brant indicated the establishment of the predominant 75th percentile for the particular standards of lot size, lot width, front yard setback, side yard setback, rear yard setback, maximum building height, accessory side yard, accessory rear yard, and minimum distance between adjacent buildings); conclusion (all developed lots in the area are consistent with the selected characteristics and within the 75th percentile; no existing lot is made non-compliant; partially developed and vacant lots are also in character to their measureable elements; any future development will be in character or be subject to City Inspections Department citations; two members of the Planning Commission agree that the application meets the requirements of the NCOD ordinance); comments received from the two Planning Commission members; other Planning Commission statements from June 23, 2009; the purpose of the NCOD request; aerial and ground views of the roads and stubs in Holly Ridge Farm; the applicant's rebuttal to the Planning Commission's Certified Recommendation; orderly growth and development issue; option agreement offer; 20-foot ribbon pavement issues; infill issue; emergency services issue, and conclusion.
The slide of the purpose of the NCOD request contained the following information:

♦
Existing Protective Covenants expire in 2015 with no renewal option.  Most covenants written in the 1970s did not have a method of extending them.  Most covenants written today only require a simply majority of property owners to agree to extend or abandon the covenants after an initial 25 or 30 year period.  We chose to preserve the key elements of our covenants by using the NCOD process since it too only requires a simply majority to agree.
♦
The existing R-4 underlying zone does not reflect the as built environment of rural residential density which is a suggested use for an NCOD.

♦
Preservation of our quality of living from indiscriminate urbanization of a unique rural area served by well and septic.

♦
We wanted future redevelopment to maintain the uniformity of street design we currently enjoy which provides natural stormwater control and traffic calming effects.

♦
A way to permit the cost effective development of existing vacant parcels.

The slide of the applicant's Planning Commission Certified Recommendation rebuttal contained the following information which Mr. Brant reviewed in detail using the subsequent slides noted above:

♦
Four negative findings and reasons linked to the private street network of the study area:



1.
Orderly growth and development of the City hindered.



2.
20' ribbon street design not City general standard.



3.
Beyond scope of infill rationale for 52% of area.


4.
Emergency services difficulty further exacerbated.


Plus:  Additional notes section indicates less than 75% of the lots meet the selected as built characteristics hurdle.

Mr. Brant closed by reviewing the following information on the "conclusion" slide:


♦
We ask that you approve TC-03-09.

♦
All requirements of the City Code regulating the NCOD process have been met.

♦
Our private road system does not hinder the future growth and development of the City.

♦
By denying this NCOD you will be giving more credence to the wishes of the minority who plan to sell and/or change our neighborhood than to the wishes of the majority who plan to stay and want our neighborhood preserved.
Tom Worth, Jr., Esq., P.O. Box 1799, Raleigh, NC  27602-1799 – Mr. Worth stated he is appearing today on behalf of Mr. and Mrs. Tommy Dunn; Ms. Darla Cardon and her son, Robert; and Ms. Mary Cardon, who are all residents of the Holly Ridge Farms subdivision.  He opined that this case is a most unfortunate example and opportunity to test the intent and utilization of the new NCOD ordinance, and said the overwhelming emphasis of staff preparation is focused on the 75th percentile.  Mr. Worth indicated the Planning Commission vote to deny the text change on June 23, 2009 was 9-2, not 9-3.

Mr. Worth reviewed with the Committee the following memorandum and material which he distributed at the table:

Dear Committee Chair McFarlane and Committee Members Stephenson and Baldwin:

In connection with the above referenced matter, I enclose for your information and consideration the following attachments:

1.
Graphic of the plat of the Holly Ridge Farm Tract recorded in Book of Maps 1976, page 178, Wake County Registry.

2.
(a)
Graphic of the proposed Holly Ridge Farm NCOD, and

(b)
Page entitled "Holly Ridge Farm" with Code references (corrected by me).

(c)
Page entitled "Holly Ridge Farm" with reference to "Developed Lots and Developed Area (Acres)"



These three excerpts are from the packet prepared by the Planning Staff dated June 17, 2009 and presented to the Planning Commission in connection with meeting of June 23, 2009.

3.
Copies of City Code pages l0/2/C-77 and l0/2/C-78 whereon Code Sections (f)(1) – Locational guidelines, Subsections b. and d. are highlighted, and Section (f)(2) – Preparation and adoption of "built environmental characteristics and regulations," Subsection c. is highlighted (in part).

4.
Certified Recommendation of the City of Raleigh Planning Commission dated June 25, 2009.

5.
(a)
Graphic entitled "Access to Dedicated Public Roads"
(b)
Graphic entitled "Access to Existing Sanitary Sewer Facilities"
6.
Petition to Initiate a Built Environmental Characteristics Study, executed September 8, 10 and 13, 2008.  (Notation on Page 3 by me)

In my opinion, the subject Text Change is legally deficient in that less than seventy-five (7S%) percent of the land within the proposed area is developed and further that from a public policy standpoint, this area is not a proper candidate for consideration as an NCOD for the reasons set forth in the Certified Recommendation of the Raleigh Planning Commission which voted 9-2 to deny this Text Change on June 23, 2009.

Mr. Worth said his materials reached back to the inception of the community, and most of the property reflected for inclusion in the proposed NCOD is reflected on the map recorded in Wake County Book of Maps 1976, page 178.  An earlier map recorded in Book 1976 on page 91 showed four large lots, but the one that has been the touchstone for the neighborhood including the restrictive covenants is the map filed in Book 1976, page 178.  He illustrated on the map graphic that the lots at that time included 18.09 acres of Dunn property, 26.31 acres of Mr. Edson's property, 14.12 acres of what is now the Burke property that contains a horse farm in the heart of the subdivision, approximately 10.069 acres that became the subdivision known as Sunnyholme, and approximately 15 acres that became the Cardon properties and the Taylor home.  Mr. Worth said attorney Ben Kuhn would discuss the property owned by St. Mary's Coptic Orthodox Church, including 6.45 acres that have never been subject to the restrictive covenants recorded with the map.  He also indicated on the map the lot that Mr. Brant had alluded to as partially developed.  Mr. Worth said the original petition to initiate the built environmental characteristics study took the position that this lot was a developed lot.  The City of Raleigh issued a building permit for that lot in 2006, but very little had taken place in the ensuing years.  He said this was important when looking at the percentile percentages from a lot standpoint as to whether there are 15 undeveloped lots or 14.  There was subdivision activity from 1976 forward, but four property owners were not really involved.  Mr. Worth showed on the map the four properties which have not been subdivided and that are in excess of five acres.  With regard to vacant property, the Cardons have approximately 7.1 acres vacant and the Brants have approximately 5.5 acres.
Mr. Worth addressed the two sections of the City Code in his material.  Section 10-2054(f)(1)b states:  "At least 75% of the land within the area is developed."  He opined that this section establishes one of the four threshold determinations to be made under the locational guidelines.  However, the City Code does not define the term "developed" in this portion of the Code.  It is his position that legally, there is no way to determine effectively and justify that 75% of the land is developed.  That means that Mr. and Mrs. Dunn's property containing 18.09 acres is a developed property because there is one house on it.  He illustrated how there could be discrepancy in calculating the percentage of developed property.  Mr. Worth pointed out there are huge portions of this property that are extremely likely to be developed.  In his opinion, there has been a failure of this City Code section.  Additionally, with regard to subparagraph d of the same section, Mr. Worth believes that with that kind of diversity on the ground, one would be skating on thin ice in regard to "identifiable setting, character and association."  That subparagraph reads "The area possesses unifying distinctive elements of built environmental characteristics and regulations that create an identifiable setting, character and association."  He believes there are two of the four operatives, perhaps three of the four depending on one's view of number 8, where this NCOD is exceedingly vulnerable.
Section 10-2054(f)(2)c states in part "In accordance with City Council's directive, the Department of City Planning shall complete an analysis of the specific built environmental characteristics and regulations for the neighborhood study area and identify the specific built environmental characteristics and regulations that reflect the predominant [greater than seventy-five (75) percent] representation of the lots within the neighborhood study area."  Mr. Worth opined this case does not meet that 75% requirement because the vacant lot count went from four to five after this case was filed.
Mr. Worth drew attention to the graphics titled "Access to Dedicated Public Roads" and "Access to Existing Sanitary Sewer Facilities."  These graphics show what has transpired around this "doughnut hole" surrounded by City property.  Contact points have been mandated for access and sewer facilities.  This property is an island now but at some point in time will probably be developed.  He showed a slide of the stubs for public streets.  Mr. Worth noted with interest that on March 3, the Council received a request for a speed limit reduction on Holly Ridge Farm Road "in its entirety."  The request was to lower the speed limit from 35 mph to 25 mph.  Holly Ridge Farm Road is classified as a residential street and is constructed 36 feet back to back with curb and gutter, with a 50-foot right-of-way and sidewalk on the west side.  He suggested that is the kind of development the City apparently envisions in this area.
Mr. Worth drew attention to the petition that was the last of his materials.  He said the Planning Commission's Certified Recommendation (CR) is worthy of careful consideration, but Mr. Brant had addressed that earlier.  Mr. Worth said he would comment on the infill issue.  Findings and Reasons number (3) in the CR states:  "Neighborhood Conservation Overlay Districts are intended in part to protect neighborhoods from inconsistent infill projects.  Infill projects are developments containing 5 or less acres.  But the study area contains four lots greater than 5 acres in size, representing 52% of the overall study area."  Mr. Worth stated that through the NCOD process, the majority of the property owners in Holly Ridge Farms are seeking to continue a situation that is fine for their properties, but it is not right or fair to allow the majority to dictate the future of the larger properties that have not been subdivided since the filing of the map in Book 1976, page 178.  He said there are already partial dedications of streets in the subdivision, and the City street situation is such that there should be a continuation of that.  He believes those streets will require attention in the future.  Mr. Worth said any effort to forestall future responsible development at the R-4 level is not the correct way to do it, the NCOD is not the correct tool, and this is not the correct place.

In response to a question from Mr. Stephenson, Mr. Worth stated the approval date for R-4 was February 17, 1981.
Ben Kuhn, Esq., 127 West Hargett Street – Suite 504, Raleigh, NC  27601-1572 – Mr. Kuhn stated he was representing St. Mary's Coptic Orthodox Church.  He showed a slide of his client's property, which is about 10.5 acres in size on two tracts of 6.45 acres and 3.8 acres.  The built environmental characteristic standards, and the 75th percentile with respect to those, are distinctly different from what is seen in City Code Section 10-2054(f)(1)b, which is a threshold criterion pursuant to the locational guidelines.  The NCOD should meet all four of these locational guidelines before a study is undertaken to determine what the built environmental characteristics are and whether the 75th percentile requirement has been met.  The threshold criteria in Section 10-2054(f)(1)b must be looked at first.  The petition suggests those threshold criteria had been met because there were four vacant properties.  It has been shown that is not accurate because there are five vacant properties.  The issue is not whether the environmental characteristics have been met.  The issue is whether or not legally this request should be considered because of failure to meet the threshold criteria.  The applicant claims that one of the purposes of this NCOD is that the restrictive covenants expire in 2015 and there is no basis for renewal.  There is a basis to renew the covenants, but it requires 100% agreement.  That cannot be done because some property owners in the neighborhood will not agree to it.  Therefore, the applicants are looking for the City to use City of Raleigh City Code language to extend restrictions into the Holly Ridge Farms subdivision, which is in the City's extraterritorial jurisdiction (ETJ) and not the City limits.  Mr. Kuhn has done a title search on his client's property, and he provided the Committee members with a copy of the title search results.  He showed on a plat the location of his client's tracts and provided a brief history of which portions were subject to the restrictive covenants, and which portions were not.  His clients bought this property several years ago without any notice of any restrictions whatsoever in terms of restrictive covenants or any restrictions other than the R-4 zoning.  The inclusion of his client's property is punitive in terms of what they can do with their property for their reasonable investment expectations.  Mr. Kuhn stated it would be unfair to make the six acres subject to the restrictive covenants since they have never been part of the original subdivision.  His clients have no plans at this time to put a church on the property.  The property is merely a potential asset.  In the past, they sought a Special Use Permit for a recreational facility on the tract.  It was denied and they have not sought to build anything of that nature on the property.  His client understands the zoning restrictions are R-4.  They purchased the 3.8-acre tract in 2002 and the 6.45-acre tract in 2005.  There has been some disharmony in the neighborhood as to the church having social gatherings on the property, but they use it only twice a year for that purpose.  On the plat, Mr. Kuhn showed the road access to his client's property, the location of a sewer stub, and the location of a manhole in the south part of the property.  He believes the surrounding neighbors are afraid his client will build a church on their property.  Mr. Kuhn commented on the emergency services issue, noting that Mr. Brant went into detail in terms of the City and County responsiveness and coordination.  However, it is not necessarily the responsiveness of the emergency services that is in question, it is what they encounter when they get to the area.  Ribbon-paved streets are substandard in many ways in terms of width and access for large heavy emergency equipment.  He showed how the area under consideration for the NCOD is a "doughnut hole" compared to the surrounding developed properties.  Mr. Kuhn said that to preserve this area in a manner that will damage his client's property rights, interests and value is not what the NCOD is designed for.  The NCOD is designed for neighborhoods that are already built out to at least 75% of the land that is developed.  This proposed NCOD would preserve an unannexed island in the ETJ, not the City's jurisdiction.  Presumably, the area would benefit from the City's rules, regulations and Code, but would not necessarily benefit from City services.  The NCOD would cut off interconnection with the neighborhoods around them.  It does not make sense from a planning policy standpoint, other than to preserve large lots for several property owners to enjoy to the detriment of other people's property interests and rights.  His client's property would be severely disadvantaged in this, in a manner which should not be allowed.  Mr. Kuhn requested that the Committee make a recommendation that the City Council agree with the Certified Recommendation of the Planning Commission.

Chairman McFarlane allowed Mr. Brant to respond to the comments made.  He responded to Mr. Kuhn's comments first.  Mr. Dunn signed a document with a company called Auto Discount in 1976, at the time the subdivision was created.  It specified that Holly Ridge Farm Road would extend across the front of this property as a right-of-way access.  However, it was not; it was terminated.  Mr. Wagoner asked if he could get a sliver of land for access, and Mr. Edson did provide that .45-acre triangle of land that the church currently owns.  The church property has been part of the subdivision for 30 years and they had the privilege of using the road.  Now that an NCOD has been proposed that would incorporate all those lots and pieces of lots, the Church does not want to be part of something that has existed for 30 years, and they want to change the character of the area.  The roads in the subdivision are so narrow that they provide traffic calming.  A request for a reduction of the speed limit on Holly Ridge Farm Road had been mentioned earlier.  Mr. Brant spoke to Transportation Services Manager Eric Lamb, who said the 25 mph speed limit only extends to City-owned right-of-way.  When the church was using its property for a meeting place and recreational purposes, there were maybe 150 cars in and out of the property, and not everyone obeys the speed limit.  The neighbors have nothing against the church; they have a concern about the way the property is being used.  With regard to Mr. Worth's suggestion that the application was incorrect, Mr. Brant clarified that application states "number of vacant properties," not "developed lots."  His investigation of the City Code at the time shows "developed land" is defined as "real property that contains impervious surfaces and includes improved land without structures or land on which improvements are already under construction."  In the tree conservation ordinance, the term "vacant" means that at time of application for development there is no building, structure or vehicular surface area within 200 feet of the common property line with the adjacent properties.  He assumed one of the properties not to be vacant, which is why the application states there are four undeveloped lots, not five.  Mr. Brant said Mr. Worth had commented on when the subdivision began.  It is on record that it began October 25, 1976.   Mr. Brant said the neighbors surrounding the subdivision, in Stone Ridge and Cardinal Grove, signed the petition stating they would like to see the area preserved.  The residents in this area feel threatened by development to the north.
Thomas Dunn (no address provided) – Mr. Dunn stated he lives on the 18-acre tract. He provided further history regarding the triangle of land owned by the church that had been discussed earlier.
Mr. Worth distributed copies of a letter from Joseph and Teresa Burke dated April 20, 2009 asking that their property be excluded from the NCOD.  Mr. Kuhn said that is also the position of the church.  Mr. Brant said he has a similar letter dated later than this one basically stating Burke wants to remain neutral.  He provided the Committee members with an unsigned copy of that letter, dated May 7, 2009.  Mr. Brant explained that part of the rationale behind Mr. Burke's original request is that he was going to apply for rezoning of his property to RR (Rural Residential) because he has a stable and horses, which normally may not be kept in an R-4 zone.  Mr. Brant suggested the rezoning so he could continue to use the property as a horse farm and not be in conflict with the City Code.  When they started the NCOD process, Mr. Burke signed the application for the NCOD.  He saw it as an opportunity to use that in place of a request for RR rezoning.  Until the actual rezoning case is brought forward, Mr. Burke does not know what NCOD would say.  The Burke property is currently listed for sale.

Planning Director Mitchell Silver provided the Committee members with a copy of the purpose and intent of an NCOD, which he read aloud from Section 10-2011(b)(3)e of the City Code:  "The Neighborhood Conservation Overlay District is intended to preserve and enhance the general quality and appearance of older neighborhoods, for it is recognized that built environmental characteristics are a major part of the identity and positive image of the City.  Through the regulation of street design, greenways, rights-of-way and built environmental characteristics, the Overlay District stabilizes and improves property values and promotes local design qualities.  By respecting the context of existing built environmental characteristics, the Neighborhood Conservation Overlay District reduces conflicts between new construction and existing development, and it encourages compatible infill development."  He said that when changes occur that are directly related to ongoing concerns about teardowns and infill in older neighborhoods, it does not preclude any neighborhood from applying for an overlay district.  Staff would probably recommend that City Code Section 10-2054(f)(1)b be redefined so it is clear how 75% of land developed is defined so there is no ambiguity to measurement.

Chairman McFarlane said it is her understanding that staff has determined 85.7% of the land in Holly Ridge Farms is developed.  Mr. Silver explained that was based on acreage.  The calculation is different if the number of lots is used.  In this case, it was initially determined there were four empty lots.  Deputy City Attorney Ira Botvinick explained two different things are being discussed.  Staff's interpretation supports and disagrees with both the proponents and opponents of this case.  He explained how staff determined the percentage of land area for this application.  Mr. Botvinick said Section 10-2054(f)(2)c states in part, "In accordance with City Council's directive, the Department of City Planning shall complete an analysis of the specific built environmental characteristics and regulations for the neighborhood study area and identify the specific built environmental characteristics and regulations that reflect the predominant [greater than seventy-five (75) percent] representation of the lots within the neighborhood study area."  He pointed out that the City Code is silent as to what the Council does with the 75% representation.  The directive is to the staff to tell the Council where the 75% marker is, and that is why staff clarified its position as to where the 75% marker is.  Section 10-2054(f)(1)d states "The area possesses unifying distinctive elements of built environmental characteristics and regulations that create an identifiable setting, character and association."  Mr. Botvinick said that if clearly the numbers are such that distinctive identifying characteristics could not be created, then that area would not be suitable for an NCOD.  With regard to streets, he said this is a private street development built under County planning regulations, which did not require a homeowners association.  Instead there have been a series of agreements which basically state the private roads will be maintained by the property owners on a pro rata basis.  There is no definition of "pro rata" in the agreements, which is one of the reasons the agreements are weak.  The City cannot use the power of eminent domain to buy the streets and make them public.  The City cannot enter into agreements with properties outside the City limits to option the property and acquire the roads that way.  Right now the area does not qualify for forced annexation because it is not sufficiently urbanized.  Under current annexation laws, if the property were to be developed with the proposed NCOD, it would barely qualify for forced annexation.  There is currently a bill under consideration in the General Assembly that would make it harder for the City to annex this area.  Mr. Botvinick noted that on the map, the east-west connector street cannot be dedicated over two lots.  At this time, that street is barricaded and there is concern is that this private street arrangement would remain forever.  Mr. Botvinick noted that the Foxcroft neighborhood, a rural area similar to Holly Ridge Farms, has an NCOD, but also has public streets.  He said Planning Commission member Clyde Holt had indicated to him that he had talked with Mr. Brant and said he would be in favor of the NCOD for Holly Ridge Farms if the streets were public.  Mr. Botvinick believes the Planning Commission is concerned about having an NCOD designation on private streets.
Mr. Brant said that Mr. Holt contacted him by e-mail.  He did not accept Mr. Holt's e-mail as representing the view of the full Planning Commission.  The Planning Commission did not give the applicants any opportunity to determine what could be done to make this NCOD request more acceptable and did not offer any suggestions.

Chairman McFarlane asked if there are any options with this request to make the streets public.  Mr. Botvinick replied the property owners could collectively deed the streets to the City to make them public.  The City will not accept the streets for maintenance until they are in the City limits.  Currently, the City will not maintain the streets and neither will the State, and freezing the current condition was cause for concern by the Planning Commission.  He said Mr. Brant did not discuss with him the option agreement that was mentioned during his PowerPoint presentation.
Discussion continued.  Ms. Baldwin said she is not comfortable making a decision when there are questions about calculation of the 75th percentile pursuant to Code Section 10-2054(f)(1)b, concern about the streets, and not all of the property owners in the area are in favor of the NCOD.  She suggested that since the restrictive covenants do not expire until 2015, there is time to work on these issues.
Mr. Stephenson asked Mr. Botvinick if he thinks this proposal meets the NCOD standard.  Mr. Botvinick said he agrees with staff's interpretation of Section 10-2054(f)(1)b being defined by area, because the opposite of "developed" is "vacant."  Staff's decision pursuant to Section 10-2054(f)(2)c is true, and it is up to the City Council as to what the Council wants to do with the analysis provided by staff.  Issues can be clarified, but then the question is what to do with the application, i.e., should it be denied and the applicants be required to start the process all over again.  The comments of the Planning Commission also need to be considered.  The question is whether the Council should pass a text change and whether this would be good public policy for the City in general.  The Planning Commission decided it was not good for the City in general.  The private streets are also a major concern.

Mr. Silver noted that this area is part of the City's ETJ and will eventually become part of the City.  The question of how this will play into that future annexation must be considered.  There is still a general question as to the intent of the NCOD.  If more time is provided as suggested by Ms. Baldwin, Staff can spend more time focusing on those issues.  He called the Committee's attention to the intent of the NCOD and said of the City's existing 18 NCODs, Foxcroft is the only one that is similar to Holly Ridge Farms.  It is also in the City's ETJ, but the streets are all public in Foxcroft.  Staff can provide more reporting on the points he just mentioned.

Chairman McFarlane commented that when she looks at the NCOD intent of preserving older neighborhoods, she does not interpret that to mean only those neighborhoods inside the Beltline.  In her opinion, the NCOD intent applies to this request.  With regard to the roads, she asked if anyone had considered low impact development that would work with the City and with the character of this neighborhood.  Mr. Botvinick explained current Council policy and said the Council can raise the street standards, but the question is how to make the streets public.  It would be hard to do under the current context.  The key threshold question is whether change to a public ownership arrangement could be made here.
Mr. Stephenson said he agrees with Chairman McFarlane's comment regarding the intent of the NCOD.  Since there is a sunset date on the restrictive covenants, the preparers of those covenants must have realized growth was imminent and the conditions in 1976 would not remain forever.  He believes people's aspirations change over time and the sunsetting of the covenants is the time to deal with that.  The NCOD is another option for the neighborhood.  He is unsure what the will of the neighbors is on this NCOD.  In terms of good public policy and street interconnectivity, it appears that Mr. Dunn would probably dedicate the right-of-way for his property.  If Mr. Burke is interested in selling his property, he might do the same thing.  In terms of the Church property not being subject to the original covenants, it seems a stretch they would be involved in this request.  He also agrees with Ms. Baldwin that there is time for more consideration of this request.  His sense in talking to Mr. Brant is that Mr. Brant understands the kind of development that is happening around him cannot be stopped forever.  Mr. Stephenson has questions as to what the boundaries of the NCOD should be if this request goes forward.  He would like more discussion on the definition of undeveloped and developed land.  Mr. Botvinick told him the boundary can be drawn later.  Mr. Silver added that the boundary could not extend beyond what was submitted in the proposal, but it could be less.  The only requirement is that the NCOD has to be a minimum of 15 acres.
Mr. Silver said that staff will clarify the language in Code Section 10-2054(f)(1)b.  While the clarification would not have bearing on this case, it will affect future requests for NCODs.

This item will be held in Committee.
Chairman McFarlane called for a break in the proceedings at 11:14 a.m.  The meeting was reconvened at 11:23 a.m.
Item #07-15 – TC-1-08 – Building Lot Coverage Within O&I Districts
Planning Administrator Greg Hallam presented this item, highlighting the following information that was included in the agenda packets:


This text change proposed to eliminate the maximum "building lot coverage" requirements within the Office and Institution-1 (O&I-1), Office and Institution-2 (O&I-2) and Office and Institution-3 (O&I-3) zoning districts.  These are the only zoning districts in the City which have specific limitations on maximum building footprint coverage.  TC-1-08 was initiated by the Planning Commission after studying this regulation on recent developments and determining that the effects were detrimental to good urban design.  The Planning Commission unanimously recommended approval of the proposal by a vote of 11-0. 

This item was last discussed on June 10, 2009.  The item was deferred and staff was directed to revise the proposal to allow increased building lot coverage for office developments which incorporate structured parking into the principal building, subject to compliance with architectural elements.


For the Committee's consideration, staff offers the following provisions for increased building lot coverage allowances in the O&I-1 and -2 districts:

Office developments conforming to the following shall receive a 50% credit to the building lot coverage allowance for that portion of the building vertically devoted to both office and parking use.

●
Parking deck.


At least eighty (80) per cent of the off-street parking spaces provided are contained in a parking structure incorporated into the office, agency or studio building.


●
Architectural compatibility.


The parking deck portion of the building shall be architecturally integrated with the office, agency or studio portion of the building by using compatible building materials and architectural designs, as reflected in color, texture, fenestration, roof lines, and other architectural gauges.  However, parking decks located on the interior of the building and not visible from any public street or adjacent property shall be exempt from this provision.

●
Public street frontage.


No more than fifty (50) per cent, or seventy-five (75) linear feet, whichever is greater, of the ground level of the sides of the building (measured twenty (20) feet deep from the façade of the building) located on the sides of the lot fronting a public street shall be devoted to parking, driveways and/or loading areas.

Mr. Hallam noted the agenda packets contained a revised summary and a revised text ordinance.
Chairman McFarlane asked about street frontage being active use.  Mr. Hallam replied the intent is to prevent a stark wall on the first floor ground level that is completely devoted to parking.  At least 50% of that length of the building facing the street or 75 linear feet, whichever is greater, is to be active use.  City Attorney Botvinick suggested the term "active" needs to be defined, which is a problem related to market conditions.  The more recent approach the Council has taken is to prohibit what it does not like and let the development community be proactive and create the façade to meet the standard.  

Mr. Stephenson suggested that "habitable space" might be a better term than "active use."  Chairman McFarlane noted that under this proposed language, the public street frontage could be half wall and half loading dock.  Mr. Stephenson proposed the standard could include "glazing or habitable space."  He also suggested that in Section 6(1), the word "incorporated" sounds like a loose term.  Mr. Hallam explained the 50% credit is contingent upon having vertical office uses.  Mr. Silver said staff will better define the word "incorporated."

Mr. Stephenson pointed out that action taken in 1987 related to context and was taken because of concerns regarding the impacts of officer development on adjacent low-density residential areas.  He asked if the same language belonged in this text change.  Mr. Hallam replied that currently, the same amount of office footage could be built with a freestanding office building and a freestanding parking deck.  This text change would not really allow an increase in intensity.  It may allow a bigger physical footprint, but not an increase in intensity in terms of trip generation or height/setback relationships.  Mr. Botvinick said Council adopted the existing ordinance and created an exception for freestanding stand-alone decks.  This proposed text change, by integrating everything into one building, achieves height and setback requirements.  It eliminates freestanding stand-alone decks.

Mr. Stephenson said arterials like Six Forks Road and Wake Forest Road were originally fronted with single family residential lots and the City had a policy stating that would eventually transition to office and institutional uses.  He asked how the single family adjacent properties would be impacted if this text change was adopted.  Mr. Botvinick explained that if an office building is over 25,000 square feet and is located adjacent to residential lots, the plan must go through the Planning Commission site plan process.  Mr. Silver added that such buildings would be subject to the transitional protective yard requirements and to site plan standards.  Mr. Hallam said there would be less impervious surface and less stormwater runoff.  Mr. Silver added that eliminating lot coverage allows a building to be shorter.  To get density, the builder must go up.  Mr. Botvinick noted there are not many vacant O&I sites next to residential neighborhoods, and that was indicated on a map provided to the Committee members at an earlier meeting.  Chairman McFarlane expressed concern about buildings on existing O&I lots that could be redeveloped.  Mr. Silver reminded her there are height limits, limits on the depth of a lot, setbacks, and transitional protective yards.  The Committee members are imagining the worst case scenario.  He said TC-1-08 can be related to TC-5-07 (O&I Districts/FAR/Density Limitations) at a future Committee meeting to illustrate what the worst case scenario would be.

Alison Cayton, Esq., Manning Fulton Skinner, 3605 Glenwood Avenue – Suite 500, Raleigh, NC  27612-3970 – Ms. Cayton asked about procedure, specifically, if there would be any additional steps once the Committee moved forward with the text change and it was approved by the Council.
Mr. Botvinick said the text change would not have to be re-advertised.  TC-5-07 would have to be re-advertised if the allowable FAR was proposed to be increased.
Chairman McFarlane stated this item will be held in Committee to allow staff to rewrite the text.  Mr. Silver said staff will bring back to the Committee TC-1-08, TC-5-07 and the map showing O&I properties.  Ms. Baldwin requested that this item be the first item on the agenda.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 11:47 a.m.

Leslie H. Eldredge

Deputy City Clerk
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