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COMPREHENSIVE PLANNING COMMITTEE
The Comprehensive Planning Committee of the City of Raleigh reconvened its October 27, 2010 regular session on Tuesday, November 2, 2010 at 10:30 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee






Staff
Chairman Nancy McFarlane, Presiding

Deputy City Attorney Ira Botvinick
Russ Stephenson




Planning Director Mitchell Silver







Senior Planner Travis Crane


Absent
Bonner Gaylord
Chairman McFarlane called the meeting to order at 10:44 a.m.
Item #09-17 – Z-19-09 – New Bern Avenue Conditional Use
Senior Planner Travis Crane highlighted the following information that was contained in the agenda packet:


This site is located on the south side of New Bern Avenue, on the southeast quadrant of its intersection with the I-440 Beltline.  The subject property is 18.71 acres in area and currently zoned Neighborhood Business (1.7 acres) and Industrial-1 (17 acres) with Special Highway Overlay District-1.  The request is to rezone these 18.71 acres to Thoroughfare District Conditional Use and retain the Special Highway Overlay District‑1.  

The rezoning request is inconsistent with the Future Land Use Map of the 2030 Comprehensive Plan, designating this area as appropriate for Office/Research and Development land uses.  The Office/Research and Development category does not envision substantial retail or any residential uses at this location.  As proposed, these uses would be permitted. 



At the October 27 Committee meeting, this case was deferred and the Committee is recommending to the full Council that a Planning Study be undertaken on the subject property and surrounding area in regard to the Comprehensive Plan's Future Land Use Map designation.  The special meeting was scheduled to allow the Committee members one last time to respond to the zoning conditions prior to the expiration of the 15-day time period to amend conditions, November 3.  Since the Committee's last meeting, the applicant has not submitted amended conditions (printed:  11/1/10, 2:30 p.m.).
Mr. Crane referred to copies of the new conditions that the applicant's attorney distributed before the meeting.
Mack Paul, Esq., K&L Gates, 4350 Lassiter at North Hills – Suite 300, Raleigh, NC  27609-5793 – Mr. Paul spoke on behalf of the applicant, Debnam Properties, LLC. He noted the primary topics discussed at the last Committee meeting were (1) the planning study which is reflected in the Committee's recommendation on today's City Council agenda, and (2) to look at the capacity of the existing street network in this area.  Additionally, Mr. Stephenson had said he wanted to make a site visit to see if there might be transition issues that could exist under future development scenarios.  Based on that, the applicant had several meetings and conversations with City staff on Friday and yesterday to look at different approaches.  One was to look at different development scenarios and what would be required if the property was maxed out to residential development with some minimal commercial development.  While they could determine what access is required, it was difficult to forecast every development scenario.  The approach they took was to add two new conditions as follows:


(g)
The owner of the Property shall cause to be recorded in the Wake County Registry a restrictive covenant that allocates allowable residential dwelling units and commercial square footage upon the subject property to all existing lots of record comprising the Property.  Such restrictive covenant shall be submitted to the City Attorney within 30 days following approval of this rezoning case by the City Council and shall be approved by the City Attorney or his designee prior to recordation.  Such restrictive covenant shall provide that it may be amended or terminated only with the prior written consent of the City Attorney or his designee, which consent shall not be unreasonably withheld.


(h)
For any site plan (or that site plan, when added considered with other site plans approved for other portions of the Property) that proposes development that would generate more than 2000 daily vehicle trips according to the most recent edition of the Institute of Transportation Engineers Trip Generation Manual, such site plan shall require approval by the Planning Commission, which shall ensure that the site plan complies with all street dedication and improvement requirements noted in Raleigh City Code Section 10-2132.2(d)(7).

Mr. Paul explained that condition (g) is more legal/technical in nature.  At this time, there are two different parcels, and this condition helps ensure that if one parcel came in before the other, it would not use up all available development allocation, since there is a maximum dwelling unit condition and maximum retail square footage.  It is a standard provision for a rezoning case based on Deputy City Attorney Ira Botvinick's comments.  Condition (h) was added after conversations with Transportation Services Manager Eric Lamb.  Based on the Institute of Transportation Engineers Trip Generation Manual (ITETG Manual), the existing capacity that could be accommodated today, particularly on Hillcrest Drive, is in the range of 2000 to 4000 trips per day.  To be conservative, they established a trip generation limit of 2000 trips per day.  There will be an additional opportunity to look at some of the off-site issues and potential impacts during the Planning Commission's review of the site plan.  The idea was to establish a cap for a trip generation "budget."  If that is exceeded, the site plan must go through a Planning Commission review and comply with all street dedication and improvement requirements in City Code Section 10-2132.2(d)(7).  Mr. Paul has not had a chance to obtain specific feedback on that language from Mr. Botvinick.  He added that transition issues can be addressed during the site plan approval process.
Mr. Stephenson stated he learned the true nature of Hillcrest Drive, and that added to his concern regarding discussion of access capacity.  At this time, that street is substandard, and it appears it cannot handle much more traffic.  At the last Committee meeting, they discussed a trip generation access capacity study and whether additional off-site street improvements would be necessary.  He asked staff to comment on how these concerns would be addressed.  With regard to access, Mr. Paul pointed out there is a stubbed access point at the hotel site adjacent to the subject property and a driveway from there onto New Bern Avenue.  How connections are made in future development could have a bearing on how much traffic would need to access Hillcrest Drive.  Mr. Stephenson said the applicant would need a cross-access agreement with the hotel to go across the property.  He asked if all development approved today would be handled by Hillcrest Drive if such a private agreement did not come to pass.  Mr. Paul explained there would be three points of access to the property – Essie Street, Polly Street and Hillcrest Drive, plus the stub.  According to the ITETG Manual, Hillcrest Drive could accommodate 2000 trips per day.  If that level is exceeded, an additional level of review would be required during which the street network adequacy and off-site improvements could be examined.
Chairman McFarlane referred to a comment made previously that the site is unable to be developed under the current zoning because of access issues, and asked what would cause that.  Mr. Paul replied it would be an overstatement to say they could not develop anything.  The plan that was proposed for the property by the owner could not be achieved without access directly onto New Bern Avenue.  It was an intense manufacturing and office development proposal that would completely build out the property and exceed 2000 vehicle trips per day.  Chairman McFarlane asked if the developer had considered developing Essie Street and Polly Street for access.  Mr. Paul said there is no actual plan at this time; the owner is looking into downzoning the property.  The trip generation budget provides extra protection in terms of the level of review and potential requests by the City to ensure the street network can accommodate development that does not exist on the property today.  Lack of access onto New Bern Avenue makes it more suitable for residential development, particularly since it would be accessed through streets that serve residential uses, rather than directly onto New Bern Avenue.
Mr. Stephenson questioned why the owner would ask for retail use when lack of access and the hotel make it difficult, if not impossible, to see this site from any public right-of-way.  Deputy City Attorney Botvinick said that retail is already allowed.  The applicant is asking for residential use because it is more suitable to the site, and residential use is currently not allowed.
Chairman McFarlane asked what would happen if the trip generation exceeded 2000 vehicles a day.  Mr. Paul replied that 2000 trips would roughly equate to 50,000 square feet of retail.  Pursuant to the new condition, if the 2000 vehicle limit is exceeded, any plan would have to go through, at a minimum, Planning Commission site plan review and be judged on the criteria for adequate street network.  The condition provides greater scrutiny, greater level of review and some protection that if any future plan exceeded what could be handled by Hillcrest Drive, it would require the developer to bring the street up to standard.  Hillcrest Drive has five houses on it.  Anyone could come in today and build something much more intense under the existing zoning.
Deputy City Attorney Ira Botvinick stated the last sentence of condition (h) tries to put a brake on development by requiring Planning Commission site plan approval for proposed development that would generate more than 2000 daily vehicle trips, and compliance with all street dedication and improvement requirements in City Code Section 10-2132.2(d)(7).  The question will be what standards the Planning Commission will use for review.  The current Code has eight standards, and requires that all eight be met for retail development within 400 feet of residential uses and of a given size.  A question arises as to what extent the City could require someone to go off-site to make street improvements.  Mr. Botvinick suggested revising the last sentence of condition (h) to remove the reference to standard (d)(7) and require the developer to meet all eight current standards, and add "plus the adequacy of the then existing street network."  He described a sample development scenario if the zoning was changed to Thoroughfare District Conditional Use with Special Highway Overlay District-1.  Mr. Botvinick said condition (h) would not preclude short-term development if his suggested language is added, and will provide adequate protection to the public.
Planning Director Mitchell Silver stated there is a recommendation to move forward with the planning study while this item is being held in Committee.  He has concerns about this being rezoned residential.  Retail at this location would be a challenge as it would be difficult to see the retail use for it to be successful.  The planning study will determine the zoning that makes the most sense for this property.  Mr. Silver is also concerned about the isolation of residential zoning.  If it is to be high density, access to New Bern Avenue would be desirable, and transition to other uses must be reconciled.  If these conditions go forward, the die is almost cast for residential use and options are somewhat limited.  It would result in an isolated residential parcel located next to an industrial area, and he is unsure what type of market that would attract to the site.  Mr. Silver said that condition (f) sets up a discussion point regarding what should go on the edge of the site if it is rezoned residential and the property owner wants to keep it as industrial.  That conflict has not been resolved at this point.
Mr. Stephenson said that even though the rezoning request is being held in Committee, the conditions, especially the transition issues, need to be determined today.  Planning Director Silver said at the last meeting, attorney Michael Birch had mentioned there were power lines along the eastern property line, but Mr. Silver does not know if there is a buffer as well.
Michael Birch, Esq., K&L Gates, 4350 Lassiter at North Hills – Suite 300, Raleigh, NC  27609-5793 – Mr. Birch explained there is a power line easement about 45 feet in width, and the width varies as to how much is on the applicant's property.  A small sliver of buffer is on the property to the east, but it runs the full length of the property until it hits Hillcrest Drive.  Much of the southern end of the applicant's site is within the floodway/floodplain.
Planning Director Silver asked if there should be a buffer between residential and industrial uses to protect the residential uses from truck dust, odors, noise and other factors associated with industrial uses.  Mr. Paul replied that if the outcome of the planning study reflects that this site is appropriately zoned industrial, it would raise a question as to whether it is appropriate to allow residential use.  He does not think the planning study will produce that result.
Deputy City Attorney Botvinick explained the applicant cannot build his development right up to the property line because of the power line transition and buffer.  There are other opportunities on and off the site.  The current maximum density on the site is 250 units, or 13 units per acre.  If this development adjoins an existing house, it will be required to have a transitional protective yard.  If the property owner chooses later to have commercial or office uses, he will also be required to provide a transitional protective yard.  Mr. Botvinick asked if there are certain commercial uses that could be on other properties that will affect this property.  Planning Director Silver said a transitional protective yard is helpful, but a buffer land use is necessary when industrial uses are located next to residential uses.  Mr. Paul pointed out that at the last Committee meeting, staff had provided a history of the zoning in that area and the uses that are prohibited on the neighboring sites.  Senior Planner Travis Crane recited the list of prohibited uses again.  Planning Director Silver said the Council, in making a decision, can clearly revert to the transitional protective yard required by the City Code.  The question for the Council members is whether they consider the transitional protective yard included with an easement is appropriate, or if they want to consider something further in case the applicant decides to keep industrial zoning.  Discussion ensued regarding transitions, buffers and easements.
Mr. Stephenson requested a list of accepted uses in the Thoroughfare District.  The Deputy City Attorney said that bulk storage and billboards would not be allowed, but automotive uses would be allowed.
Carter Worthy, Carter Worthy Commercial, Inc., 228 Fayetteville Street, Raleigh, NC  27601-1588 – Ms. Worthy is the real estate agent representing the property owner.  She stated they do not want to add new restrictions or prohibit any more uses, especially since this rezoning case has been under consideration for such a long time.  She appreciates Mr. Silver pointing out that their longest property line already has the power line on it.  The property is so narrow down at the point by the creek that if they have another 50 feet of buffer there, they are using up developable land.  This property has a long and tortuous history.  Thirty years ago, the property was viewed as a shopping center site.  The Special Highway Overlay District was applied, which restricted the property.  The Neuse River Buffer regulations were adopted, which cut the usable property in half.  The access was removed from New Bern Avenue, which greatly reduced its viability.  The property owner is merely trying to make some reasonable use of the property.
Mr. Stephenson expressed concern that they could put a junkyard on the property, and Ms. Worthy said they already have the right to do that under the existing zoning.  He asked if they wanted to retain that as a use, and Ms. Worthy replied they want to retain the uses that are permitted in the Thoroughfare District zoning.  Thoroughfare District is technically a downzoning from Industrial District, and they have already removed some of the uses to mitigate impacts on the neighboring properties.  Planning Director Silver read aloud the list of allowable uses for Thoroughfare Districts, and verified that junkyard is not an allowable use.  Mr. Stephenson asked if the applicant would be amenable to excluding bars and nightclubs, and Ms. Worthy told him that seems arbitrary.  Mr. Paul noted there is potential for access at the hotel, so there could be something adjacent to the hotel on New Bern Avenue.  Chairman McFarlane pointed out that currently, the only access to the property is on a street that only has houses on it, and Mr. Stephenson added that drivers would also have to drive past a church.  Mr. Paul explained the applicant is trying to maintain flexibility without access to New Bern Avenue and does not want to limit too many uses.  Chairman McFarlane and Mr. Stephenson expressed deep concern about the potential for the property to be developed with a bar or nightclub with access through a residential neighborhood.  In its out-of-the-way location, the property is more likely to have the undesirable activities related to bars and nightclubs that will spread out to, and have a negative impact on, the neighboring residential sites.  When the City Council members have problems brought to them by nightclubs, this is usually the physical situation they are in.

Ms. Worthy stated it is unfortunate this issue has come up now.  The applicant worked hard to address the two issues that were raised at the last meeting.  Planning Director Silver said the only reason he brought up the issue for condition (f) is that if Council agrees to go forward with the planning study of Area A, he wants to ensure there are options to discuss with the property owner.  If the City Council is comfortable with the transitional protective yard and easement, that is fine.

Discussion continued relative to bars, nightclubs and access to same.  Mr. Paul said he had tried to phone the property owner, but could not reach him.  He does not think the owner would object to prohibition of a bar or nightclub.  Ms. Worthy reached the owner by e-mail during the meeting, and he said if that was a critical, he is willing to prohibit bars and nightclubs.  Mr. Paul said he would add that prohibited use to the conditions, as well as the changes to condition (h) that Deputy City Attorney Botvinick had suggested earlier in the meeting.  The revised conditions will be submitted by tomorrow.
The Deputy City Attorney confirmed for the Committee and Mr. Paul that the Committee's recommendation on the agenda for today's Council meeting is that the City Council authorize staff to conduct a planning study of Area A as outlined on Exhibit 1, to include public outreach.  Additionally, this item will remain in Committee and when the results of the full study are received, the Committee will make a recommendation to the full City Council.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 11:50 a.m.

Leslie H. Eldredge

Deputy City Clerk
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