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Chairman McFarlane called the meeting to order at 1:03 p.m.
Item #09-24 – Comprehensive Plan – Stream Buffer Acquisition
The following information was in the agenda packet:


This item was referred to the Comprehensive Planning Committee following the Planning Department's presentation to the City Council on the Comprehensive Plan Annual Report.  City Administration is seeking City Council direction on the following issue:

Stream Buffer Acquisition:  Action PR 3.4 in the Comprehensive Plan directs the City to accelerate acquisition of the limits of the 100-year floodplain or greenway within 100 feet of a stream.  Staff seeks guidance for any potential alteration to action item PR 3.4.
The following memorandum from Senior Greenway Planner Vic Lebsock was also in the agenda packet:


The 2004 Park Plan recommended that the width of the greenway dedication be amended to require the dedication of 150 feet on each side of the Neuse River or the full floodplain width, whichever was greater, and 100 feet on each side of the streams and creeks or the full floodplain width, whichever was greater, for all other corridors in the greenway plan. Greenway dedication is required for residential subdivisions or site plans.  A text change was proposed in 2005 which was denied by the Planning Commission and the City Council.

The Parks and Recreation staff does "request" the dedication as indicated above, but it cannot require this dedication.  This request has met with moderate success.  The Parks and Recreation Department also pursues the acquisition of the full width of the floodplain for those parcels needed for current trail construction projects.

Parks and Recreation staff will be available to answer questions at the CPC meeting.

Mr. Lebsock provided a brief history of greenway corridors.  Establishment of greenway corridors began in 1976, and dimensions were applied at that time based on the hydrologic level of the stream.  Corridor widths ranged from 50 feet on each side of the stream for smaller streams to 150 feet on each side of the Neuse River.  The current City Code states those are the greenway dimensions or the floodplain width, whichever is less.
Planning Director Mitchell Silver explained that when the Planning Department performs its annual evaluation, staff asks all City departments to look at the Comprehensive Plan.  This was an action item that was flagged by the Parks and Recreation Department, and the department noted that direction was needed from the City Council as to changing or removing the item.  It has been addressed in the Park Plan, and Parks and Recreation staff would like it to be addressed reciprocally in the Comprehensive Plan.

Senior Parks Planner David Shouse explained that in 2004, when the Park Plan examined this and made a recommendation to expand the corridor width to 100 feet or the floodplain width, whichever was greater, that recommendation was limited to the greenway corridor system, not the entire floodplain of the City.  This particular action item is not as clear as it could be, and its intent was to expand the greenway.  In 2004, a number of items were discussed that contributed to the Planning Commission and City Council not supporting expansion of the greenway corridor system, including private property issues and notification (determining who is affected by this action and how to notify them).  The City continues to operate under the current system of requiring mandatory dedication of greenway, and when plans go through the Development Services process, staff takes the opportunity to request additional greenway expansion as well.  This particular action item asks staff to extend the greenway system to floodplain width.
Mr. Lebsock noted the City Code is still at the original dedication of 50 feet for small streams, 75 feet for intermediate streams, 100 feet for Crabtree Creek and Walnut Creek, and 150 feet for the Neuse River.

Deputy City Attorney Ira Botvinick explained there was a lot of opposition to the 2004 regulation.  It was part of the adopted Park Plan, and the City Council tried to place it in the City Code as part of greenway dedication requirements and recreation facility fees.  Once a developer dedicates greenway, he can deduct its value from the recreation facility fees.  Mr. Botvinick pointed out the City has never required nonresidential properties to do this, and would not under this proposal.  There must be a relationship between the demand for a facility and dedication of land for the facility.  Subsequent to this, state regulations play a more significant role.  For example, there is now a Neuse River buffer requirement, which is basically a 50-foot screen regulation that makes it hard to locate trails in the greenway.  Trails may not be located within the first 20 feet of the buffer.  It may be possible to locate trails in Zone 2, but the state is considering changing that regulation, and may eventually prohibit all development within 50 feet of the Neuse River.  This means greenway trails could never be constructed within those areas.  Nobody argues that the City cannot ask for more greenway dedication; the question is what should be required.  Mr. Botvinick stated that site plan standards and the Comprehensive Plan should be in agreement.  
Chairman McFarlane asked if the current regulations are adequate to protect stream buffers, especially in undeveloped areas.  Mr. Lebsock replied there is scientific debate about what is "adequate."  The Town of Cary requires a 100-foot buffer, i.e., 50 feet of Neuse River buffer plus 50 additional feet.  The City of Raleigh puts a reservation on the land for one year, which allows the City to negotiate acquisition of the floodplain line.  The Neuse River buffer rules are proposed to be changed.  They will allow the continuation of a trail in the buffer, but there will be mitigation requirements.
Planning Director Silver asked about Parks staff's recommendation for this action item so the City Council could determine whether it should be modified or deleted.  Greenway Planner Lebsock acknowledged that the current process is not necessarily the best, but it works.  Parks and Recreation staff requests greenway up to the full floodplain or staff acquires greenway up to floodplain limit for scheduled construction projects.  The public has been very outspoken about not changing the City Code.  He feels the language in this item can stay the same, because it is a goal.  Planning Director Silver stated it is an action item, not a policy, which means the Parks and Recreation Department will pursue it and report back annually.
Mr. Stephenson said he hears the discussion about potentially increasing mandatory dedication, but he sees nothing in Action PR 3.4 that mandates increased dedication.  Deputy Planning Director Ken Bowers explained the action talks to accelerating greenway acquisition, which implies that some sort of concrete undertaking would happen, whether it is a regulatory change, allocation of more money for greenway acquisition, etc.  He said the item could be recast as a general policy.

Chairman McFarlane asked if there is any way to address undeveloped land versus developed land.  Deputy City Attorney Botvinick said it is clearly part of the action statement.  The Council can direct Parks and Recreation staff to come back with specifics as to which streams should be subject to wider widths instead of a blanket requirement.  If state regulations impact the City's ability to install greenway trails within the 50-foot buffer, the City will either have to pay mitigation fees or buy land outside of the 50-foot corridor to install trails.  The policy should reflect that so the City does not get into that situation.  The state regulations would provide the City with a credible basis or explanation to the public if the public questions the City's regulations.  In terms of protection, Mr. Botvinick said if the City wants to protect something, it can acquire it through eminent domain.  The state is being a much more active regulator in this matter than ever before.
Greenway Planner Lebsock explained there are three ways to acquire property or accelerate the acquisition of property within the greenway system:  (1) the regulatory process (greenway dedication is required for site plan or subdivision approval); (2) a negotiated acquisition with property owners; and (3) donation of land.  Eminent domain is a subcategory of option 2 (negotiated acquisition) and can be done.  Mr. Lebsock suggested the City has the option of attempting to put more regulatory requirements in the City Code to allow accelerated acquisition, or the City can fund personnel and the greenway program in some way to be able to negotiate additional acquisition.  In many cases, acquisition will end up being an eminent domain case, because most people do not want to donate or sell their greenway interest.

Mr. Stephenson stated that wide buffers reduce stormwater runoff impact and help ensure water quality.  He asked if the City uses stormwater fees to purchase land for the greenway.  The Deputy City Attorney said the City does not.  State law mandates that stormwater fees must be used for drainage construction projects, etc. to mitigate stormwater runoff issues rather than prevent them.  Mr. Lebsock said there are a number of goals and objectives of the greenway program.  One is stormwater runoff management, another is riparian protection.  Science says "more is better" for both of those goals in a greenway program.  Mr. Stephenson opined it is better to prevent stormwater issues than try to mitigate them later.  Mr. Lebsock assured him staff does as much as possible within the allowance it has now.

Mr. Gaylord asked if a requirement could be implemented for greenway easement as opposed to having an outer bound established by discreet footage or the floodplain, so that the outer bound footage and floodplain could remain as it is, but greenway acquisition becomes part of site plan or subdivision approval.  Deputy City Attorney Botvinick reminded the Committee there has to be a relationship between the development and the requirement.  The City must be able to prove to a court that there is a direct relationship between the development of the property and the demand for greenway or a buffer.  State law already indicates that a specific amount is required.  The City's tree conservation ordinance mandates that Zone 2 must provide tree conservation protection.  The City prohibits development on half the floodplain.  He said it is fallacious to say that in recent times, the City of Raleigh has not been trying to protect streams.

Chairman McFarlane asked how the suggestion that staff provide specifics as to which streams should be subject to wider widths instead of a blanket requirement would reconcile with making this item a policy statement rather than an action item.  Mr. Lebsock said it is possible that this remain an action item as is.  He recommends that greenway program staff identify corridors or locations where accelerated acquisition could be done.  Those recommendations would need to be brought to the City Council as extra money would be necessary for acquisition.  Staff could identify corridors that are undeveloped, target acquisition of land along those corridors, and acquisition would be in the full floodplain width.  Chairman McFarlane asked if that correlates to what the state is doing.  Greenway Planner Lebsock replied the state is only protecting 50 feet of buffer, and is only trying to consolidate its buffer rules across the state.

Discussion continued regarding the action item, including acquisition of land, funding for acquisition, and use of stormwater fees for prevention rather than mitigation of stormwater impact issues.  Mr. Stephenson suggested creation of a system whereby incentives would be offered that, over time, would reduce the increase in impervious surfaces through prevention.  Stormwater Development Supervisor Ben Brown pointed out there are a lot of pressing mitigation projects that still need to be done.  It would difficult to justify the use of stormwater fees for proactive prevention or maintenance while there are stormwater impact issues that need to be addressed.  Planning Director Silver suggested language for the action item which Mr. Stephenson crafted into a motion.
Mr. Stephenson made a motion to recommend that Action PR 3.4 in the Comprehensive Plan be amended to read as follows:  "Direct the City to develop a program to accelerate greenway acquisition to incorporate at least 100 feet of vegetative buffer or the entire 100-year floodplain, whichever is greater, along designated streams, through additional funding and/or regulations."  His motion was seconded by Mr. Gaylord and carried by unanimous vote of 3-0.
Mr. Stephenson made a motion to recommend that staff be directed to investigate whether new legislative authority is required for the City to use existing stormwater utility fees for stormwater impact prevention as well as stormwater impact mitigation.  His motion was seconded by Mr. Gaylord and approval was unanimous, 3-0.
Item #09-23 – Use of Greenways
The following information was in the agenda packet:

This item was referred to the Comprehensive Planning Committee at the request of Councilor Gaylord.  Mr. Gaylord is inquiring to the potential of opening unimproved greenways and park land for passive recreation use by the general public prior to these properties being developed.
The following memorandum from Senior Greenway Planner Vic Lebsock was also in the agenda packet:

Greenway users are not encouraged to use undeveloped greenways.  There are a number of factors to be considered if this procedure was to be changed:

●
Whether there is a continuous unbroken easement ownership.  This ownership would have to be located on one side of the stream.

●
Whether there are points of access at both ends of any continuous segment.  It is not a good operational procedure to allow users to a "dead end."

●
Increased cost/liability – opening undeveloped property potential opens the City to increased liability.  There are increased maintenance costs for property signage, inspections, and general maintenance.

●
Are there sensitive environmental areas and/or habitats?  It would be necessary to identify and appropriately manage/protect.

At this time there are only 15 potential greenway segments that meet the criteria identified in the first two bullets above.

Staff will be available at the CPC meeting to answer questions.
Mr. Gaylord stated his request seems to have been addressed by Mr. Lebsock's memorandum.  The City has many established greenways that are completed and paved, and areas acquired but not yet constructed.  There are also areas, such as state parks and national parks, where there are dedicated greenways with hiking trails.  Sometimes those hiking trails are washed out and the hiker proceeds at his/her own risk.  Mr. Gaylord asked in what areas the City could allow citizens to utilize acquired greenway easement and what impact(s) would it have.
Mr. Lebsock distributed copies of the following:


After consulting the City Attorney's office, the following language was recommended for inclusion in System Integration Plans.  This particular excerpt is from the Erinsbrook Drive property System Integration Plan.



Safety


The Erinsbrook Drive property is an undeveloped park site and therefore is not managed on a frequent basis for public safely.  The property has not yet been fully evaluated for safety, and could contain unknown conditions such as unstable trees, barbed wire, or other hazards.  Public access to the site should be discouraged until a full site hazard evaluation and remediation is completed. Signage stating NO TRESPASSING should be placed at logical and apparent entrances to the site.  Related educational information should be developed to aid in communication to neighbors and other groups that might be encountered on or interested in this site.

A totally undeveloped parcel includes inherent risks such as barbed wire, leftover landfill debris, trees, etc.  There could be an issue of property designation signage to be erected.  All of these things could lead to additional costs.  Additionally, the Parks and Recreation Department is not manned to manage those facilities.  His second concern is whether the City has any greenway areas that would meet the following criteria for construction of trails: the greenway/trail extends from street to street so there is a destination at either end, and the City has property ownership all on the same side of the street.  He noted there are 15 such streets and half are in the Brier Creek area.  There is another in the Barwell Road area.  Most are in the range of 1,000 feet or less in length.  Those are the major issues; others include having the manpower to manage these areas because the City needs to keep residents safe, and the reality of what is available.
Mr. Gaylord stated he got on the Neuse River trail one day.  It is all crush-and-run and the neighborhood was using it despite the posted "No Trespassing" signs.  Mr. Lebsock stated that is a construction site and people are not supposed to be there.  However, all he can do with greenway construction is tell the contractor to "watch out."  Mr. Lebsock is not aware of any place in the City where there is a greenway area that is stoned down unless it is a construction site or a completed trail open to the public.
Mr. Gaylord said the crush-and-run walkway was easy to traverse.  He asked if the trail could be open on weekends when there is no construction.  Mr. Lebsock explained that the City's contracts are calendar contracts, which means the contractor can work seven days a week.  From a practical sense, he does not want to encourage trail use during a particular time such as a weekend because people may extend that use to a time when they should not be there.  For example, one weekend a child almost got run over because he came out of the woods on a four-wheeler directly in front of a dump truck, and the police had to be called.  Mr. Lebsock recommends that a trail be completed before it is used.  Park Division Superintendent Wayne Schindler added that there may be conditions on the trail that have not been addressed yet by the contractor that can present a hazard(s) to the public.  Mr. Lebsock pointed out that the City does not monitor those construction sites and residents should not be there.  The Parks and Recreation Department will continue to post warning and no trespassing signs, but will not send staff to monitor the site.  Mr. Gaylord requested a map of the 15 potential greenway segment locations and a map of City-owned properties.
Chairman McFarlane stated the City has many miles of finished greenway.  Given liability and other issues, residents should not use undeveloped greenway or projects that are under construction.  Mr. Lebsock concurred, and Mr. Gaylord agreed the City has a fantastic greenway system already.

By consensus, the Committee members agreed to report this item out with no action taken.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman McFarlane announced the meeting adjourned at 1:59 p.m.

Leslie H. Eldredge

Deputy City Clerk
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