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COMPREHENSIVE PLANNING COMMITTEE

The Comprehensive Planning Committee of the City of Raleigh met in special session at 3:00 p.m. on Wednesday, October 3, 2012, in Room 201, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present.

Committee




Staff

Russ Stephenson, Chairman


Senior Planner Ken Bowers
Bonner Gaylord



Deputy City Attorney Ira Botvinick

Randall Stagner



Assistant Public Utilities Director Robert





Massengill





Public Utilities Director John Carman
These are summary minutes unless otherwise indicated.

Mr. Stephenson called the meeting to order followed by Mr. Gaylord leading in the recitation of the Pledge of Allegiance.  

The following items were discussed with action taken as shown:

Item #11-10 – Unified Development Ordinance Topics – Adequate Public Facilities.  During the April 3, 2012 City Council meeting, Mr. Stephenson presented 3 unified development ordinances related topics to the full Council requesting that the Council address these through separate discussion and work shops while the Planning Commission continues the Unified Development Ordinance (UDO) revealed and developed recommendations to the City Council.  The topics were 1) Adequate public facilities; 2) implementation of Comprehensive Planning policies (affordable housing); and 3) case studies.  Mr. Stephenson gave a history of the development of bringing portions of the CP-2-12 to align with the UDO regarding increase in building height allowances and discussed adequate facilities and infrastructure.
Assistant Planning Director Ken Bowers reviewed the current City Code requirements and issues currently unresolved in the proposed UDO.  He summarized the following PowerPoint presentation:

ADEQUATE FACILITIES

Assumptions

· Raleigh’s total growth over the planning time horizon is not a function of planning and zoning.
· Growth projections fall significantly short of a full build out under current zoning or the 2030 Future Land Use scenario.
· A way will be found to provide adequate streets, water supply and distribution, wastewater collection and treatment capacity to accommodate future population and job growth.
Problem Statement

· High value locations are seeing increased pressure for intensified development patterns.
· Many of these same areas are targeted for growth in the 2030 Comprehensive Plan.
· Many of these same locations do not have adequate utility, stormwater and transportation infrastructure.
· Addressing these deficiencies often faces issues of timing, funding and physical constraints.
Barriers to Infrastructure Sufficiency

Temporal:
Resources are available to provide adequate capacity, but not on the timeline for a specific proposed Development.

Financial:
Projects that would provide adequate capacity are either planned or known to be possible, but funding is not available to realize those projects.

Physical:
Insurmountable physical constraints stand in the way of providing adequate capacity, e.g., the inability to obtain sufficient right of way, environmental barriers, etc.

Political:
The projects necessary to provide adequate capacity are not acceptable to the community, e.g., new bridges or interchanges.

Legal Considerations

· Specific legislative authority is required for exactions or fees for adequate facilities.
· Raleigh has authority to levy fees for thoroughfares, parks and public utility infrastructure.
· Zoning authority can be used to manage the impacts of development on public facilities.
· Zoning map.
· Zoning conditions added to petitioned map amendments.
· Dedications/exactions for rights of way and parks.
· Inadequate facilities valid reason for denial or conditional approval of Rezoning cases and SUP’s.
· Cannot issue a building permit when adequate water supply or sewer capacity is not available.
Current Approach to Adequate Facilities

· Infrastructure impacts considered as part of rezonings.
· Conditions can be added to require infrastructure evaluation and upgrades or cap density or floor area to address infrastructure sufficiency.
· Conditions can tie the amount of development to future infrastructure projects.
· Rezonings can be denied or conditionally approved based on inadequate capacity.
· Infrastructure sufficiency is incorporated into the eight standards for preliminary site plan approval.
· Conditions can be added, or projects scaled back, based on inadequate facilities.
· Projects could be denied, but this rarely or never happens.
Examples

· Z-11-10 / SP-15-11 West Morgan Apartments

· Sewer capacity issue not discovered until time of building permit.
· Developer had to upsize water line for adequate fire protection.
· No eligibility for reimbursement.
· Z-48-08 

· Development yield conditioned on replacement of two-lane bridge over I-540 with four-lane bridge.
· Trip generation determined basis for condition.
· S-5-11 The Retreat (off-site and 12’ sewer) reimbursement.

· SP-16-12 Skyhouse 

Adequate Facilities in the UDO

· Every development plan subject to a determination of adequacy of public facilities (p. 8-5).
· Streets, water supply, wastewater, stormwater.
· Adequacy takes into account existing development, the proposed development and “future” development.
· “Future” includes both approved and unknown projects that might happen through the development of vacant land, or the redevelopment of developed land.
· If capacity is inadequate, then:

· The development is denied.
· The development is scaled back.
· The developer chooses to fix the inadequacy.
· The City and developer may agree to a reimbursement.
· Adequate facilities incorporated into findings for special use permits (p. 10-40).
· Adequate facilities incorporated into review considerations for rezoning petitions (p. 10-23).
What the UDO does not address

· Who pays?

· Relationship to existing utility and facility fees.
· Potential for reimbursement/cost sharing.
· What happens if nearby intersections are already below LOS E?

· Theoretically, no further development would be permitted until projects could be undertaken to reach LOS E.
· Without a minimal amount of development permitted, potential for regulatory takings.
· Unclear how “redevelopment of developed properties based on existing zoning” will be estimated.
· Which properties will redevelop is speculative.
Fundamental Policy Question

· Should past infrastructure spending determine future urban form?

· Or should Raleigh decide on a preferred urban form and commit to provide the infrastructure necessary to achieve it?

· Is this physically possible?

· Can/will we pay for it?

· How to we balance short- versus long-term liabilities?

Issues to be Resolved

· Does Article 8.2 stay in the UDO?

· Removal essentially reinstates the status quo.

· Strong emphasis on addressing adequate facilities at the time of zoning.

· May look to move problematic uses to a special use permit process.

· If modified, need to address:

· Minimum levels of development permitted in the face of inadequate facilities and physical/temporal/financial constraints.

· Cost-sharing for developer-initiated utility projects: who pays for what segments of pipe, clarification of City/developer responsibility.

· Appropriate role of multi-modal LOS. 

Mr. Bowers noted some projects, though expensive in the short run, may prove cost effective in the long term.
Mr. Stagner questioned what is the current status quo with Mr. Bowers responding the adequate facilities issues are dealt in the preliminary planning stage.

Mr. Gaylord talked about looking at best practices as to how other cities handle this issue such as how to pay for upgrades in facilities.  He questioned whether the City shall “take on medicine” now if he wants to grow and talked about the possibility of setting a benchmark for adequate facilities in order to establish cost share guidelines.

Mr. Bowers referred to the Village of Ramapo, New York managing its capital growth program and how its structure with stood legal scrutiny.  He pointed out the Public Utilities Department is undertaking a study to determine adequate facilities for growth and went on to talk about how the information is fed into a computer model to produce more adequate growth projections.  He noted some municipalities allow streets to become congested in order to provide the incentives to the public to use mass transit, but pointed out that is not how Raleigh is functioning.  

Mr. Stagner expressed his belief that Section 8.2 should stay within the UDO in that he wants to make sure to have adequate public facilities and infrastructure.  With regard to infill, Mr. Stagner questioned how upgrades in the infrastructure are paid for and who would pay for it, nothing he does not want to discourage infill development.

Mr. Stagner talked about the busy intersection on Glenwood Avenue and Blue Ridge Road at Crabtree Valley Mall and the money spent to sleeve a sewer line in the area.  He talked about the need to study best practices to get the best methods will also receive opinions from staff so as not to have a “one size fits all” policy.
Public Utilities Director John Carman pointed out what fits in the City of Raleigh’s policy must also apply to utility customers like Wake Forest and Zebulon.  Assistant Public Utilities Director Robert Massengill stated he does look at rezoning to take a look at current facilities to see if any improvements are needed.  He talked about adding conditions when proposed development may create certain hazards to sewer flow, etc.  He talked about the recent sky house project where a plan was put in place by the developer to replace a block of sewer line in aid to address projected flow issues.

Mr. Massengill stated staff would like to come back to Council with recommend an engineering firm to study sewer flow capacity throughout the City pointing out the study will include high growth areas of the City such as North Hills, Cameron Village, etc., and pointed out increasing a sewer pipe by one diameter size can greatly increase flow capacity.  Mr. Carman pointed out this study is part of the Public Utilities Department’s five year master plan update.

Mr. Massengill talked about a current study on utility fees to be reported to WUTAC for analysis and recommendations to the Council.  He talked about a recent development called the retreat were in the develop upsized an off site sewer line from 8 inches to 12 inches as part of the development.  

Mr. Massengill noted if “cost share” means current customers pay for an upsized pipe to aid a developer, if the pipe has to be replaced anyway, perhaps existing customers could pay a percentage of the cost.  He talked about how the amount of acreage fees go toward facility maintenance.

Mr. Stephenson questioned whether his Section 8.2 belongs in the UDO with regard to facility with Mr. Massengill responding that section could be kept in; however, part 8 should be applied broadly to customers outside of the City such as Wake Forest and Zebulon.   

Mr. Carman stated if the City were to take its UDO to Wake Forest and presented it as this being the way development is to be handled, then there may be some resistance encountered.
Deputy City Attorney Ira Botvinick expressed his disagreement with Mr. Carman’s statement noting the Public Utilities Department is an enterprise and sees nothing wrong with creating surcharges when pipes are fixed within each municipality.  He stated he agree that fees should be more uniform and noted the Public Utilities Department is involved when connections are involved when it comes to zoning cases.  He stated if there is no plan for connection in the rezoning case then the department would not be involved.  He noted the UDO will allow circumstances where the City can say no if something conditions or projections including utility issues are not addressed by the developer.

Mr. Carman noted the UDO doesn’t change the aspect of staff being able to say no to certain conditions as that ability was put in place about 5 years ago.  Mr. Stephenson acknowledged Staff’s efforts regarding the ability to measure utility impacts at the time of rezoning and questioned if there were some way to estimate the cost for upgrades and estimated the impact of new development on existing facilities.  

Discussion took place regarding the issue of rezoning “green areas” for development and the need to determine the amount of infrastructure needed.

Mr. Botvinick talked about the City of Durham being reluctant to grant speculative rezoning and implemented the requirement for more detailed information when a property comes up for rezoning.  He talked about how recent rezonings in Raleigh requiring trip generation reports and noted the same can be done for water and sewer usage.  He stated in the UDO non residential development has no density limits and talked about the City of Charlotte requiring detailed site plans for zoning approval.  

Mr. Gaylord questioned whether it was easier to sell water through a 24 inch pipe as opposed to a 6 inch pipe with Mr. Carman responding by pointing out it is better to think about the cost for digging trenches and laying pipe.  He noted if the pipe was too big and water flow too slow then there is the possibility of a stagnation problem.  He talked about the need to maintain pressure in the water lines and pointed out the cross section of an area determines the flow capacity.  

Mr. Gaylord talked about the possibility of varying the rate structure based on the size of pipe serving the area with Mr. Carman responding the City can only charge for the cost to install the lines and enough can charge only for the cost to install the lines and connections; however, the City can charge any rate it wants for usage.  He talked about the impact on existing users when new development requires an upgrade to the infrastructure.  Mr. Carman pointed out current city policy calls for the developer to pay for extending water lines to green areas with usage rates covering maintenance.  He talked about the upcoming Raftelis report helping to determine uniform cost for capacity redevelopment and for growth.

Mr. Stephenson noted if development takes place in a green area the developer installs the facilities infrastructure and gives it to the City with Mr. Massengill talking about how the incentive is for the developer to build in already developed areas capacity may already be adequate.  

Discussion took place regarding the reason this issue was referred to the committee with Mr. Stager questioning whether there was any savings for building in developed areas.  Mr. Carman responded by talking about how development fees are charged with increments proposed when density or facility capacity is increased as a result of redevelopment.  Mr. Stagner stated he wanted to make sure adequate capacity is in place for redevelopment while still taking care of the rest of the City’s utility customers.  Mr. Gaylord noted if no development takes place as a result of a rezoning then no fees are paid.  Further discussion took place and how the item was referred to committee.

Mr. Stephenson briefly reviewed today’s discussion with Mr. Bowers noted the Raftelis will help determine best practices, and talked about the possibility of having more detailed site plans regarding facility capacity, etc.  

Mr. Stephenson questioned possibility litigation issues for charging entitlement fees with Mr. Botvinick talking about zoning cases where the City imposed limits regarding traffic, storm water runoff, etc. noting such a practice has not been done yet regarding utilities.  Mr. Massengill pointed out the UDO can require utility capacity studies as part of the zoning and development process.  Mr. Bowers questioned whether that would involve the developer gaining access to the City’s utility system, ie, and starting a test meter with Mr. Massengill responding by talking about a recent situation where a developer came to staff to ask about impact of his proposed development on the City’s existing capacity and talked about how the staff analyzed the plan to see if any improvements were needed.  

Extensive discussion took place regarding the type of studies currently underway with Mr. Gaylord talking about having the City set certain standards and projections so development can accommodate those standards.  Mr. Gaylord noted if a developer proposes to build in an area already planned by the City to be served by utilities, then it may be more cost effective for the City to go ahead and install the infrastructure because paying customers will already be in place.

Mr. Carman talked further about determining the cost for the developer installing new infrastructure versus people who come along later on and just pay just for connecting to the system with Ms. Massengill responding by talking about how acreage reimbursement fund helps allay the up front cost by the developer.

Mr. Stephenson talked about an example of how a hotel may have adequately facility capacity when build; however additional development in the area may require up grades with Mr. Carman pointing out the City’s aim is to install pipes to last their full life expectancy and not have to come in and replace portions of them with larger sizes before their full life expectancy is realized.
In response to questions, Mr. Bowers stated any estimate of potential impact of development on infrastructure may be inaccurate at this time; however the UDO will assure more adequate projection of development so adjustments can be made to accommodate existing infrastructure or determine what capacity increases are needed.

The possibility of less speculative rezoning practices like Charlotte was discussed along with how some projects are approved or denied based on more adequate proposed development information.

Mr. Gaylord talked about what could happen if a development is proposed for downtown and the capacity is not there and questioned how can adjustment be made, if any, with Mr. Bowers responding by talking about how cost share need to be determined for added capacity for this scenario and any development that comes along there after.  Mr. Bowers talked about being better to err on making capacity too large than too small.

Mr. Botvinick talked about the need to upgrade aging infrastructure in the downtown area with Mr. Massengill responding by talking about the Public Utilities Department having a “hit list” of crumbling water and sewer pipes are scheduled for replacement.

Karen Rindge, 3303 Clark Avenue, representing WakeUp Wake County, questioned whether the adequate capacity language in the UDO was necessary as it appears staff is already addressing the issue with Mr. Bowers responding stating the UDO will define adequate capacity with the developer required to address that condition.  Mr. Bowers talked about how transportation and similar issues are already incorporated and how Part 8.2 needs to remain in the UDO and how it may be amended for the outcome of the Raftelis report.

Mr. Stephenson noted Part 8.2 puts the developer on notice that certain reviews will be considered for project approval.  He talked about how property zoning impacts the location of parks, greenways, transit, etc.  

Mr. Gaylord talked briefly about how the Raftelis study may impact language in the UDO with Ms. Rindge noting it makes sense to her to ensure the provision of adequate facilities.

Attorney Mack Paul, 3705 Shadybrook Drive, talked about how the current language in Section 8.2 caused concern with the developing community due to the broad sense of the term “adequate public facilities” and how it may impact future growth.  He complimented city staff for working with developers on this project.

Suzanne Harris, representing the Homeowners Association of Wake County, stated it would have been helpful if staff had posted the PowerPoint presentation used in today’s meeting ahead of time pointing out she could not find any backup information on the City’s website.  She stated the issue with her organization is the City’s legal ability to say “no” to a development, with Mr. Gaylord noting that ability is there regardless.  

Mr. Botvinick noted the issue is to get the requirements to the developer ahead of time so they may be addressed in a way the City does not have to say no to a project.  He noted Section 8.2 has nothing to do with rezoning; rather it has to do with plan approval.

Ms. Harris talked about infill development briefly with Mr. Bowers stating infill development will still have to prove adequate water supply and sewer capacity.  Mr. Bowers talked about how traffic policies are used to guide plan development and noted transportation issues are usually site specific.

Mr. Botvinick talked about how the Council already has the authority to deny plans based on certain conditions not being met by the developer.  Ms. Harris expressed her agreement with Mr. Paul’s concerns regarding the language of 8.2 being worrisome to developers and proposed a re-writing of the section with different nomenclature for greater clarity.  She expressed her desire to obtain a copy of the PowerPoint presentation so it may be shown to her member developers and would like opportunity to comment on any proposed rewriting of section 8.2.

Mr. Stephenson suggested holding the item in committee to address any further concerns regarding utility issue.  Mr. Stephenson expressed his desire to take up the transportation portion of the UDO at the next committee meeting and would like to talk about multi-modal level of service and also allow additional time for comment on utilities.  

Mr. Bowers stated staff will, in the meantime, bring back some suggestions on amending section 8.2.

Potential language revisions were discussed including how multi-modal transportation can be incorporated in the UDO with Mr. Stephenson talking about incentives for developers to help pay for alternate modes of transportation.

Mr. Botvinick talked briefly about how building heights are calculated through the zoning process and how development may be allowed if certain future transportation plans are in place.  Whether there is such a thing as multi-modal level of service was discussed along with pedestrian and bicycle safety issues with Mr. Stephenson expressing his desire putting emphasis on motorized transit and hope capacity is determined.

Mr. Gaylord questioned if a certain level of service is emphasized can the city require establishing a fund for future transit needs with Mr. Bowers responding stating such a policy may be on shaky legal ground if it is established.

How to incentivize increased use of mass transit was discussed briefly.

Mr. Stephenson requested additional information on the City of Charlotte’s policy of requiring more detail site plans for approval.

Following further discussion the item was held in Committee.

Adjournment.  There being no further business, the meeting adjourned at 5:21 p.m.

Ralph L. Puccini

Assistant Deputy Clerk
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