
Comprehensive Planning Committee


November 21, 2012

COMPREHENSIVE PLANNING COMMITTEE
The Comprehensive Planning Committee of the City of Raleigh met in special session on Wednesday, November 21, 2012, at 2:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee






Staff
Chairman Russ Stephenson, Presiding

Deputy City Attorney Ira Botvinick
Councilor Bonner Gaylord



Deputy Planning Director Ken Bowers
Councilor Randall K. Stagner



Development Services Manager







     Christine Darges
Others Present
Councilor Thomas G. Crowder

Chairman Stephenson called the meeting to order at 2:07 p.m.  All Committee members were present.  Councilor Stagner led the assembly in the Pledge of Allegiance.
Item #11-21 – Unified Development Ordinance – Backyard Cottages

Chairman Stephenson commented there was an excellent exchange of citizen views at the November 14 Comprehensive Planning Committee meeting.  That exchange resulted in the idea of looking at other development standards and best practices of peer cities.  The Committee has not yet received staff's perspective on enforcement of standards.  In the interim, if the Committee members cannot get comfortable with a set of development standards and quality enforcement of those standards, he envisions approaching it in the same way that Council addressed front yard parking.

The following information was contained in the agenda packet:

The Backyard Cottage proposal was referred to Committee from the City Council's UDO Workshop during their review of Chapter 2, Residential Districts.  This is the second discussion by the Committee on the Backyard Cottage proposal.  
Development Services Manager highlighted the following memorandum from Senior Planner Travis Crane that was included in the agenda packet.


Re:  Backyard Cottages
The UDO contains provisions for backyard cottages, as detailed in Section 2.4.2.  This was an item of discussion at the Comprehensive Planning Committee meeting on November 14, 2012.  The Committee received public comment, and during the course of discussion, the Committee members asked questions about the proposed regulations.  This memo provides background information on the topic. 

Proposed Regulations
The UDO would permit a backyard cottage in the R-1, R-2, R-4, R-6, R-10, RX, OX, NX and CX zoning districts.  The backyard cottage is a physically detached dwelling located behind the front façade of the main dwelling.  Backyard cottages are only permitted on lots where the principle dwelling is a detached, single-family house.  The UDO contains development standards, which are based upon the size of parcel.  Backyard cottages have a maximum occupancy of two persons.  Minimum building setbacks, minimum building separation, maximum height and living area are all regulated.  One additional parking space is required for each backyard cottage.  The Planning Commission has recommended that the parking regulation be clarified so that any non-conforming parking situations for the primary structure need not be improved to meet current standards.  The Planning Commission also recommends an increase to the side and rear yard setbacks. 

The backyard cottage provision in the UDO is intended to implement the Comprehensive Plan. Comprehensive Plan policy H 2.8 states that the City should “promote the construction of accessory dwelling units above garages, or “granny flats,” and cottage/small lot ordinances, to provide affordable and workforce housing options and help accommodate future citywide residential demand.” Additionally, action item H 2.9 directs the City to explore the expansion of regulations to permit accessory dwelling units throughout the City. 

Below is a summary of the regulations for backyard cottages.

	Regulation
	>40,000 s.f.
	20,000-39,000
	10,000-19,999
	6,000-9,999
	4,000-5,999

	Living area
	800 s.f.
	800 s.f.
	700 s.f.
	550 s.f.
	450 s.f.

	Side yard setback
	10’
	10’
	10’
	10’
	10’

	Rear yard setback
	10’
	10’
	10’
	10’
	10’

	Building separation
	35’
	35’
	20’
	16’
	16’

	Height
	25’
	25’
	25’
	25’
	25’

	Wall Plate Height
	15’
	15’
	15’
	15’
	15’


The maximum living area decreases on smaller lots, as does the minimum building separation between the backyard cottage and main structure. 

Occupancy Standards
Occupancy of the backyard cottages has been discussed in recent meetings, and staff has advised that a provision requiring owner-occupancy runs afoul of recent case law.  The current zoning code regulates the number of unrelated individuals (four) that may occupy a dwelling unit.  Under the current draft of the UDO, a backyard cottage could increase the number of unrelated persons on a lot to six.  While the City cannot mandate that either the backyard cottage or primary dwelling be occupied by the property owner, a regulation could be crafted to restrict the number of unrelated persons on a lot with a backyard cottage or other accessory dwelling to the same as a lot without an accessory dwelling. This would largely remove the economic incentive to build an accessory dwelling with the intent to increase the number of unrelated renters on a lot.  The enforcement of this standard would be no easier or harder than the current standard.
Parking Requirements

The UDO requires one additional parking space for a backyard cottage. During the last Committee meeting, there was discussion regarding parking requirements; specifically, the treatment of the parking areas.  As written, the UDO would require an impervious parking surface for any parking in the front yard.  This would permit pavement, asphalt, gravel, or any other hard surface.  The City Council recently approved more strict parking surface requirements for the Parking Overlay District.  These regulations permit either a maximum of 40% of the front yard to be paved, or a driveway and parking pad to be installed, whichever is less.  There are no parking surface or area requirements for the rear yard.  Regulations could be drafted that require a hard surface and establish a maximum parking area, regardless of location on the lot. 
Setbacks and Height

A backyard cottage is required to be at least 10 feet from the side and rear property lines. A minimum building separation must be maintained between the backyard cottage and the primary dwelling, based upon the size of the lot.  Larger lots require a larger minimum building separation.  A maximum height of 25 feet is permitted, regardless of lot size.  The maximum height for the primary structure is 40 feet.  The maximum wall plate height of fifteen feet for backyard cottages is less than the standard for wall height (22 feet) in an infill situation.

There was discussion about the minimum required setbacks at the last Committee meeting.  These setback requirements can be adjusted to address any concern.  The minimum building separation per Building Code requirements is 10 feet. 
Design Standards

The UDO does not prescribe any minimum design standards for backyard cottages. Building design, especially compatibility of materials, is typically regulated only in Historic Overlay Districts.  The UDO can be revised to require that building materials and roof pitch for the backyard cottage be the same, or similar to, the principle dwelling. Staff also suggests a standard that would prohibit a backyard cottage entrance that faces the rear property line. 
Regulation by Overlay District
The Neighborhood Conservation Overlay District is an existing zoning district that permits additional regulatory control in neighborhoods with an established build character.  This overlay can regulate lot size, lot width, building setbacks, building height, parking location, and entrance orientation.  The overlay can be applied after an examination of the existing built character.  Staff identifies the built context based on the selected characteristic, identified by predominance in the neighborhood.  This predominance is measured as at least 75% of the properties in the neighborhood possessing the characteristic.  Because backyard cottages are not prominent buildings, staff would never find that 75% of the neighborhood met the characteristic.  Simply, the staff research could never show that backyard cottages are predominant in a neighborhood.  The application of an NCOD to allow neighborhoods to "opt-in" to a backyard cottage regulation is not feasible.   However, providing the ability for an NCOD to prohibit backyard cottages (i.e., "opt-out") is feasible.

Peer City Research

 Staff did examine a few peer cities that have successfully included backyard cottage regulations in the zoning code.  The table below summarizes the results of this research. 

	Regulation
	Portland, OR
	Seattle, WA
	Santa Cruz, CA

	Maximum size
	800 s.f.
	800 s.f.
	500 s.f.

	Maximum height
	18 feet
	18 feet; 25 if pitched roof
	22 feet 

	Side yard set-back
	N/A
	5 feet
	3 feet; 5 if two-story

	Rear yard set-back
	6 feet behind house
	10 feet
	3 feet; 10 if two-story

	Occupancy
	No requirement; cannot exceed maximum number of persons as defined in "household"
	Owner occupied; maximum of eight per property
	Owner occupied

	Appearance
	Same as house
	Design suggestions; not mandated
	Same as house; can be altered through administrative process


Recommendations

The discussion at the previous Committee meeting raised some questions regarding the UDO regulations.  Staff proposes the following for discussion:
(
Increase the rear yard setback requirement to 20 feet.  This is consistent with the standard for a primary structure.

(
Decrease the building separation to 10 feet.  The building separation between the primary dwelling and accessory dwelling is currently based upon the lot size. This can be reduced to a static number for all lots. 
(
Cap the number of unrelated persons per lot regardless of the existence of an accessory dwelling unit, and retain the cap on the number of unrelated in the cottage at two.  Staff suggests that a maximum of four unrelated persons could occupy a lot.  This would permit a family to occupy the primary dwelling and two unrelated persons to occupy a backyard cottage.  Conversely, a family of two could occupy the backyard cottage and up to three unrelated persons could occupy the primary dwelling.
(
Modify the PROP ordinance to include accessory dwelling units.  This would ensure any violations of the ordinance would be subject to the PROP regulations. Owners of rental properties that include backyard cottages would also be required to register with the City's Rental Dwelling Registration program.
(
Increase parking design standards for accessory dwelling units.  Require impervious surface for the required parking space. 
(
Require similar building materials and roof form for the backyard cottage. This would ensure compatibility with the primary dwelling.
(
Insert primary entrance standards.  Require that the primary entrance face the front property line.  If the primary entrance faces the side property line, the side yard setback should be increased to 15 feet.  In no event should the entrance face the rear property line.
(
Modify the NCOD characteristics to include accessory dwellings.  The built environmental characteristics can be expanded to include accessory dwelling units.  This would allow neighborhoods to select the characteristic to be analyzed by staff.  If the characteristic is not prevalent in the neighborhood, accessory dwellings would not be permitted. 
If these suggestions are acceptable, staff will present the revised language to the City Council for review and approval. 

Mr. Gaylord said he thinks all of staff's recommendations make a lot of sense and addressed the majority of the concerns that had been raised.  He questioned increasing the rear yard setback to 20 feet and where the actual back yard would be in terms of activity, such as planting a garden.  Twenty feet seems to take away from desired uses raised by the public.  He is ready to move forward with the recommendations, but suggested changing 20 feet to 10 feet so the yard is usable and the rear yard does not become an area of activity that could cause potential issues.

Mr. Stagner echoed Mr. Gaylord's comments and said people he talked to are worried about the 20 foot rear yard setback.  They are concerned about the availability of sun and the potential for stormwater runoff from the additional structure.  Mr. Stagner does not envision that the ability to opt-in will be popular in his district.
Development Services Manager Darges said one item she inadvertently skipped over was modification of the PROP ordinance to include accessory dwelling units (ADUs).  That provides another level of enforcement and adds to the City's ability to monitor the program.

Mr. Stagner asked if staff had any data relative to why Portland doesn't require the owner occupancy, and how well that is working.  Ms. Darges said they did not, but will talk to Portland again to find out.
Mr. Gaylord stated he is also concerned with the opt-in because it is so onerous to obtain for a large area and he does not think anything should be regulated until it has been established it is a problem.  If there is an opt-in for back yard cottages (BYCs), the City might as well not offer it at all.  He thinks opt-out is a better option.  Mr. Stagner said opt-out would not be welcomed by the communities in his district, according to discussions he has had with residents.  Chairman Stephenson commented that his experience with front yard parking is that opt-in is highly successful and helps improve property values.  Deputy Planning Director Ken Bowers reminded the Committee members that staff has not yet established how the opt-in would work.  Chairman Stephenson said he would like to make it as easy as possible for people to opt-in.  The front yard parking overlay district is a pilot program that may be expanded over the rest of the City if it works well.  It might make sense to do a pilot for BYCs as well, in neighborhoods where they will be most desired.  This is about putting right rules in right places.  There are clearly two camps for BYCs as there was for front yard parking.  Rather than craft standards, especially since enforcement has not been discussed, Council should give the rules to those people who want the rules.  Mr. Stagner commented there was much less support from the people he talked to when they found out that owner occupancy cannot be required.  Chairman Stephenson said the RCAC met on November 17 and voted unanimously to recommend that Council not move forward with the BYC regulations because they want to discuss it further.  Mr. Gaylord said he has no problem with keeping this in Committee to discuss options and the new staff recommendations.
Chairman Stephenson said Portland has a long list of review requirements including a site plan with topography, an erosion control plan, a stormwater runoff plan, an architectural plan, architectural elevations, etc.  Portland went into great detail to protect its quality of life.  Rules only work if they are enforceable, which is why he wants to know about enforceability.  If the regulations are applied citywide, the City will need more people to enforce them.  Mr. Gaylord said enforcement is part of a code.  If the design of regulations creates a single issue, Council can adjust the code to mitigate that issue.  The other alternative is to not allow BYCs.  Development Services Manager Darges pointed out there was no opt-in in the jurisdictions staff analyzed.  Opt-in would make it hard for the property owner to obtain a BYC.  The higher the regulations, the more enforceable opting out is.  Ms. Darges said over the last five to 10 years, the City has had a habit of adding more zoning regulations without evaluating how to follow through to ensure they are effective.  For the UDO, planning staff is currently analyzing with the zoning staff some documentation and projection of what is needed to enforce the regulations.  As part of the implementation plan and budget, staff will come to Council with identification of enforcement needs.

Mark Turner, 1108 Tonsler Drive, Raleigh, NC 27604-2300 – Mr. Turner is Chair of the RCAC and stated they met on Saturday for a UDO workshop.  Everyone agreed on the need to discuss the issue of BYCs further.  The RCAC passed a resolution asking the Committee to not act on this today so additional comments could be received.  Mr. Turner thinks staff's recommendations are a step in the right direction.
Mr. Stagner asked Mr. Turner if he had any idea how his neighborhood feels about BYCs.  Mr.  Turner replied it is divided on the issue.  There are few restrictive covenant protections in his neighborhood, so BYCs could have a significant impact.

Mary Belle Pate, 2506 Crestline Avenue, Raleigh, NC 27603-3105 – Ms. Pate spoke about enforcement of the regulations and stated the City currently does not enough inspectors.  It needs weekend inspectors; many violations take place on weekends because people know the inspectors don't work on weekends.  Her neighborhood is tiny and close-knit, with 1100-square foot houses.  It would be an unpleasant place to live if slumlords buy older houses and put auxiliary buildings in back for more money.  With regard to opt-in or opt-out, she said it is punishing a neighborhood if residents have to pay to opt-out.  Residents in working class neighborhoods do not have a lot of money.  If anyone in her neighborhood has money to build a BYC, they can afford to pay to opt-in.  Ms. Pate did not have time to prepare a petition, but she will prepare one in the future, because she would like to know her neighbors' opinions, even thought she believes most of her neighbors think as she does.
Josh Whiton, 412 Glascock Street, Raleigh, NC 27604-2403 – Mr. Whiton stated there are pros and cons with every step forward.  The recent court ruling threw open the gates for abuse on attached expansion structures as well as detached structures by not allowing cities to require owner occupancy.  In his mind, if slumlords are waiting to exploit that ruling, they are not dreaming of building BYCs; they would just slap a structure onto an existing slumlord rental property.  Abuse can take place with attached structures as well as detached structures.  Mr. Whiton said there is a whole new generation that thinks 1100 square feet of living space is too much; they don't want to own as much as their parents did.  BYCs will bring a sort of cute, cozy, enjoyable character to neighborhoods.  For the sake of progress, the Council should allow this.  There are enough inherent difficulties in the process that will put the brakes on and let this thing trickle out.  He encouraged the Council to not treat BYCs differently than other ADUs. Restrictions can be added later if problems arise.
Mr. Gaylord agreed with Mr. Whiton's comments that slumlords will take the easiest, least expensive way to create rental properties.  Council should just create the compatibility standards they believe are right for the City, protect the neighbors, enforce the regulations, and move on.
Bruce Dillard, 3221 Warwick Drive, Raleigh, NC 27606-1928 – Mr. Dillard said if opt-in or opt-out is something the neighborhood homeowners would vote on, he is worried about a skewed vote.  For example, if only 60% of properties in a neighborhood of 500 properties would be eligible to have a BYC, that is approximately 300 properties.  If only 10% of the 300 had the desire or the money for a BYC, that is only 30 properties, so the neighborhood would never have BYCs in that situation because of the opposition.
Chairman Stephenson pointed out that everyone may not vote against BYCs.  Mr. Stagner added that most of the concerns expressed are not about whether or not they can have a BYC.  The concerns are mostly about their neighbors having monstrosities in their backyards that they will have to deal with.

Councilor Thomas Crowder stated he is concerned about both BYCs and ADUs.  In the 1970s, the City of Raleigh outlawed rooming houses and BYCs.  ADUs were still allowed, but there were limitations, including owner occupancy.  The City needs to have the same process for ADUs and BYCs.  Most people are against both because of the law prohibiting a requirement for owner occupancy.  Opt-in was an olive branch to people who wanted to have this type of housing opportunity.  As with any type of entitlement, they should have to justify why they want ADUs and BYCs.  The onus should not be on a community to opt out.  There need to be neighborhood protections, especially in at-risk communities. He receives calls from constituents every day about density violations.  Mr. Crowder stressed that any type of ADU process needs to be opt-in, not opt-out, especially since the City cannot require owner occupancy.  If not, ADUs should not be allowed.
Brief discussion took place about opt-in, opt-out, NCODs, appropriate regulations, and enforcement.  Mr. Gaylord said he understands there are people who are against BYCs and ADUs and some who are in favor of them, but he does not know of any progressive urbanist organization that does not recommend BYCs.  Chairman Stephenson pointed out that Raleigh is on the low end of compatibility and development standards compared to other innovative cities that allow BYCs.  Mr. Gaylord offered to work with Mr. Crowder on design standards that would address enforcement and contextual issues, and raise the level of design in such a way as to preclude slumlord conditions.  Deputy Planning Director Bowers reminded the Committee members that in addition to the petition process for applying for an NCOD, which is a way to apply contextual standards to neighborhoods, there is the option for City Council to simply map districts where BYCs and ADUs are allowed.  The UDO strips away a lot of overlay districts and puts those regulations in the code.  Overlay districts make maps harder to understand.  Once a district is in the code, the City Council can map it wherever it wants.
Nicole Alvarez, 613 St. Mary's Street, Raleigh, NC 27605– Ms. Alvarez stated she is in complete support of BYCs.  She appreciates everyone's propositions to make this work out for the better.  Ms. Alvarez believes opt-in will be a death sentence for BYCs and would not provide enough opportunity for those who want BYCs to have them.  She proposes the Council set the regulations and move forward with them for a trial period.  If problems arise, Council can reassess BYCs, and should include public input during reassessment.  Ms. Alvarez is interested in a BYC overlay district.  She believes the benefit of ADUs comes from bringing people into neighborhoods close to downtown, and bikeable and walkable areas.  She would like to see how the Council can make this happen in a progressive way.  This is a chance to have the City change and grow.  Ms. Alvarez said she entered a lot of the November 14 comments and discussion on her blog called "RaleighAccessoryDwellings.com" so people can stay up to date.
Edward Terrell, 205 Woodburn Road, Raleigh, NC 27605-1618 – Mr. Terrell stated that his neighborhood, Cameron Park, "puts out fires" all the time.  The neighborhood was going downhill; now it is going uphill.  Good neighborhoods are the core of a city and take fewer resources.  Mr. Terrell strongly opposes this as a citywide ordinance.  West and Southwest Raleigh have unique problems, for example, cars parked on sidewalks.  He raised the topic of fire protection.  He has an alley behind his house and wonders what would happen if there was a building behind them.  Mr. Terrell is afraid BYCs will cause commercialization of property and eliminate single family residences in downtown Raleigh.
Chairman Stephenson asked if staff investigated emergency vehicle access.  Planning Manager Greg Hallam replied that any dwelling must be accessible within 150 feet of the closes point where a fire truck can reasonably park.

Waverly Smith, 3505 Brentwood Road, Raleigh, NC 27604-1649 – Mr. Smith is optimistic the City could move forward with an opt-in program.  BYCs consumed almost the entire UDO discussion at the last Atlantic CAC meeting.  People who talked to Mr. Smith about the opt-in program are in favor of it.
Deputy Planning Director Bowers said it is difficult to respond to the blanket charge that zoning inspectors are not enforcing the zoning code because they are charged with enforcing many different things.  The City does not have enough inspectors to look at every property all the time so many inspections are complaint-driven.  If it is not possible to verify a violation through visual inspection from the public right-of-way, there are limitations on what the inspectors can do to gain access to the property to prove that there is a violation.  Mr. Bowers said the zoning inspectors are diligent in enforcing the code within the boundaries of their authority and limitations.  Mr. Crowder said the answer he received from enforcement staff is that they want the public to photograph houses and vehicle license plates and keep diaries.  They cannot regulate overnight guests.  Mr. Crowder proposed that the Council direct the City Attorney's office to draft measures to enable zoning inspectors to truly enforce the zoning regulations and address density violations.

On behalf of the Committee, Chairman Stephenson asked staff to continue looking at the idea of an opt-in by some form of overlay, whether grafted onto an NCOD or by a separate BYC overlay district, and inform the Committee of the easiest way to design and apply it.  Deputy City Attorney Botvinick confirmed staff was to investigate overlay districts and not application of BYC regulations on a citywide basis.  He suggested that the Committee ask staff to look at jurisdictions that have overlay regulations for ADUs, what the criteria are, and see how they are applied.  For example, the overlays may not be opt-in/opt-out; they may be at the discretion of the City Council.

Chairman Stephenson confirmed the suggestion and without objection, stated this item would remain in Committee for further discussion.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Stephenson announced the meeting adjourned at 3:30 p.m.

Leslie H. Eldredge
Deputy City Clerk
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