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COMPREHENSIVE PLANNING COMMITTEE
The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, July 24, 2013, at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee






Staff
Chairman Russ Stephenson, Presiding

Deputy City Attorney Ira Botvinick
Councilor Randall K. Stagner



Deputy Planning Director ken Bowers
Planning Manager Travis Crane

Absent




Planner II Stan Wingo
Transportation Planning Manager Eric Lamb

Councilor Bonner Gaylord
Chairman Stephenson called the meeting to order at 4:04 p.m.  All Committee members were present except Councilor Gaylord, who was absent and excused.  Councilor Stagner led the assembly in the Pledge of Allegiance.
Chairman Stephenson stated the agenda items would be discussed in reverse order as staff had another meeting to attend after this one.

Item #11-32 – CP-2-13 – Comprehensive Plan Amendment – Item 3.2 Transportation – West Street Extension

The following information was contained in the agenda packet:


This request was last discussed by the Committee on July 10, 2013.  This item is part of a larger package of Comprehensive Plan amendments proposed by staff.  These amendments were mostly related to recently adopted area plans and studies, such as the Capital Boulevard Study, the Blue Ridge Corridor Study, and the New Bern Corridor Study.  The Committee directed staff to talk with the property owner to discuss potential options for guiding language to be included in the Comprehensive Plan or Capital Boulevard Corridor Study.


Staff has discussed and concurred with the property owner regarding guiding language to be included in an amendment to the adopted Corridor Study.  The property owner has also asked that a concept plan diagram be included in the study.  Staff disagrees with including a concept plan as it may limit flexibility moving forward.  A memorandum from the Office of Transportation Planning has been provided.

The packet also included the following memorandum from Senior Transportation Planner Gerald G. Daniel, Sr.:

At the June 12, 2013 Comprehensive Planning Committee meeting, the Committee directed staff to work with representatives of the Raleigh Bonded Warehouse property to propose revised language for the Capital Boulevard Corridor Plan.  Staff has reviewed the latest proposed text submitted by Mr. Mack Paul which addresses the desire of both the property owner and the City to ensure minimal conflicts between pedestrians and automobiles on the site when West Street is extended across the property to Wake Forest Road.  As described in the proposed text, the property owner plans to redevelop the site to include a pedestrian walkway along Pigeon House Creek.  The amended language as submitted by Mr. Paul is below.

The existing service road terminates at the Raleigh Bonded Warehouse property, which has been designated as a National Historic Site.  In order to extend West Street to Wake Forest Road, West Street will need to traverse this property.  A variety of alignments are possible, and the decision regarding the preferred alignment should be made with input from the owner to ensure that the extended street works with the future development of the property.  Due to the narrow width between the existing buildings and Pigeon House Creek and the property owner's desire to redevelop the property utilizing the creek as a water feature for pedestrians, any access through the property creates potential conflicts and should include traffic calming features.  The owner has indicated a preference that access be located between the cotton warehouse building and associated office building.  Such access would likely require a custom street cross section to utilize as small a footprint as possible so as to promote good pedestrian circulation and a variety of potential streetscape and traffic calming improvements.  Opportunities to utilize the existing cotton warehouse dock as an elevated pedestrian promenade should also be considered.  A concept plan depicting this section is attached as Appendix 1.  The final street cross section should be obtained through mutual agreement between the property owner and the City.
In order to maintain the conceptual nature and integrity of the study, and to allow the property owner greater flexibility with site design alternatives that will be evaluated during the site plan approval process, staff recommends against including a concept plan as part of the corridor plan.  Otherwise, staff is satisfied with the proposed text.
If you have additional questions about this item, please advise.
Transportation Planning Manager Eric Lamb presented this item and explained that staff talked to the property owner regarding language for a Capital Boulevard Corridor Plan amendment instead of a Comprehensive Plan amendment.  The proposed language prepared by the applicant's attorney, Mack Paul, was in the agenda packet, and staff suggests striking one sentence to give the applicant more flexibility.  Mr. Paul's client has agreed to that language.
Mr. Stagner made a motion to approve the Capital Boulevard Corridor Plan amendment as presented by staff.  His motion was seconded by Chairman Stephenson and carried unanimously,
2-0 (Mr. Gaylord absent and excused)

Item #11-35 – Z-4-13 – New Hope Road Conditional Use District
The following information was contained in the agenda packet:

This discussion item was referred to Committee on July 2 and discussed on July 10.  The subject property is located at the northeast corner of Buffaloe Road and New Hope Road.  The property is currently zoned R-4.  The applicants request a rezoning to Neighborhood Business Conditional Use.
Among the topics discussed at the July 10 meeting were permitted uses, hours of operation, compatibility, and consistency with the intent of the Neighborhood Mixed Use designation on the Comprehensive Plan Future Land Use Map.

The request is consistent with the policies identified and Future Land Use Map contained within the 2030 Comprehensive Plan.  The conditions prohibit certain uses, restrict the amount of building area and height, require certain building and site improvements, and restrict lighting and hours of operation.
The deadline to alter the zoning conditions was Wednesday, July 17, 2013 at 5:00 p.m.
The packet also included the following memorandum from Planning Manager Travis Crane:

At the July 2, 2013 City Council meeting, the Planning Commission delivered its recommendation regarding a rezoning request located at the northeast corner of Buffaloe Road and New Hope Road.  This memorandum provides background information related to the Comprehensive Plan consistency of the request.

The property is approximately six acres in size, and is currently zoned Residential-6.  The applicant requests a rezoning to Neighborhood Business Conditional Use.  The Planning Commission reviewed the request over the course of several meetings, and has ultimately recommended approval.  Staff found, and the Planning Commission concurred, that the request is consistent with the Comprehensive Plan. 

During course of the Planning Commission's review, the staff report underwent a number of alterations.  The request was presented at the public hearing on January 15th and at subsequent meetings as being consistent with the Future Land Use Map but inconsistent with two Comprehensive Plan policies: Policy LU 2.6 in the Land Use element and Policy T 1.6 in the Transportation element.  

During discussion and upon further review, staff determined that these policies had been being misapplied to the consistency analysis for this petition.  Policy LU 2.6 instructs the City to evaluate the infrastructure impacts of zoning map amendments to ensure that impacts to capacity are adequately mitigated or addressed.  The impacts of this zoning case were evaluated, and mitigation was proposed by the applicant. Policy T 1.6 is similar, instructing the City to identify and address transportation impacts before a development in implemented.

Nearly all new development or rezonings have some impacts; whether an impact is deemed adequately mitigated or addressed is a judgment call that needs to be evaluated in light of other applicable policies.  In the case of traffic impacts, the Comprehensive Plan includes a very specific threshold in Policy T 2.10, which states that overall intersection level of service should be at least "E" or better.  The staff review of the traffic impact analysis confirms that the intersection at Buffaloe and New Hope would maintain an overall level of service E.  Additionally, the applicant offered conditions to limit the amount of development on the property and provide pedestrian improvements in the area.

Because the proposed rezoning will degrade traffic capacity in the area, resulting in a level of service F for one leg of the intersection during the PM peak hour, the staff report continued to identify an increase in traffic as an outstanding issue.  However, staff did not believe this was sufficient basis for making a determination of inconsistency.  This is consistent with how other recent rezoning cases with traffic impacts have been treated. 

The staff report is a recommendation to the Planning Commission, which they have the power to accept or reject.  Over the course of two meetings, the change in staff's consistency recommendation was extensively discussed.  In the end, the Commission voted 5-3 to accept staff's recommendation on consistency and to recommend approval for the petition.
Planner II Stan Wingo presented this item, noting it was deferred from the July 10 Committee meeting to allow the applicant time to work on zoning conditions.  The deadline for submitting new or revised zoning conditions was last Wednesday, July 17, and staff received no new zoning conditions.
Chairman Stephenson said Councilor John Odom had expressed concerns about the impacts and precedent relative to a gas station use at this location as permitted under current conditions of case.  Chairman Stephenson supports Mr. Odom's position.  It is Chairman Stephenson's understanding the applicant still believes there is an avenue by which a gas station could be excluded.

Mack Paul, Esq., Morningstar Law Group, 630 Davis Drive – Suite 200, Morrisville, NC  27560-6849 – Mr. Paul stated he was present on behalf of the applicant, Crown Development.  They tried to avoid this sort of discussion about use over the past few years, but this case has gotten off-track.  It is probably the last case to be considered under the existing zoning code.  Early in this case, there became an awareness on the part of the neighbors that a potential specific use could be a gas station because NCDOT requested that it be studied as part of the traffic impact analysis (TIA),  and all focus, energy, and discussion became about that one specific use on the property.  The City spent a lot of time and money on the Comprehensive Plan process with a Future Land Use Map (FLUM) to create a Neighborhood Mixed Use (NMU) district that includes a range of uses.  The Buffaloe family has owned this property for a long time.  There are a lot of financial pressures on family members to sell this property and not many developers are interested at this point, even though it is a heavily-traveled intersection and the area will develop in the future.  Mr. Paul pointed out that no one has spoken about why they think this particular property is unsuitable for a use that is allowed under Neighborhood Business (NB) and what differentiates it from other properties that are in NB districts.  There are many locations in Raleigh where NB with a gas station is adjacent to a residential district.  Attorney Paul showed examples on slides, including one in Five Points next to a $1M home and one in Historic Oakwood.  He noted that the applicant is proposing a 40-foot buffer for their development.  Mr. Paul hopes the Council will re-evaluate allowable uses in NMU districts for the entire City, but pointed out his client has spent a lot of money and done a lot of work to bring this case into 100% consistency with the Comprehensive Plan under current regulations.  He would like his client to be afforded an opportunity to evaluate their options.  Work needs to be done to sort out potential avenues for conditions or other adjustments when the time comes to re-evaluate NMU districts for the entire City.  In this case, the focus has been on one specific use instead of the entire range of possible uses.  Attorney Paul wants to work with the Council to find a way to allow the property owner to derive some benefit from the property in light of City of Raleigh plans and Code requirements.
Chairman Stephenson stated the Committee gave Attorney Paul and his client a week to respond to the very clear position taken by the District Councilor, Mr. Odom.  The idea that more time is needed is only predicated on the opportunity to remove the obstacle Mr. Odom said is insurmountable.  Chairman Stephenson does not concur with staff's analysis and conclusion about Comprehensive Plan consistency for this case.  He also disagrees that the City has a form-based code.  The Comprehensive Plan talks about uses for NMUs, and he read aloud the definition of NMU from the Comprehensive Plan:


This category applies to neighborhood shopping centers and pedestrian-oriented retail districts.  The service area of these districts is generally about a one mile radius or less.  Typical uses would include corner stores or convenience stores, restaurants, bakeries, supermarkets (other than super-stores/centers), drug stores, dry cleaners, video stores, small professional offices, retail banking, and similar uses that serve the immediately surrounding neighborhood.
The definition also says NMU is analogous to some legacy districts, including NB.  Chairman Stephenson said staff has pointed out in the past that NB includes common uses, including gasoline sales; however, the intent statement for NB contained in the zoning handbook states "This district is intended for neighborhood-scale retail in close proximity to residential development."  As he looks at other common uses in NB related to gas sales, he sees auto service and repair, and car wash.  Gasoline sales are bundle in with retail sales in the UDO.  Auto service/repair and car wash are bundled into a category called "vehicular services."  He believes gasoline sales are more related to vehicular services than retail sales.  Auto service (minor) and car wash have limitations on hours of operation (6:00 a.m. to 11:00 p.m.); no outdoor amplified sound; and a 200-foot distance limit from residential.  Auto service (minor), which is a limited use in the NX district, is also limited as to size.  There is a range of limitations placed on similar vehicular services in the UDO.  When Chairman Stephenson looks at the totality of the Comprehensive Plan, what it says about NMU, the kind of common uses outlined in NB and the way many of them are treated in the new UDO in terms of limiting hours, sound, distance, buffers, and hours of operation, he comes to a different conclusion as to whether a 24-hour gas station is consistent with the Comprehensive Plan.  He asked if there is an opportunity for the applicant to eliminate gas sales by some means other than filing a new rezoning request.  Deputy City Attorney Ira Botvinick replied there is not, because the 15-day timeframe for amending conditions has closed.
Attorney Paul stated he would rather discuss this matter further with Deputy City Attorney Botvinick, and possible action by the City Council to refer the case back to the Planning Commission.  Cases in the past have been re-advertised to extend the deadline for conditions if the conditions are to be made less restrictive.  If the property owner had known early in the process that gas sales are not an allowable use, she would not have added the conditions she did.  The Deputy City Attorney said pursuant to the ordinance adopted by the Council in February, all new rezoning applications must be UDO classifications.  Past precedents in earlier cases did not have new zoning districts for choices.  It would be much easier to start afresh.  Attorney Paul's client must get a waiver for new zoning conditions because she is asking for a new zoning classification of NX or CX, and it is clearly a new case.  When a new UDO district is requested, the application is subject to all the new UDO requirements.  It would be easier to let the Council vote this case up or down and if it is voted down, the applicant can still file a new case under the new code with a new set of regulations.
Chairman Stephenson asked if Council could send the case back to the Planning Commission.  Deputy City Attorney Botvinick said it could, but no more changes would be allowed because the 15-day period has passed.  Conditions may not be removed.  Mr. Paul responded he just wants to give the property owner a chance to evaluate that and be fully informed of her options.  Attorney Paul asked the Committee to consider that (1) his client must operate under the UDO if she re-files and she has already spent a lot of time and money to conform to the existing code; and (2) once this case goes away, the developer goes away.  The property owner is on her own without other interested potential developers and the property could sit there undeveloped for many more years.  The Deputy City Attorney clarified that the Committee members do not have to vote on this case today but whenever they do, they have to vote on the existing conditions.  Chairman Stephenson said he has already stated he would support Councilor Odom's position, and Mr. Odom does not want a gas station on this property.  The Deputy City Attorney has stated the applicant cannot remove the gas station use from this case, so it appears that the UDO process could be better for the owner and developer.  Attorney Paul reiterated he merely would like to talk to the Deputy City Attorney about options, and Mr. Botvinick said he would be happy to do so.
Chairman Stephenson said Mr. Odom had asked that this item be voted on today moved and out of Committee.  That gives Mr. Paul over a week to talk to the Deputy City Attorney.  Mr. Stagner commented that if there is an opportunity for additional time, he is willing to wait for the last opportunity to arrive at a solution that is agreeable to everyone.  If that is not possible, he is ready to vote on the case today.  Mr. Paul suggested the Committee could schedule a special meeting in order to give him time to talk to Mr. Botvinick before they vote on the case and make a recommendation to the Council.
Mr. Stagner made a motion to report out this item to the full Council with no recommendation.  His motion was seconded by Chairman Stephenson and carried by unanimous vote of 2-0 (Mr. Gaylord absent and excused).
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Stephenson announced the meeting adjourned at 4:37 p.m.

Leslie H. Eldredge
Deputy City Clerk
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