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The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, February 11, 2015, at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Chairman Russ Stephenson, Presiding

Deputy City Attorney Ira Botvinick
Councilor Kay C. Crowder



Planning Director Ken Bowers
Councilor Bonner Gaylord (late arrival)

Planning and Zoning Administrator
Councilor Eugene Weeks




Travis Crane







Planner II (GIS) Ray Aull
Chairman Stephenson called the meeting to order at 4:07 p.m.  All Committee members were present except Councilor Gaylord, whose arrival is noted later in these minutes.  Councilor Weeks led the assembly in the Pledge of Allegiance.
Item #13-04 – UDO/2030 Comprehensive Plan Concerns – Cox
The following information was contained in the agenda packet:

This item was last discussed by Committee on January 28, 2015.  The Committee discussed issues related to either the Comprehensive Plan or the Unified Development Ordinance.  The discussion items were referred to the City Council for review and to provide further direction to staff.
The topics related to this item have evolved during Committee discussion.  The Committee will continue the discussion of how properties with the Buffer Commercial zoning will be zoned on the UDO map.
Also in the packet was a memorandum from Planning and Zoning Administrator Travis Crane that is paraphrased below.
This item was last discussed at the January 28 Committee meeting.  This is the eighth time the issue has been discussed in Committee.  The Committee began review of the properties with Buffer Commercial zoning, where items 1-31 were discussed from the January 28 agenda.  The Committee will continue to review the Buffer Commercial zoning, beginning with item 32 in the backup material.  Staff provided the following information on January 28 and today.
●
A summary of each of the Buffer Commercial properties in the City, including basic information regarding each of the properties and a short narrative regarding the development of each property.

●
A map of each property zoned Buffer Commercial.  The maps include existing zoning on the top half of the page and proposed UDO zoning on the bottom half of the page.

●
Associated zoning conditions and approved site plan reports.  There are five properties with conditional use zoning in the batch of BC zoned properties.  One recent site plan approval provides more information regarding future development for a particular site.

●
A complete list of permitted uses in the Buffer Commercial zoning.  The use categories have been replaced with specific permitted, conditional and special uses.

●
A spreadsheet of all comments received regarding the Buffer Commercial zoning district.  Some of the comment fields simply refer to an e‑mail that was sent to staff.  Most of these e‑mails contain identically-worded statement regarding the properties at Falls of Neuse Road and Dunn Road.
Staff will be available to answer questions related to any of the Buffer Commercial properties at the meeting.  All of the UDO remapping resources will be available for review, including real-time GIS maps. 

Chairman Stephenson distributed and read aloud copies of a handout he had prepared which described in general terms what he sees as the intent of the Buffer Commercial (BC) zoning district.
BC – designed to buffer between commercial & residential

●
Small scaled retail – 3,000 sf max

●
Low neighborhood impact uses

●
Limited hours of operation
NX

●
Large scaled retail – no max sf, unless constrained by lot size
●
Some high neighborhood impact uses – fuel sales, restaurant drive- thru

●
Unlimited hours of operation

Recommendation:

Consider remapping BC parcels near neighborhoods or environmentally sensitive areas to a district other than NX (i.e., OX, RX, etc.) unless one or more of the following  conditions exist that would limit general use (by-right) NX development with high neighborhood or environmental  impacts.

●
Small lot size

●
Overlay zoning

●
Conditional   uses
Parcels recommended for remap other than NX:

#1-2 – existing office near church & neighborhood
#3-5 – existing offices near neighborhood

#6-10 – existing residential near neighborhood

#15-22 – existing office near neighborhood
#25-29 – near existing neighborhood
#30-31 – near existing residential

#32 – near neighborhood

#44 – office use near neighborhood

#45-46 – near neighborhood
#48-50 – near environmentally sensitive area

He reviewed the handout with the Committee.  In response to a question from Chairman Stephenson, P&Z Administrator Crane stated there is no limit to hours of operation in BC zoning districts.  As the review continued, Chairman Stephenson noted (1) the maximum size lot for NX is 10 acres; (2) OX and RX are also more constrained in the scale of retail and hours of operation; (3) he has not studied all the overlay zoning district conditions that would limit impacts on neighborhoods or environmental areas, but the BC parcels on his list are the ones that were going to be mapped to NX and appear to have a potential to have a by-right neighborhood impactful use.  Chairman Stephenson cited part of an e-mail from the City of Raleigh Remapping Team which states OX and NX are appropriate remaps for BC and NX is appropriate "unless there is a specific need to prohibit retail."  He believes the parcels on his list fall into this category because of their proximity to neighborhoods and environmentally sensitive areas.
Chairman Stephenson said the Committee could either continue its review of BC parcels beginning with number 32 or make a motion to send the parcels on his list to the Planning Commission for consideration for remapping other than NX.  P&Z Administrator Crane stated staff had no comments based on the list.  Mr. Weeks said he would like to hear from staff regarding each lot on Chairman Stephenson's list beginning with lot 44, and that is what the Committee decided to do.  Comments are shown below.  P&Z Administrator Crane pointed out the staff report contains added text that relates to the presence of an existing use for each parcel, including those reviewed at previous meetings.
4200 Lake Ridge Drive
Staff:
Small isolated parcel recommended for NX-3 to preserve the entitlement for stand-alone retail on the property.  The property does not appear to contain any retail uses.  This is key because if there is no use on the property, zoning it to something other than NX does not create a use-based nonconformity. Remapping to a less intense zoning district will remove the property owner's ability to have a freestanding retail building.

Committee:
Future land use designation is Office and Residential Mixed Use, indicating OX or RX.  Property is adjacent to residentially zoned property.  Zoning to the north and west is R-10; consistent with Chairman Stephenson's concerns about retail uses with unlimited hours of operation next to residentially-zoned property.  Suggest OX or RX rezoning since future land use designation is Office and Residential Mixed Use.
1540 Dunn Road; 1500 Dunn Road
Staff:
Vacant parcels in Urban Watershed Protection Overlay District.  Southern portion currently R-4 with Planned Development District overlay.  Staff recommends PD for southern portion and NX-3 and carrying conditions forward from an earlier 1994 zoning case (Z-55-94) for northern part.  Conditions are in packet and specify pedestrian access, permitted uses, right-of-way reimbursement values, and stormwater compliance.  No prohibition on retail or hours of operation.
MR. GAYLORD ARRIVED AT 4:17 P.M.

Committee:
Nothing speaks specifically to retail, which suggests this should not be an NX use.  Refer to Planning Commission for recommendation.

Deputy City Attorney Ira Botvinick clarified that if Council rezones these properties, it takes away the legacy zoning district and the issue is moot.

9721 Fonville Road; 9721 Fonville Road; 9733 Fonville Road; 9745 Fonville Road
Staff:
Block area of BC properties on Fonville Road that actually extends across Old Falls of Neuse Road.  Staff has cleaned up the split zoning that exists at the entrance to the park; that has been offered as a rezoning to R-4.  Small corner store on the property is an existing commercial use, so staff recommends NX-3 zoning.  It is unclear to staff whether the balance of the property is being used to support that commercial property.  To the south is what appears to be a single-family detached structure, but there is a connection between the parking area of the store to residential properties further south.  Appears that at some point in time, the larger residential property was used as boat storage; it is possible this was the access point to get back to store boats.  Staff recommends NX-3 for all properties, but back portion is a vacant parcel.
Committee:
If zoned to the general use zoning of NX, owner can come in with fuel sales in an environmentally sensitive area.  Existing use for smaller lots is listed as single-family living and existing use for one lot (9745 Fonville Road) is listed as retail sales.  Don't want to grant a by-right use for fuel sales for property next to single-family use in an environmentally sensitive area.  Lot at 9745 Fonville Road appears to fall into the category of asking the property owner to request a rezoning to a conditional use district that prohibits fuel sales or other environmentally-damaging uses.
Deputy City Attorney Botvinick reminded the Committee that one of objectives staff was given by Council for the remapping process was to try to avoid making use nonconformities.  If existing retail use is rezoned OX or RX, it will create a nonconforming use and create a burden on the property owner.  For example, the property owner would be limited to making repairs equal to 15% of its value each year.  In order to exceed the 15% limit, the property owner would have to go before the Board of Adjustment.  With regard to fuel sales, Attorney Botvinick pointed out there is a lot of CX and NX property in the Urban Watershed Overlay Protection District that has fuel sales and it does not seem reasonable to pick on this small subset of properties when so many others are allowed to have fuel sales.  If Council is going to impose regulations, they must be imposed in a rational and reasonable way so they can be legally upheld.  Chairman Stephenson said he would remove lot 50 (9745 Fonville Road) from his list.
David Cox, 1902 Stoneytrace Court, Raleigh, NC 27614-7284 – Mr. Cox offered ideas about the lot at Falls Dam and potential fuel sales.  He asked what direction staff is going in when it comes to changing the NX district to restrict fuel sales.  Perhaps it could be modified by stating fuel sales are restricted if the property is below "X" number of acres in size.
Chairman Stephenson pointed out he has seen fuels sales on lots as small as .41 acre.  Mr. Cox asked about using distance from the Neuse River as a parameter, and Chairman Stephenson told him that would require a major text change.  He asked the Deputy City Attorney if there is a precedent for looking at those kinds of environmental prohibitions, and Mr. Botvinick replied there has not been one yet.  Planning Director Bowers suggested that before a use standard is added, Council would want to make sure there is a nexus between the stand being imposed and a justification for distances.  Staff would probably want to consult with some experts regarding what a reasonable standard would be and whether there is a nexus between the standard and the environmental benefit being sought.  Chairman Stephenson agreed. 
Mr. Cox asked about limiting fuels sales within watersheds, and Ms. Crowder replied that would be the same thing.  Deputy City Attorney Botvinick explained the nexus is the legal test.  The number one environmental concern about fuel tanks used to be leakage, but tanks are much different than they were 20 years ago.  New regulations were adopted and state law changed the minimum requirements for fuel tanks, so leakage and spillage are really no longer concerns for fuel storage tanks.  He asked what the concern would be about a gas station if one believed a storage tank is okay.  Mr. Cox said he does not know that he believes storage tanks are always okay.  Chairman Stephenson pointed out that we impose a limitless number of environmental impacts on the natural world around us.  If we try to mitigate and minimize the impacts, things get complicated.  Council needs a strong nexus brought forward, but staff does not have unlimited time to research such a nexus.
Mr. Cox asked about a combination of location in a watershed and distance from a body of water.  Chairman Stephenson said this is a question of science and Council and staff do not have near enough information to make a decision about such parameters.  Mr. Cox suggested erring on the side of safety until the science is available.  Chairman Stephenson reminded him the Committee is not rewriting environmental regulations, but determining what zone should be remapped on BC properties.  Mr. Cox replied that restricting the discussion to remapping of BC properties is a Catch-22 because BC does not allow fuel sales and it appears the only option available in terms of retail sales is to remap BC as NX, which does allow fuel sales.  Chairman Stephenson reminded him the City can ask a property owner to request a conditional use rezoning, and Mr. Cox asked what would happen if the owner refused to do so.  The Deputy City Attorney responded that legally speaking, the Council has to be reasonable.  That is the court test; if Council rezones a property, the rezoning must be reasonable and in the public interest.  The applicant for rezoning has to prove those points.  Mr. Cox asked if there is any way to map this parcel to a more restrictive zoning, then allow/ask the owner to apply for rezoning.  Chairman Stephenson reminded him staff is to avoid creating nonconformities during the remapping process.  Mr. Cox aid a lot of this could have been avoided with application of another zoning district.  Chairman Stephenson replied he is sympathetic to what Mr. Cox is saying, but the City has some constraints in moving from old to new zoning, and there will never be a perfect fit.

Tim Niles, 11509 Midlavian Drive, Raleigh, NC 27614-6950 – Mr. Niles commented this shows the extreme frustration it causes when the City has to go to full NX by-right to cover a bicycle shop that is sitting next to the river because regulations prohibit freestanding retail in an Office Mixed Use environment.  He asked if the Committee would include Chairman Stephenson's recommendation to remap certain BC properties to OX instead of NX when the list is sent to the Planning Commission.
Chairman Stephenson said the Planning Commission would be asked to consider a zoning designation other than NX.  Mr. Niles asked if the Planning Commission could talk about the two lots at Dunn Road and the remapping for those two lots, or if the Commission would have to wait for resolution of the pending zoning case.  Planning Director Bowers replied the Commission can discuss those two lots.  The Commission has finished its review of the zoning case, although the outcome is pending.  If the zoning case is ultimately approved, that will trump whatever discussion occurs regarding BC.  If it is not approved, that discussion is very relevant because it will be part of the Planning Commission's recommendation to the City Council on the overall remapping.
Mr. Niles said staff talked about one of the issues being preservation of the entitlement for freestanding retail, but that that was not an issue if there is nothing currently developed on the property.  He asked if that meant rezoning would eliminate an entitlement for freestanding retail even though there is nothing currently developed on the property.  Deputy City Attorney Botvinick explained that would be diminishing the rights the current owner has.  The remapping is a question of degree and function relative to diminishment of property rights and goes back to the ultimate test of fairness and reasonableness to the property owner.  If nothing is currently on a property, it is still a legal issue and ultimately the courts will decide how reasonable the City is.  "Reasonable and in the public interest" is the ultimate test for the Council.  Mr. Niles asked if Council could remap a property from BC to OX and eliminate freestanding retail.  Deputy City Attorney Botvinick responded staff received guidelines from the City Council to be the least impactful on property owners as possible during the remapping process.  That is why staff recommended BC properties be remapped to NX, because NX protects those rights.  The Council is not constrained by that guideline and will determine what is reasonable and in the public interest.  Council will make a case-by-case determination relative to what makes sense for each property, including the Dunn Road properties.

Bill Mullins, 266 West Millbrook Road, Raleigh, NC 27609-4684 – Mr. Mullins stated he and Dan Austin are partners in Dunn Road Associates, LLC that owns the four acres at the corner of Dunn Road and Falls of Neuse Road.  The company has owned those parcels since 1982 and has actually been involved with them since the early 1970s.  They contributed to bringing water and sewer to that area in a joint venture in 1993 with Duke University, the City of Raleigh, and Wake County.  They ran a 12" water main in Falls of Neuse Road from the water plant to Dunn Road at their own expense.  They have invested a lot of money in this property.  Parcels 45 and 46 (1540 Dunn Road and 1500 Dunn Road) should not be sent to the Planning Commission to be remapped with a zoning designation other than NX.  This area has been designated as a neighborhood focus area and a Neighborhood Mixed Use area in the Comprehensive Plan for long time, and successively in the Falls Corridor Plan in 1996.  Other property involved in case Z-1-14 is recommended for OX, but they do not own that property.  Their interest is in the four acres at the corner.  Because of the long-existing planning for that area and the long-time designation as retail, he does not think the recommendation to consider something other than NX is correct.
Chairman Stephenson commented that the 52 BC situations are unique.  The BC district is going away and no district in the UDO is closely aligned with it.  Staff's comment was that either OX or NX is appropriate for these properties, and NX is good unless there is a predominant need to limit retail because of proximity to a neighborhood.  The properties on his list are all in close proximity to a neighborhood, which is why he included them for the Planning Commission's consideration in more detail.
Gene Senecal, 1320 Kings Grant Drive, Raleigh, NC 27614-9356 – Mr. Senecal stated he is President of the River Oaks Homeowners Association.  He reminded Mr. Mullins he was present when they discussed changing the zoning the last time to Office Mixed Use, prior to zoning case Z-32-08.  They talked about low lighting and offices with restricted hours, among other things.  Mr. Mullins had stated at that time that this was the last rezoning request they would make.  Mr. Senecal said this property has not always been retail; it was agreed that this would become an office complex.

Chairman Stephenson said he is looking at entitlements, the purpose of the BC zoning district, and where there are specific needs to limit retail that have pointed out in the remapping documents, not what someone thought they might do in the past.  Mr. Senecal said they had agreed there would be uses like coffee shops and luncheonettes to serve the office area.  Chairman Stephenson stated he is focusing on high impact uses such as fuel sales and 24-hour retail.
Mr. Senecal asked what "in the public interest" means, as he would like to understand that.  3800 people signed a petition and their interest is what Mr. Senecal and his neighbors have been working so hard for.  Chairman Stephenson told him the Planning Commission will consider that when they recommend an appropriate remap for all these parcels.  The City Attorney will give them guidance on the correct interpretation of those words.  Mr. Gaylord commented that is an appropriate question.  The phrase is not clearly defined and he wrestles with those words every day.

Mr. Mullins stated his company's four acres was never described as Office.  It was R-4 and they asked for BC.  When they filed that case, the land immediately behind them was zoned R-4, and they thought BC would be appropriate for their four acres.  At the same time they filed their rezoning case, Roger Perry, who owned the property behind them, filed a case for the Falls River Master Plan, which is the office park that is behind the Dunn Road Associates properties and which the Planning Department is recommending for OX.  There was some discussion about the four acres being the retail that would serve that office complex, but the four acres has been Retail since 1994.  Chairman Stephenson said BC is certainly a low-impact retail district between larger-scale commercial and residential uses.  The question with remapping is whether OX is a more appropriate zoning designation.  Mr. Mullins noted the problem with OX is that they lose the ability to build a freestanding retail store, which they have now.  If their property is remapped to OX, it would force them to build a 23,000 sf building in order to get the 3,000 square feet of retail they could build now.  That would certainly be a detraction and would damage the value of the property.  It's not just the issue of a freestanding building.

Mr. Niles commented from the audience that once the property is remapped, Mr. Mullins can file a rezoning request.  Mr. Cox spoke to Mr. Mullins' comments and said that in 2008, four alternative site plans for that property were filed with the City of Raleigh showing about ten 3,000 sf buildings for total of 30,000 sf for that property.  He stated ten 3,000 sf buildings would be acceptable to the neighborhood.

Chairman Stephenson noted the third bullet under BC at the top of his handout was incorrect; there is no limit on the hours of operation.  Generally speaking, he is hearing that the list of parcels that would be sent to the Planning Commission for investigation and consideration of remapping to other than NX is the list at the bottom of the handout with the exception of lot 50 (9745 Fonville Road).  Deputy City Attorney Botvinick asked about the parcels on the list which were not individually discussed today.  He does not remember if those parcels had retail uses.  Chairman Stephenson cited the existing uses for those parcels.  The Deputy City Attorney pointed out the recommendation on the handout states "to a district other than NX."  He was not sure if any of the parcels were proposed to be remapped to CX, and asked if the recommendation should state "to a district other than NX or CX."  Mr. Gaylord said he would go in the opposite direction.  The Committee is directing the Planning Commission to look at these things but should not dictate what the Commission's analysis should determine.  He suggested the title of the list should be changed from "Parcels recommended for remap other than NX" to "Parcels recommended for remap analysis to something other than NX" so it is clear the Council is asking the Planning Commission to analyze the BC properties and is highlighting potential concerns, not trying to steer the Commission in any particular direction.
Mr. Gaylord moved to approve Chairman Stephenson's recommendation with the following adjustments:  remove the third bullet from the BC designation; change the title as he recommended above; and remove lot 50 from the list.  His motion was seconded by Mr. Weeks and carried by unanimous vote of 4-0.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Stephenson announced the meeting adjourned at 4:56 p.m.

Leslie H. Eldredge

Deputy City Clerk
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