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COMPREHENSIVE PLANNING COMMITTEE
The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, May 13, 2015, at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee






Staff
Chairman Russ Stephenson, Presiding

Deputy City Attorney Ira Botvinick
Councilor Kay C. Crowder



Planning and Zoning Administrator
Councilor Eugene Weeks




Travis Crane
Senior Planner Bynum Walter
Absent




Senior Planning Engineer/Transportation 


Todd Delk

Councilor Bonner Gaylord



Assistant Planning Administrator/Zoning

Eric Hodge
Chairman Stephenson called the meeting to order at 4:06 p.m.  All Committee members were present except Councilor Gaylord, who was absent and excused.  Councilor Crowder led the assembly in the Pledge of Allegiance.
Item #13-12 – Z-34-14 – Creedmoor Road Conditional Use District
The following information was contained in the agenda packet:

This item was discussed at a City Council public hearing on May 5, 2014.  The public hearing was closed and this item was referred to Committee.
The applicant requests a rezoning of approximately 1.6 acres of land from Residential-4 to Office Mixed use-3-conditional use.  The applicant has submitted conditions which would limit the square footage of uses and offer a transit easement and concrete pad.
The Planning Commission recommends approval of this request unanimously, finding it to be consistent with the Comprehensive Plan, citing that the request would provide an opportunity for additional office space within close proximity to existing office, commercial, and institutional uses; the property is located on a transit emphasis corridor; and the OX district is an appropriate transition to the surrounding single family neighborhood.  The Northwest CAC voted three in favor and nine against the proposal.

Conditions can be modified to be more restrictive until June 4, 2015.  After this date, the zoning conditions may not be altered.
Senior Planner Bynum Walter presented this case with the assistance of a PowerPoint presentation.  Slides included the existing zoning map showing other O&I parcels adjacent to and near the property, as well as R-4 to the west; views from the site; aerial view of the site showing its location in the fork of Creedmoor Road and Jeffreys Grove School Road (Baptist Church immediately to the north, nearby office uses, mostly single family residential to the east and west, multi-family to the southwest); proposed conditions (limit maximum square footage for office and retail uses; transit easement and concrete pad offered); and existing versus proposed zoning.
Existing v. Proposed Zoning





Existing Zoning


Proposed Zoning

	Residential Density (max)
	4 DUs/acre
(site maximum 6)
	33 DUs/acre*
(site maximum 55)

	Setbacks


Front


Side


Rear
	20'

10'

30'
	General Building Type
5' min
0' or 6'

0' or 6'

	Retail Intensity Permitted
	(not permitted)
	4,000 sf*

	Office Intensity Permitted
	(not permitted)
	33,000 sf*


*
Per case conditions
The Future Land Use Map (FLUM) designates this site for Institutional use and OX is the closest corresponding zoning district to that designation.  The FLUM shows Office & Residential Mixed Use to the east across Creedmoor Road and Medium Density Residential to the west and south.  The Comprehensive Plan analysis shows the rezoning is consistent with the Comprehensive Plan and FLUM and no outstanding inconsistent policies were identified.  There is no designation on the Urban Form Map and therefore, no designation for the proposal to respond to.  The Planning Commission recommended approval of the rezoning request by a unanimous vote of 8-0.  The vote at the March 10, 2015 Northwest CAC was three in favor, nine against, and one abstention.
Chairman Stephenson said one of the concerns listed in the neighborhood meeting results pertained to security lights.  He asked if there is language in the Unified Development Ordinance (UDO) that addresses mitigating the impacts of security lights.  Planning and Zoning Administrator Travis Crane replied there is a general standard that light emitted from a site cannot exceed a certain foot-candle at the property line; he believes it is four-tenths of a foot-candle.  He does not believe there is a standard for building lights mandating that the light must be downcast as floodlights from a building must be.

Ms. Crowder asked if there will be any kind of bus shelter over the concrete pad, and Senior Planner Walter said the applicant has not offered one.  Ms. Crowder stated there needs to be a shelter.
Ted Van Dyk, AIA, New City Design Group, 1304 Hillsborough Street, Raleigh, NC 27605-1827 – Mr. Van Dyk represented the applicant and said that Transit Administrator David Eatman spoke at their first public hearing.  Mr. Eatman indicated that until there is a ridership of 25 or more people per hour or per day (he could not remember which), staff does not require a bus shelter.  The bus stop just north of the subject site has about four riders per day.  Transit Administrator Eatman did not request a bus shelter.  He said what is important to him is the easement and a concrete pad so a bus shelter could be placed on the site if ridership increased in the future.
Ms. Crowder said it would be nice to have a shelter to encourage ridership.  Mr. Van Dyk replied he is not sure the City is planning to put a bus stop at this site; there is one to the north and one to the south and the concern is placing a shelter where there is no stop.  Chairman Stephenson said a condition could state there will be a shelter placed on the site only if there is going to be a bus stop.  Mr. Van Dyk explained since the Transportation Department did not request a bus shelter, the applicant has not pursued it vigorously.  He believes there is some Planning Commission discussion at this time relative to creation of a standard for bus shelters, but he believes the Commission is satisfied with what the applicant has proposed at this time.  Chairman Stephenson asked P&Z Administrator Crane to comment on an adopted standard for bus shelters.  Mr. Crane replied that currently, there is no standard procedure for identifying the type of facility and where it should be placed.  The Strategic Planning Committee of the Planning Commission is currently discussing the matter and will bring forward a recommendation that provides standards for when and where the City would require a concrete pad and installation of a transit facility.  If there is a desire to include a transit stop in conjunction with a zoning case, the condition begins with "If so requested by the Transit Division . . .."  Then an additional provision could be included that "If so requested by the Transit Division, a bus stop can be constructed by the applicant."  Such language has been utilized in the past.  Mr. Van Dyk stated they would happy to add to their conditions that they will install a City of Raleigh standard bus shelter if requested by the City at the time of redevelopment.
Chairman Stephenson asked how the applicant plans to mitigate security lights.  Mr. Van Dyk said he does not remember that discussion at the CAC; it may have been a written comment.  They would be happy to add a condition that security lights will be full cut-off and the applicant will submit a photometric with their site plan to show they meet the lighting standards.
Chairman Stephenson said another comment made at the CAC meeting was that there are currently no sidewalks on Jeffreys Grove School Road.  P&Z Administrator Crane confirmed for him that sidewalks will be required as part of the site plan review.
Chairman Stephenson noted there are no conditions about building materials and asked what kind and quality the applicant expects to use.  Mr. Van Dyk told him they received no comments about materials and the applicant will be using nice materials.  In previous cases, they have added a condition that essentially eliminates the use of EIFS except for trim and cornices, and eliminates the use of vinyl siding.  With the Committee's permission, they will add a condition relative to materials using the language from the last rezoning case discussed or other previous cases.

Chairman Stephenson asked how the applicant will try to ensure the City will get the ultimate streetscape that will put trees between the sidewalk and the curb.  Mr. Van Dyk distributed copies of schematics showing slides of the site's relationships on the streets.  The first page showed the existing site and the location of the permanent drainage easement, existing property line, existing property line, the existing sidewalk along Creedmoor Road, the 13' right-of-way dedication on Creedmoor Road, the 2' right-of-way dedication on Jeffreys Grove School Road, the 5' building setback on both sides, and the 10' parking setback on both sides.  The property line is well behind the curb line on both sides of the site.  The second page of the handout showed three site sections on Creedmoor Road with variable width public right-of-way:   existing conditions (existing curb location, existing sidewalk location, existing property line), proposed zoning existing road structure (existing curb location, existing sidewalk location, existing property line, right-of-way line (new property line), 5' building setback and 10' parking setback), and proposed zoning future road configuration (median, three vehicle travel lanes, bicycle lane, line of back of curb, 6' planting area, 6' sidewalk, 2' maintenance strip, new property line, 5' building setback, and 10' parking setback).  Mr. Van Dyk explained each schematic briefly, noting in particular the location of trees.  When they build the building, it will be 31' from the curb line.  They will be closer to the curb line in the future when the road is expanding to three travel lanes with a bicycle lane.  Trees will be on the property side.

Senior Planning Engineer/Transportation Todd Delk spoke to the required clearance from the center of the tree to the travel lane.  The current NCDOT standards are 10' for 35 mph streets and 15' for 45 mph streets.  At the time of site plan review staff will determine, based on the configuration of the travel and bicycle lanes, how to keep the trees where they are today with the 4-lane street configuration.  With the future street widening project, perhaps standards will have changed with the NCDOT Complete Streets Manual and the trees will be able to remain there.  The site plan issue is being discussed at zoning right now and decisions will have to be after further collaboration with NCDOT on frontages, driveway accesses, etc.

Chairman Stephenson asked if staff thinks the trees will have to be planted on the left side of the blue dotted line (the right-of-way line/new property line).  Mr. Van Dyk responded they can put trees in the right-of-way if they ask NCDOT for a right-of-way encroachment.  Engineer Delk added that the travel lane configuration will be the crux of the discussion with NCDOT.  Deputy City Attorney Ira Botvinick pointed out placement in the right-of-way has to be approved by the state and Mr. Van Dyk said if NCDOT does not grant that approval, the trees will be planted on the applicant's site.  If and when the 3-lane section comes through, many things will change, whether they like it or not.  They are trying to plan for today and for the foreseeable future.  Chairman Stephenson asked if, with the ultimate build-out, the streetscape section will look like the one at the bottom of page two.  Engineer Delk replied it depends on whether or not the applicants are going to do the widening for this section or pay a fee-in-lieu instead.
Deputy City Attorney Botvinick suggested a bit of wordsmithing for the existing conditions.  Condition 1 refers to office uses.  The current zoning code does not distinguish between office and medical use except for parking.  From a use point of view, the UDO does.  He suggested using office and medical uses in Condition 1.  Additionally, "retail uses" should be changed to "retail sales" to correspond with the UDO.  In light of the discussion above, he suggested changing " . . . the owner of the property shall convey to the City of Raleigh a transit easement and/or bus shelter on Creedmoor Road. . .."  (Clerk's Note:  new language is underlined.) He is not sure what security lighting is, so he suggested the new condition discussed above refer to "lighting," not "security lighting."  Chairman Stephenson proposed "all exterior lighting" and Deputy City Attorney Botvinick agreed that was a good term.  Mr. Van Dyk said they will use the same language regarding materials that they used for a recent rezoning case at 2304 Hillsborough Street.
Engineer Delk pointed out there were issues that arose at the Council table regarding access.  One concern related to traffic interference with the carpool lanes at the school.  The uses provided in this case will be at significantly different times than the carpool times and the Transportation Division did not speak to that at the last meeting because they did not believe it to be a problem.  With regard to access points, staff believes NCDOT will ask that there be no access points on Creedmoor Road.  Citizens are afraid if there is access on Creedmoor Road and Jeffreys Grove School Road, drivers will cut through the parking lots, and that would add to traffic issues there.  Staff believes access points will only be permitted on Jeffreys Grove School Road.  The number of access points will be determined at site plan review time.  Staff generally prefers that access points be located across from where there is already a street connection.  A condition regarding access points is not necessary; he just wanted to bring up those issues since Council had raised them specifically.
Ms. Crowder asked about an Urban frontage in a suburban setting.  Mr. Van Dyk pointed out the applicant is not asking for Urban frontage so there will be no parking reduction.  The base zoning allows a 5' setback.  Chairman Stephenson said he had considered requesting the applicant apply Green frontage, but that would push the building back 15' from what is shown here, toward the neighbors.
Ms. Crowder asked if Ponderosa Road is the logical place for ingress/egress since that is where the street connection is.  She also wondered how it could not impact the Jeffreys Grove School carpool line.  Engineer Delk reminded her that the traffic conditions for office uses will be at significantly different times than the traffic generated for the carpool lines.
Mr. Van Dyk stated the applicant is not against a Creedmoor Road connection, but NCDOT will not like it close to the corner.  If the applicant had a Creedmoor Road connection, it would be right-in right-out only and should not cause cut-throughs in the parking lots.  They will explore the option of a Creedmoor Road exit, but it is unlikely it would be approved.
Chairman Stephenson moved to approve Z-34-14 with the items the applicant has agreed to, including the wordsmithing offered by the Deputy City Attorney for existing Conditions 1 and 2 above, and new conditions regarding (1) all exterior lighting being full cut-off lighting, (2) EIFS will be used only as decorative trim, and (3) vinyl will not be used.  Mr. Weeks seconded the motion, which carried by unanimous vote of 3-0 (Mr. Gaylord absent and excused).
P&Z Administrator Crane reminded the assembly that revised conditions must be submitted tomorrow.

Item #13-13 – TC-2(A)-15 – Use Regulations
The following information was contained in the agenda packet:

This item was discussed at the City Council meeting on April 21, 2015.  A public hearing has not been set.  A public hearing must occur by July 7, 2015.


This text change would alter the permitted uses in Section 6.1.4 of the Unified Development Ordinance.  The City Council authorized these text amendments in response to staff's ongoing creation and review of the UDO zoning map.  Staff identified certain uses that could be shifted between zoning districts.


The following uses are modified by this ordinance.  The parenthetical is the proposed change to the use.  The uses modified are:  pawnshops (would be excluded in CX); overnight lodging (would be permitted in OP); dance studios (would be permitted in OX); cemeteries and schools (would be permitted in MH); outdoor sports facility (would be excluded from CM); office (would be permitted in IH); and bars/nightclubs (would be permitted in NX with use standards).

The Planning Commission reviewed this request and recommends approval unanimously.
Assistant Planning Administrator/Zoning Eric Hodge presented this item.  The Planning Commission recommended three use limitations for night club use if it was to be permitted in NX zoning:  no live performances, no dance floors, and no outdoor seating.  The inclusion of night clubs in NX districts came about as a result of the UDO remapping process.  It was a way to avoid rezoning every property that contained a night club or lounge to CX as a way to put a less intensive zoning district on the property but not a wide open use for a bar.
Chairman Stephenson said he recalled the genesis of this text change was discussion about not preserving nonconforming uses.  There was a lot of previous discussion in Committee about the idea of allowing a neighborhood bar and opportunities for mitigating the bar's potential impacts on the neighborhood.  State ABC regulations restrict the City from imposing many of those mitigation opportunities.  Chairman Stephenson would like to see limitations on square footage, hours of operation, and proximity to residential occupancy or uses.  He is not quite certain of the degree of flexibility the City has in regulating these uses. 
Deputy City Attorney Ira Botvinick explained the general principal in law is that the City cannot regulate when another level of government is involved in the field.  In the case of liquor licenses, the state regulations are complete and the City has no role in regulating bars.  This is very clear in the general statutes and in court cases.  The state has rules about locating bars next to certain things, e.g., a bar cannot be located within100 feet of a church.  Since the state already identified one use that a bar cannot be located next to, the City of Raleigh cannot enact any proximity standard to any other use because the state has said the only relationship it is concerned about is that between bars and churches.  The City cannot speak about parking because the state already regulates parking.  The City cannot speak about hours of operation because state law mandates that bars close at 2:00 a.m.  The size of a bar and the number of occupants are also regulated by the state.  However, the City can regulate things that bars have in them which have nothing to do with the bar itself and its operations, e.g., dance floors, outdoor seating, and live performances.  The list of such regulated items originally proposed by staff included the number of television screens, but the Planning Commission thought that was overly excessive so they removed that item.  However, the text change was originally advertised with the limit on televisions included.
Ms. Crowder asked if the City is eliminating the ability of someone to site outside and smoke if it eliminates outdoor seating.  APA/Zoning Hodge pointed out a person can stand and smoke outside, but Ms. Crowder thinks there should be an outdoor area for people.  Chairman Stephenson suggested the size of the outdoor area could be limited.  Deputy City Attorney Botvinick said the regulation as proposed is legal; the City can keep the current proposed regulation and let people smoke standing up.  The other possibility is as Chairman Stephenson suggested, for example, outdoor seating could be allowed but limited to no more than four seats.  He pointed out smokers would probably argue or complain about the number of seats.  Chairman Stephenson said he is trying to find a middle ground where we can have a neighborhood bar that is compatible with the neighborhood.

Deputy City Attorney Botvinick said it is a matter of secondary consequences versus primary consequences.  Clearly, the City cannot regulate primary consequences.  Given these proposed limitations, a bar operator would probably prefer to locate in a CX district rather than an NX district, which is what the City wants to accomplish.  The City is trying to guide people to locate in better zoning districts from the City's point of view and steer businesses away from NX districts.  That is the benefit of the regulations.

Chairman Stephenson said he likes the idea of limiting the number of television screens.  A person wanting to own a bigger operation would probably look to another district.  Ms. Crowder asked if the City could add a prohibition on amplified entertainment, and Mr. Botvinick replied affirmatively but noted that the question becomes is that a good thing or a bad thing.  Many businesses have amplified entertainment, such as a jukebox.  APA/Zoning Hodge said even elevator music is considered amplified entertainment.  Chairman Stephenson suggested a compromise could be prohibiting outdoor amplified entertainment for NX bars.  Planning and Zoning Administrator Travis Crane reminded the Committee that outdoor amplified entertainment permits must be approved by the City Council and specific standards must be met.

Ms. Crowder reiterated she would prefer some outdoor seating, even if limited.  She thought 10 seats would be a good number.  Chairman Stephenson would be interested in seeing the actual state regulations that govern this so he can fully understand this and see if he has any comfort level with what they do and don't limit and control.  Deputy City Attorney Botvinick said local governments prefer that the state regulations be changed to be more restrictive, and this has been lobbied repeatedly.  The state has financial reasons, i.e., tax revenue, for keeping the standards less restrictive.  Deputy City Attorney Botvinick said he would provide Chairman Stephenson with copies of a few general statutes, administrative rules (which are much longer but necessary to understand the general statutes), and perhaps a relevant court case. 
Without objection, Chairman Stephenson stated this item would be held in Committee to allow Mr. Gaylord to participate in the discussion.

ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Stephenson announced the meeting adjourned at 4:55 p.m.

Leslie H. Eldredge

Deputy City Clerk
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