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The Comprehensive Planning Committee of the City of Raleigh met in regular session on Wednesday, June 10, 2015, at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Eric Hodge
Chairman Stephenson called the meeting to order at 4:00 p.m.  All Committee members were present.  Councilor Weeks led the assembly in the Pledge of Allegiance.
Item #13-13 – TC-2(A)-15 – Use Regulations
The following information was contained in the agenda packet:

This item was last discussed at the Comprehensive Planning Committee meeting on May 13, 2015.  A public hearing has not been set.  A public hearing must occur by July 7, 2015.


This text change would alter the permitted uses in Section 6.1.4 of the Unified Development Ordinance.  The City Council authorized these text amendments in response to staff's ongoing creation and review of the UDO zoning map.  Staff identified certain uses that could be shifted between zoning districts.


At the last Committee meeting, staff was asked to explore further development standards related to bars and nightclubs in the NX district.


The following uses are modified by this ordinance.  The parenthetical is the proposed change to the use.  The uses modified are:  pawnshops (would be excluded in CX); overnight lodging (would be permitted in OP); dance studios (would be permitted in OX); cemeteries and schools (would be permitted in MH); outdoor sports facility (would be excluded from CM); office (would be permitted in IH); and bars/nightclubs (would be permitted in NX with use standards).

The Planning Commission reviewed this request and recommends approval unanimously.
Chairman Stephenson stated that at its previous meeting, the Committee had begun discussion of Sections 7 and 8 of the proposed text change and the summary of impacts as outlined in the Planning Commission's Certified Recommendation related to permitting bars as a limited use with some review standards.  Sections 1-6 of the text change were not discussed as they seemed to make sense and were noncontroversial.  The item was held in Committee to allow Mr. Gaylord to participate in the discussion, as he was absent at the previous meeting.  Assistant Planning Administrator/Zoning Eric Hodge reminded the Committee members they had proposed two additional restrictions:  one limiting the number of televisions in a bar, and one allowing outdoor seating with a limitation of eight seats.  PAZ Hodge noted there are 731 acres slated to be rezoned to NX.  Of that, there are 33.5 acres that are coming from Buffer Commercial or Residential Business, which have the prohibitions on these uses today.  At Chairman Stephenson's request, Mr. Hodge highlighted the modifications made by each of Sections 1-6 of the text change. 
Chairman Stephenson stated the focus of the conversation at the last meeting was the pre-eminence of ABC regulations and how the City might work around some of them without running afoul of the ABC regulations.  PAZ Hodge said through the Planning Commission and Text Change Committee discussions, the focus was Section 8.  There was little or no concern or input from the public or the Planning Commissioners regarding the other items.

Mr. Gaylord asked Mr. Hodge to describe the use standards by which bars, nightclubs, taverns and lounges would be evaluated.  PAZ Hodge said they would be restricted to having no live performances, no dance floor, and no outdoor seating.  At the last meeting, the Committee asked that "no outdoor seating" be modified to allow up to eight outdoor seats.  There was an earlier provision when the Planning Commission first saw the text change that limited the number of televisions that could be within the facility.  That was omitted, but this Committee requested that there be a limit on the number of televisions, and the proposal was to allow only one television.
Chairman Stephenson said the idea was to find out where the City has latitude to regulate.  PAZ Hodge Eric responded that hours of operation, square footage, and proximity to a residential use or zoning district cannot be regulated by the City.  Additionally, parking cannot be limited.

Chairman Stephenson asked for public comment.  There were no speakers and the item returned to the Council table.
Mr. Gaylord said everything sounds reasonable to him.  It is appropriate to allow a little outdoor seating.  On the surface, regulating the number of televisions bothers him a little and he does not know how the City would regulate that over time.  He wondered how that came about.  Deputy City Attorney Ira Botvinick said he thinks the question here concerned sports bars.  If you own a sports bar, you have a lot of televisions.  If a lot of people come to view sporting events at the bar, a question arises about whether it is a neighborhood bar any more.  Mr. Gaylord's view is that there are neighborhood bars and neighborhood sports bars.
Mr. Crowder asked how the television regulation would be enforced, and the Deputy City Attorney said it would be done on a complaint basis, with an inspector following up on the complaint.  PAZ Hodge suggested it is easier to regulate televisions than seats.  Mr. Gaylord believes there is a rationale there that gives the City a recourse and opportunity to act upon a complaint-driven issue, especially for outdoor seating.  He prefers to omit the television limitation, and Ms. Crowder agreed.

Chairman Stephenson said he has a fundamentally different opinion.  Restaurants that are in NX districts now are permitted without limitation on size.  With ABC permits, they can serve alcohol until 2:00 a.m.  Most restaurants that stay open past 10:30 p.m. basically become bars, anyway. There is already the ability in the NX district to have restaurants that are unlimited in size selling alcohol and operating without any of these restrictions until 2:00 am.  There is a big opportunity for alcohol sales to happen in ways which the City cannot control, i.e., hours of operation, square footage, distance from residential use, and parking.  Unlimited indoor seats in an establishment of unlimited size that can serve alcohol until 2:00 a.m. immediately adjacent to a residential use and has unlimited parking is not something he thinks the Council would want to add to its Code. To get that same ability now in NX is by being a restaurant.  The best neighborhood bars he knows of have a food component and are a better neighborhood bar when they serve food with alcohol.  Chairman Stephenson is in favor of removing Sections 7 and 8 from the proposed text change and not try to work around the ABC pre-eminence in matters of hours of operation, square footage, proximity to residential use, and parking.  These are the biggest impact generators.  A reasonable approach to creating a neighborhood bar would be for the City to go to the ABC and ask for two different size bars – unlimited, which is what is allowed now, and neighborhood, which would be small and the City would be allowed to regulate hours of operation, square footage, proximity to residential use, and parking.  The opportunity to have bars in NX is already there via an ABC permit for restaurant use.  
Chairman Stephenson moved to approve Sections 1-6 and omit 7 and 8.  Because of the pre-eminence of ABC rules the City cannot regulate or limit the highest impact elements of bars relative to neighborhood and residential uses:  size, hours, distance, and parking.  Ms. Crowder seconded the motion.  Her biggest concern is that in the NX district, the City does not have many limitations it can apply.

City Attorney Botvinick said yes, except these.  He made two points.  (1) The City got to this problem because there are properties that have bars and if the City does not allow them in NX, and to avoid making them nonconforming, which is one of the rules of the remapping process, they would have to be zoned CX, which allows a lot more uses.  The direction given by Council and agreed to by the Planning Commission is to make more distinctions between NX and CX.  If the City doesn't allow bars in NX, there will be people who say "you must zone me CX" and the City will have all the baggage of regulations under CX.  While these limitations are small, the question for the Committee is whether they will make bars more neighborhood-friendly.  This ordinance allows the City to say "If you want a dance floor, go to CX.  If you want a neighborhood bar, go to NX."  (2) The City's ability to say "no" could be challenged in court.  Right now the City prohibits bars on 33 acres of land in Residential Business and Buffer Commercial.  The City is about to multiply that area by more than 200 times, from 33 acres to 731 acres.  The Deputy City Attorney said if I'm a landowner in that area and I want to have a bar on my property, I would go to State ABC Board and tell them the City of Raleigh can't regulate bars and tell me what to do.  The City could end up with an unlimited number of bars.  It would take time for the City to try to add regulations later, and several bars of unlimited size could be established in the NX district before the regulations were finally adopted, if the State ABC Board decided to overrule the City's decision of saying "no bars."  The increase in land area where bars are prohibited from 33 acres to 731 acres is an important factor.
Mr. Gaylord said he generally agrees with Chairman Stephenson's concerns and sees potential pitfalls.  He sees this as sufficiently limited by excluding live music and dance floors.  Without the draw of live music or a dance floor, he can't see how negative impacts would come through, based on the City's experience.  He made a substitute motion to approve the Planning Commission recommendation with one adjustment to Section 8 to allow outdoor seating with a maximum of eight seats.  Mr. Weeks seconded the motion.
Chairman Stephenson asked how the City will we regulate outdoor seating.  Ms. Crowder said her favorite neighborhood bar has four picnic tables.  Two people will fit comfortably on each side, but you could cram four in on each side.  Either way, the seating would be over the limit and at least two picnic tables would have to be removed.  Deputy City Attorney Botvinick noted currently, that would be a nonconforming use and they would be allowed to keep it.  Chairman Stephenson questioned that bar's ability to expand.  Most bars on Fayetteville Street don't have live performances or dance floors but still generate significant impacts in the evening.  He said he appreciates the Deputy City Attorney's comment about challenges.  The whole idea was generated by former Councilor Thomas Crowder as a way to get some of the CX zoned bars into NX districts, but if you put them there with no limits on size, hours of operation, proximity to residential use, and parking, Chairman Stephenson does not know what has really been accomplished.

Chairman Stephenson called for the vote on the substitute motion.  The motion failed by a vote of 2-2, with Chairman Stephenson and Ms. Crowder voting in the negative.
Chairman Stephenson called for a vote on the original motion.  The motion failed by a vote of 2‑2, with Mr. Gaylord and Mr. Weeks voting in the negative.
Mr. Gaylord moved to report out TC-2(A)-15 with a recommendation of approval for Sections 1-6 and no recommendation for Sections 7 and 8.  Mr. Weeks seconded the motion, which carried by a unanimous vote of 4-0.
ADJOURNMENT
There being no further business before the Comprehensive Planning Committee, Chairman Stephenson announced the meeting adjourned at 4:27 p.m.

Leslie H. Eldredge

Deputy City Clerk
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