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LAW AND PUBLIC SAFETY COMMITTEE
The Law and Public Safety Committee met in regular session on Monday, July 15, 2002 at 4:00 p.m. in the City Council Chamber, 222 West Hargett, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Mr. Shanahan called the meeting to order and the following items were discussed with action taken as shown.

Item #01-14 - Personal Injury Claim - Ellen Pleasant.  Ellen Pleasant pointed out she hopes the Committee has read the packet of information she had provided on her injury as it includes what she had gone through since her injury.  She stated she had gone to a lot of places to find out what she could do to get some justice relating to her injury.  She explained in June, 1999 she fell and broke her left shoulder and has permanent injury.  She explained she was told in the beginning to get an attorney to get help in paying her hospital bills.  She stated she found getting an attorney was hard because of the government immunity question and she became very angry and started trying to get help herself.  She stated she was a temporary employee when the injury occurred and had no insurance and was out of work and had no money to pay her bills.  She stated she was not trying to approach the legal aspect; she is trying to get help in paying her bills.  She stated she is some $5,000 in debt as a result of hospital bills, physical therapy, etc.  She would still be in therapy but she is not able to do that as she has no money.  She stated as a result of her injury, she over compensates and has problems with her right arm also.  She explained problems she has in taking a bath and other everyday things a person has to do.  She stated she now has a permanent job with the State DOT and has insurance but it will not pay for pre-existing injuries.  She explained problems she has had since the fall including nightmares, explained the location of the fall was near a soup kitchen and the visions she had of people attacking her, stealing her paycheck, etc.  She explains she understands the purpose of governmental immunity but this is a legitimate claim.  She explained problems she has had pointing out she lives alone and is not able to do things for herself and has to wait for her children to help her.  She stated she is not able to do the things she used to do including exercising and running.  She stated she just does not know what to do or where else to go.

Mr. Isley questioned what Ms. Pleasant is seeking from the City pointing out the information says she has a $3,167.00 hospital bill.  Ms. Pleasant pointed out she is trying to get help in paying her medical bills and pointed out she did lose two weeks work without pay.  She stated she had provided the committee with information explaining her injuries and stated she has $5,460 of doctor bills, therapy, x-rays, etc.

Mr. Shanahan pointed out everyone is empathic pointing out they know Ms. Pleasant had a terrible fall and injury.  There is no question about that and the Committee has empathy with Ms. Pleasant.  He stated however, from a liability point of view, the City could only go by policy and procedures.  He pointed out sometimes accidents are just that.  He commended Ms. Pleasant for the thorough documentation of her injury, hospital bills, doctor bills, etc.  She did an excellent job.  He stated unfortunately the documentation makes it very clear that where Ms. Pleasant fell was a building in an area that comes under the control of the State not the City.  He pointed out the claim did go through an independent adjuster and explained that procedure.  He stated had the accident, been on City property and had the City had notice of the condition of the property prior to the accident the City would be liable but that is not the case.  He pointed out the accident occurred on State property not City property.  There was no notice on the part of the City.  He stated as much as the Committee is sympathetic and empathetic he does not know what the Committee could do.  He didn't hear anything new today that would give the City the authority to pay any of the bills.  Ms. Pleasant stated she realizes that and was told that.  She explained her injury occurred in December 1999 and it was not until June 2002 that repairs were made to the property.  She stated she has no way to go through City records to find out if there had been prior injuries or there was negligence on the part of the City.  She stated she understands the legalities but when something like this happens and the repairs are not made until much later, she does not understand.  She questioned why it takes someone getting hurt before government is liable.  Mr. Shanahan pointed out there is no question that Ms. Pleasant had an accident and is asking for help but explained the City has no basis for paying the claim.  Everything in the documentation provided by Ms. Pleasant shows that the City does not have any responsibility and the City cannot go outside the guidelines of the law.

Ms. Pleasant pointed out her brother works for the Public Works Department of another City and had told her about the due process and talked about the fact that her claim is legitimate.  She stated she understands government immunity protects the City from false claims but she has a legitimate claim.  Mr. Shanahan stated he understands that but the accident did not occur on City property.  Mr. West agreed pointing out he had talked to Ms. Pleasant over a period of time.  He stated in his heart and in the hearts of the Committee members, they want to help, but looking at the evidence doesn't warrant the City helping and if the City did help it would open up a Pandora's Box.  Ms. Pleasant talked about her creditability and questioned where she could get help.  Mr. Shanahan suggested she revisit a lawyer with Ms. Pleasant pointing out the lawyers have all told her to talk to the City.  She pointed out she had tried to talk to the contracting company and they had roped off the area but they had not fixed it until recently.  She questioned where she could go for help.  City Attorney McCormick pointed out all of us have had incidents where we have had accidents and we wanted someone else to take responsibility for that, but in this case the City cannot pay and if the Council chose to pay, they could be personally responsible for the money expanded.  After brief discussion, by general consensus, it was agreed to remove the item from the agenda with no action taken to pay the claim.

Item #01- 16 Broadway Shows - Curtain time.  Administrative Services Director Prosser pointed out the Committee got a copy of the memo from Jim Lavery explaining the thought process behind the decision to change the curtain time for broadway shows to 7:30 p.m.  Convention Center Director Krupa pointed out everyone knows how important the Convention Center and the broadway shows are to the restaurant business.  He stated they have worked very hard and have had growth in the business at the BTI Center and all of the events have the same start time.  He stated some time back staff at the Civic Center started talking about staggering the opening times to help with the traffic, vehicular as well as pedestrian, coming to events at the BTI Center.  He stated the City controls the broadway shows from beginning to end, they usually run about three hours.  He pointed out they started talking about ways to address the congestion problems.  He pointed out Mr. Lavery is at the BTI Center almost every night.  The patrons suggest starting the events earlier during the weeknights so they could get home before earlier.  He stated they made the decision to change the broadway show curtain times to 7:30 and the fallout started.

Mr. Shanahan pointed out the Convention Center staff does a great job running the center.  They have a great track record.  They do an outstanding job but made a decision which had unintended consequences.  He stated the biggest concern he has is that Mr. Kirkman and he had expressed concern about the proposal to change the start time for the broadway shows to 7:30 and they were told that no action would be taken until further discussion or study had been undertaken.  Mr. Shanahan stated he was very surprised to hear the Manager proclaim that it was a fait accompli and that concerns him greatly.  He stated he understands the Symphony, Opera nor Pallet wanted to change their start time.  The one thing the City does control is the broadway shows so the City made the adjustment without considering the consequences.  He stated the Committee was very concerned all of the committee members are very strong supporters of the downtown activities.  He questioned if it is fait accompli that the 2002 broadway series will start at 7:30.  Mr. Krupa pointed out we are pretty far down the line season tickets are being renewed and some of the single show tickets have been sold.  Mr. Lavery pointed out he has signed contracts for the broadway shows with the 7:30 start time.  Mr. Lavery pointed out they have been looking at this problem for a couple of years and researched before they made the decision.  He stated some of the show producers had also asked about an earlier start time.  Mr. Lavery pointed out he has an obligation and a responsibility to sell as many tickets as possible and this was one way to help.  Mr. Krupa pointed out the City has added the potential for 80,000 more people being in the downtown area for broadway shows.  He stated they are pushing really hard to make the shows a success and they felt this was a way to help sell more tickets during the weekdays.  Mr. Isley questioned if the Convention Center staff talked to anyone in the restaurant business.  Mr. Krupa pointed out they did not see this coming.

Mr. West questioned the research that was done in making the decision to change the curtain time.  He questioned if there is a documented problem or if there is just an opinion that there is a problem.  Convention Center Director Krupa pointed out they did not approach this in a clinical sense.  He stated Convention Center employees stand each night and see the rush just prior to 8:00 p.m., the traffic congestion, etc., with everything starting at the same time.  He stated anyone could see something is wrong and the staff had the responsibility to do something to manage the situation.  Mr. West pointed out the backup information talks about this change affecting only one percent of the people attending the various shows.  He questioned the basis of that figure.  Mr. Krupa pointed out on any given night they can have as many as 5,000 people in the Convention Center at one time and in talking to the restaurant people, they came up with the 1% figure.  He pointed out in the month of December alone they will have some 90,000 people coming through the BTI complex.  The complaints they received came from the people in the theaters.

Parker Kennedy pointed out there are representatives of 15 different restaurants at the meeting today.  All of them feed people prior to performances and so he feels the 1% figure is incorrect.  Mr. West talked about trends in other cities and whether there are negative impacts in those cities.  He pointed out there could be some pluses as the change in time would be bringing additional people to the theaters and restaurants.  He questioned if there is documented research that we really have a problem.

Mr. Isley stated a mistake has been made and he thinks it was a mistake not to get the input from the restaurant owners and City Council members especially when Mr. Shanahan and Mr. Kirkman had voiced concerns when they received complaints and had passed this along to Administration.  He stated he believes it was a mistake to change the curtain time and questioned what could be done to fix it at this point.  He stated personally he thinks the Council needs to do something to fix this situation.  Mr. Krupa pointed out he has been talking to representatives of the restaurant industry to see what could be done, such as splitting the difference and having the curtain time at 7:45.  He stated they would work with the restaurants on an express ticket system or something of that nature.  He stated the Convention Center staff has worked very hard to try to build up the attendance and work with the restaurants by Jitneys trolley changes, etc.  Parker Kennedy pointed out the 15 minute change could help those in the downtown area but would not help the restaurants as far away as Five Points, Glenwood south, etc.  He pointed out if a person does not get to a restaurant until 6:20 to 6:30, it would leave them only 45 minutes to eat and get to a 7:30 show and not many of the restaurants could get them in and out in the 45 minutes.  He talked about the marriage between the theater and a dining experience and gave analogies of the impact of this change.  Mr. West pointed out it seems that the parties affected seem to be talking at each other rather than to each other and this should be a partnership with every one working together.  He stated he wished there was some way to get all of the parties together to talk to promote everyone's best interest.

Speaking in favor of the 8:00 p.m. curtain time were Chris Bender, Wicked Smile, and developer of another downtown restaurant, Brad Hurley, partner in the 42nd Street Oyster Bar, the owner and operator of Moe's Diner, and Gary Greenshields.  All explained the negative impact of a 7:30 curtain time on their businesses.  They talked about the importance of the theatre to their business, the desire to have more theatregoers during the week and the efforts they make to promote the theatres.  Mr. Hurley talked about the hit restaurants have taken since 911 pointing out they just cannot take another negative hit.  Mr. Krupa pointed out the BTI Center has taken a hit since 911 also.  He pointed out in making this decision they were listening to the people who come to the theatre and their response was an effort to keep the theatre business healthy.

Mr. Shanahan questioned if the price of a ticket is cheaper during the week than on the weekend with it being pointed out it depends on the show.  Whether it is too late to change the curtain time back to 8:00 p.m. for this season was talked about.  Mr. Lavery pointed out the contracts have been signed and they are in the process of selling renewals for season tickets as well as some single ticket sales.  He pointed out it would be minimum cost and a public information effort to advise people who have already purchased tickets as the tickets have the 7:30 start time printed.  He stated however he felt they could send letters.  Various restaurant owners and the Committee members talked about the fact that most people would not even look at the start time on their tickets as they are used to an 8:00 start time and the restaurant workers would be the ones to tell them the start time had changed.

Mr. Shanahan stated government is to help the people.  He stated we do have to juggle these competing businesses and the efforts of government.  The City does have to run the BTI Center and employees of the BTI Center are doing a wonderful job.  It is one of the most profitably run convention centers in the State and receives many accolades.  He commended the Convention Center staff for their efforts and efficiencies.  He stated however he feels a decision was made that had unanticipated, unintentional consequences and now the City is hearing the cry from the people who have private dollars invested in the area.  He stated he has no problem with what was done and how it was done but he feel we should backup and revisit the decision.  He stated he knew a lot of people would not even look at their tickets as it relates to start time and while he appreciates this decision and understands the rationale, he feels the City has to do something to protect the little guy and we need to move towards undoing what has been done.  The need for the restaurant people to help promote the plays and the theatres and the need for the Convention Center staff to do what is possible to help promote the restaurant businesses was talked about.

Mr. Isley moved that the Committee recommend leaving the curtain time or moving the curtain time back to 8:00 p.m. as he feels that would be in the best interest of the Convention Center and the restaurant group and would further recommend that we form a working group of downtown restaurant representatives and staff from the BTI Center to facilitate a dialogue to help promote the business of all, the shows, trolley, advertising, etc.  His motion was seconded by Mr. West.  Mr. Kennedy stated he would be glad to coordinate the group and would offer his restaurant as the location of the first meeting with Mr. Shanahan pointing out he feel the Committee would be glad to be involved and help out with facilitating the dialogue.  Mr. Isley incorporated that into his motion, which was seconded by Mr. West and put to a vote which passed unanimously.

Item #01-15 - Entertainment Ordinance - Off-duty Police.  Issey Horton, Bogart's American Grill, pointed out his restaurant serves a lot of BTI patrons and he supports the comments that were made in the previous item relative to the curtain time being at 8:00 p.m.  Mr. Horton stated something that has come to his attention approximately three weeks ago is the fact that because he has an amplified entertainment license, he is required to have a uniform officer in his parking lot from 8:00 p.m. to one hour after closing each night.  He stated this applies to restaurants which have an occupancy permit of 99 or more.  He stated they do have a live entertainment license and they have live jazz during the week but he considers that more like background dining music.  On Thursday, Friday and Saturday nights they do have late night bands.  He stated he remembers the issues that brought this ordinance into existence and understands that problem but pointed out his business is in a rather unique situation.  The parking deck used for their businesses does not belong to their business.  Four or five different restaurants as well as others use the deck for their required parking.  He talked about problems the ordinance creates for him including the expense of hiring uniform officers which he estimates at some $46,000+ per year.  He talked about the image created when you have a uniform officer at the door and problems of not being able to have one person control the door and the parking lot when the parking is some distance away.  He stated a lot of restaurants have live entertainment and he does not think they have police officers in their parking lot.

City Attorney McCormick pointed out what is being discussed is the amplified entertainment ordinance.  He stated in unique situations like Bogart's this issue could be addressed in a number of ways.  The Council could remove the requirement to have officers in the parking lot or his office could possibly craft some exceptions to the amplified entertainment ordinance in situations where businesses are sharing a public deck.  That is in situations where the required off-street parking is in a public deck which has someone managing that deck who has radio contact with police that restaurant could be exempted from the requirement to hire the police officers.  He stated he could try to craft some language to bring it to the Committee at the next meeting.  Mr. Shanahan stated there was a large-scale problem and the Council and Staff worked hard to create the amplified entertainment ordinance; therefore, he would hate to change it wholesale.  He stated he like the idea of the City Attorney drafting some language for exemptions in unique situations such as various restaurants sharing a public deck to meet their off-street parking requirements.  City Attorney McCormick stated it might be that we could tie this to the entertainment district ordinance.  Mr. West questioned how many restaurants this proposed change would affect as there are many sports bars, etc.  City Attorney McCormick pointed out he thinks there are only a few places in this shared parking deck situation and he thinks he could come up with some exceptions to help people like Mr. Horton without throwing out the ordinance entirely.  It was agreed to hold the item in Committee to allow City Attorney McCormick to craft some suggested ordinance changes.  Mr. Shanahan stated he assumes while this item is in committee, the City is not actively enforcing the requirement for a police officer in the parking lot.  The possibility of having a special meeting prior to the August 6, Council meeting to consider this item was discussed with Mr. Shanahan pointing out if the Committee does not have a regular meeting it would consider having a special meeting so this issue could be resolved by the August 6 Council Meeting.

Adjournment.  There being no further business, Mr. Shanahan announced the meeting adjourned at 5:35 p.m.

Gail G. Smith

City Clerk
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