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LAW AND PUBLIC SAFETY COMMITTEE
The Law and Public Safety Committee met on Tuesday, February 10, 2004 at 4:00 p.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 West Hargett Street, Raleigh, North Carolina, with the following present:
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Staff
Mr. Isley, Presiding


Administrative Services Director Prosser

Mr. Crowder



City Attorney McCormick

Mr. Regan



Zoning Enforcement Administrator Strickland





Inspections Director Ellis





Special Projects Manager Howe





Budget Analyst Buonpane





Police Attorney Bryant

Mr. Isley called the meeting to order introducing each of the members of the Committee pointing out that in discussions with Staff, they would like to move Item #03-7 False Alarm Ordinance to the first item.  There were no objections.
Item #03-7.  False Alarm Ordinance.  During the February 3, Council meeting, a representative from the North Carolina Alarm System Licensing Board presented concerns with regard to the City’s False Alarm Ordinance.  These concerns include a perceived shifting of compliance burdens from the licensed alarm companies to the end users of alarm systems.  Mr. Isley indicated that in discussions with staff and due to efforts to continue to tweak the ordinance he would propose to extend the effective date of the ordinance from March 1, 2004 to July 1, 2004 to allow additional time for discussion.  He would ask Police Attorney Dawn Bryant to continue to meet with representatives of the Licensing Board to address their concerns.
A motion was made by Mr. Crowder to change the effective date of the ordinance to July 1, 2004.  His motion was seconded by Mr. Isley and put to a vote that resulted in all members voting in the affirmative.

Item #03-1.  Neighborhood Preservation Task Force – Recommendations.  Administrative Services Director Prosser indicated there has been lots of discussion in Committee and at City Council level regarding this matter and critical background information has been included in the agenda packet that includes an October 30, 2003 memo to Council from the City Manager and excerpts from the Report of the Neighborhood Preservation and Housing Task Force, the Triangle Apartment Association response to Task Force recommendations, the staff report on enforcement of existing regulations and alternatives, an October 16, 2003 letter to Council from Bruce Mamel and an October 10, 2003 letter to the Mayor from Thomas Stafford, Vice-Chancellor at North Carolina State University.  Staff recommendations have not been prepared as yet and would encourage the Committee to think of the options in regard to monetary impact, the legal aspects as well as the fiscal impacts of any recommendations.  Mr. Crowder added he would like to include the most effective recommendations and the cost in regard to man hours and weigh the pluses and minuses.
Mr. Isley indicated that all sides have been meeting regarding this item and he would like to acknowledge all of the hard work that has been put forth.  There have been some small victories with respect to items that appear to have the full support of the major players.  He believes that the City Attorney and that City Staff should look at the presentations.  This is an enormous issue and it will be coming back.  Pieces of the recommendations may have to go to the Budget and Economic Development Committee for further review.  They need to see where they are today and forward these recommendations to Administration for some consensus to take to City Council.
Mr. Ken Updegrade, 1225 Chaney Drive, presented a matrix of the Neighborhood Preservation and Housing Task Force recommendations that includes short term actions as well as longer term actions noting the areas of consensus are shaded.  He indicated he had some difficulty getting everything into one document and has presented a matrix of the information.

Mr. Isley questioned whether the City Attorney had an opportunity to review the recommendations and whether he had any concerns.  City Attorney McCormick indicated he has looked at these recommendations generally but would like to have more time to review them in depth.  Almost everything that is recommended is something they can do administratively or by adoption of an ordinance.  There are some areas such as the issue of maintaining fine revenues within the program that may be difficult since fines typically go to the school system.  One or two of the recommendations are aimed at restricting the ability of homeowners to rent out their property instead of living in it themselves; beyond that, everything is a fiscal impact and the City Council can deal with.

Mr. Crowder questioned the issue of the fines.  The town of Cary has fines and penalties and they are able to keep their penalties.  Mr. McCormick indicated that a fine and a penalty are the same and is not aware of what Cary does.  He pointed out that the City can keep certain fines and penalties under certain circumstances such as if the action has been de-criminalized.  He gave as an example, the City of Raleigh has decriminalized parking tickets and thus can keep the fines from those tickets.  Fees are different things and includes items such as registration, inspection or licensing programs.
Mr. Isley suggested that the item be referred to the City Attorney and to staff to take a closer look at the matrix and bring a report back to the next meeting.

John Miller, 3003 Downs Court, indicated he is certainly in favor of the report and the grid but there are things not on the grid.  He spoke to items regarding parking, abandoned homes, trash receptacles, nuisance vehicles, the Housing Commission and the University and CAC expanded roles that are not represented by consensus or otherwise.  He indicated citizens have to talk to each department that has authority over these areas.

Mr. Isley questioned whether anyone had any concerns about the item coming back to the next meeting.  Mr. Crowder indicated he would like to echo the sentiments and feels this is important to District D.  It is incumbent to look at all aspects of this proposal.  Mr. Isley noted that as a lawyer he is concerned about setting up something that is not going to be legal.  They need to have an agreement with the City Attorney on the aspects of this matrix.  He would like to continue to hold this item in committee and receive periodic reports from staff.  They will get to a point where they all agree and at that point they will have to stop and have a public hearing on the final draft.  He feels it is necessary to take some small steps initially.

Elizabeth Byrd, 132 Pineview Drive, pointed out that in relation to the fines, they know that fines go to the school systems.  In the report it states that all fees stay within the department.

Alan Jurkowski, 1726 Park Drive, indicated he is in agreement with the shaded areas as shown on the matrix.  He would like to refer to this as a fast and cheap approach and would proposed that the City Council consider some of these issues as a first step and see if they work.  The Task Force report itself, in legal language, addresses several issues that attempt to single out renters as a class and that renters are bad and homeowners are good.  He would urge the Committee to consider this as some agreement.

Mr. Crowder pointed out there are things that could be immediate, but he is not ready to throw out the recommendations of the Task Force.  In looking at the staff, they need a vehicle to enforce what’s already on the books.  An earlier meeting comments were made about trash piled in the street and in this particular case it was an absentee landlord they couldn’t get in touch with for almost three weeks.  The general public is very frustrated and they do need to see some action.

Mr. Prosser reiterated the request of the committee indicating they would like to refer the item to staff for further review and bring back a report that contains a legal opinion as well as fiscal impacts.

Mr. Miller added that he so far has been delighted with the process.  The Community knows what’s working and what is not working.  He would like to object to the comments that it is about renters versus non-renters as this is what they worked very hard not to do.  Raleigh has to grow and he takes offense at the comments made regarding renters versus homeowners.

Tara Lightner indicated she is not with the Apartment Association but she read the same undertone of the report that renters are undesirable and an economic factor.  Referring to the matrix that Mr. Updegrade did, she does not know if it included comments from Ms. Cowell and Mr. Regan.  Mr. Updegrade indicated there was a general agreement.  Ms. Lightner indicated that what is needed is an overall procedural audit.  There is a need to know what is breaking down now and they need an understanding of things that are not.
Francine Taylor, 2208 Dobbin Place indicated she is on the Task Force and has not been aware of any matrix or new items that have been developed.  She would like to get a copy of this information and make sure it has been delivered to all members of the Task Force.  Mr. Miller indicated the grid is the same information that came from the City Manager, they have just shaded it.

Item #03-3 – Child Day Care – Requirements.  At the December 2, Council meeting, Shirley Brown of Family Childcare Providers presented concerns regarding the conditional use permitting of childcare facilities in residential homes.

Shirley Brown indicated she is a family childcare provider and has some concerns about the requirements that have been imposed since the adoption of the ordinance.  For the last two years they have been working with the Zoning Department and the City Council getting the rules straight as they had to be revamped for family childcare providers and they have done that.  Before anything else was to be changed, they were to be informed of any changes and there were none.  Ms. Brown spoke to four issues of concern.  The first being the requirement to submit a plot plan.  She indicated she and other family childcare providers had no knowledge of this requirement until a provider applied for a permit.  She indicated family childcare providers are not required to have playground equipment and the plot plan requirement should be stricken from the rules.  Also, they have indoor/outdoor environmental regulations and playground equipment is not one of them.  Second is the required facility fee for family homes.  It is not fair to be charged a facility fee per child as they are not facilities, they are homes and they did not know this requirement existed.  Another provider was charged an $83 fee per child when they applied.  They have seen nothing to this effect in writing and would like to discuss this issue and have it explained to them.  They had no notice that this was a requirement.  Third, there are certain family childcare providers that provide care for three shifts and they are not allowed any overlap time for the families they serve.  This is a big issue for families that work at night.  Fourth, they would like to increase their enrollment from five children to eight to twelve children.  Child Development has no problem with this requirement.  The expenses they incur when they upgrade their childcare home is high, it’s $400 just to get an application on the books.  They are very economic with their prices but daycare fees will go up if this continues.  She has done some research on other areas and the State of Virginia allows 12 children, the State of Georgia allows 10-12 children and the State of Kentucky allows 9-12 children.

Mr. Isley questioned what are the State regulations and how does the City ordinance impact State regulations.  City Attorney McCormick explained that City requirements are typically less restrictive than State requirements.  To consider increased enrollment, they must look at the neighborhood where the home is located and explained the idea is for a business such as this to be a low impact to that neighborhood.

Larry Strickland, Zoning Enforcement Administrator, explained that Raleigh currently allows five or fewer children to a family childcare provider.  To increase enrollment to six or more, they becomes a daycare which is allowed following application to the Board of Adjustment for a Special Use Permit as a daycare.  Mr. Crowder asked if the zoning district that they are located in plays a part in this with Mr. Strickland indicating it does.  Daycares can have up to 12 children with appropriate land area.  The City’s regulations mimic the daycare licensing providers.  In regard to facility fees for daycares, they do not apply to family childcare only to daycare providers of six or more children.  The facility fee for daycares has been in place for many years and is required by ordinance.  In regard to the plot plan requirement, when the City Council adopted the family childcare ordinance it was adopted with a number of conditions.  Some of these conditions include if the property had an accessory building or outdoor play area it must be at least 15 feet from adjacent property and require a certain amount of off-street parking.  In order to make sure that the applicant is complying with the regulations they are asked to provide a plot plan or a survey of the property that would show any parking that is provided and outdoor play areas.  If an applicant does not have a site plan, they are able to pull a map off the GIS system and these facilities can be drawn in or it can be drawn by hand on a clean sheet of notebook paper.
Mr. Crowder questioned whether it had to be a professional drawing with Mr. Strickland indicating it did not.

Mr. Isley questioned the overlap time and if Mr. Strickland had any ideas.  Mr. Strickland explained at this time he does not have a solution but he understands the problem although he is not sure how big that problem is.  He indicated Mr. McCormick can advise the Committee whether or not they need to revisit the ordinance.  
Ms. Brown stated that they are in a family environment and a plot plan for outdoor equipment does not apply to them.  They are not required to have outdoor equipment and a plot plan is not required of them.  Mr. Crowder indicated often a plot plan also must show where the parking is located with Ms. Brown indicating that the parking issue was settled last year.  Mr. Crowder indicated that a plot plan will show staff where the parking is located on the property with Ms. Brown indicating a plot plan for equipment is not necessary and they just have to have a place to park.
Mr. Isley questioned if an applicant has to indicate where required parking is located with Mr. Strickland indicating they do.  They like to have required parking shown on a plot plan and gave as an example a cluster development that has only one concrete pad driveway.  The requirements indicate they must show an additional concrete pad for parking for childcare.  They cannot approve any application without the applicant showing compliance.  Ms. Brown pointed out that they do not have to show him where they park.  Mr. McCormick pointed out that the plot plan is an effort to save the applicant time and money and to avoid having an inspector go out and physically inspect the premises for compliance.  Ms. Brown indicated she did not agree, a plot plan is not a requirement and Mr. Strickland put this in after they put the rules in place and this was not one of them.  The plot plans for outdoor equipment is not required.  They got a new ordinance that governs family daycares and a plot plan was not in it; it is not on the books.  When they came before the City Council, they told them they did not understand why the zoning division could put this in there after the fact and she feels it is unfair.

Mr. McCormick indicated the only solution he sees is for the Committee to ask Council to direct the City Manager to only do on-site inspections and not require a plot plan for family childcare providers.  He explained to Ms. Brown that if this were to be approved, it would delay their application approval process.

Ms. Brown spoke to the facility fee issue.  She explained they are family homes that would like to upgrade up to six or more children.  They are still a family home center.  There was nothing in the laws regarding facility fees.  They have had nothing from Larry Strickland in writing for them to pay for being a family daycare provider.  Mr. Crowder pointed out if they have over five children they would automatically go to a daycare center and being over the limit indicates they are asking for facility fees to apply.
Ms. Brown spoke to the overlap time requirement pointing out they are required to limit to no more than five children at one time.  She explained it is very difficult if a parent is late picking up a child and the next shift is already coming in, they will have more than five children in the home at one time.  Mr. McCormick pointed out that he is not aware of the City citing anyone because a parent was late picking up a child.  They started this process with a limit of five children and they can now have 15 children in a 24-hour period.  If the Committee wants to make a change to this particular condition they will have to go back through the entire public hearing process and it doesn’t seem to be practical.  Ms. Brown pointed out that as family childcare providers they can be cited if a consultant comes in their home and they are one child over the limit and they can only have so many citations.

Mr. Isley made a motion to take no action at this time regarding overlap time as he feels this is a State issue.  His motion was seconded by Mr. Crowder and put to a vote that resulted in all members voting in the affirmative.

Ms. Brown spoke to the enrollment increase issue indicating they very much would like to be able to increase their enrollment but don’t feel they need to go through their procedure for upgrading.  They can have up to eight children in their homes and still be a family daycare.  Because of the expenses that are involved with a center versus a home, she does not understand why they can’t have more children if they have space in their home.  At this time they can only have three infants and two pre-schoolers.

Mr. Crowder pointed out the last case that was heard by this Committee raised the issue of renters in single-family neighborhoods.  Zoning was established at the turn of the century because of tenant houses and the problems they cause within single-family neighborhoods.  Residential zoning is intended to keep businesses out of residential neighborhoods.  The City Council has determined that five children are not an undo burden on a neighborhood but above that amount can create problems with traffic and other things.  He has some concerns about considering an increase in enrollment.

Mr. Isley indicated he feels that since the Special Use Permit procedure is available to everyone who wants to upgrade to a daycare facility, they don’t see any need at this point to change the ordinance to allow an increase in enrollment.  A motion was made by Mr. Isley to deny the request for increase in enrollment because the process is available to anyone.  His motion was seconded by Mr. Crowder and put to a vote that resulted in all members voting in the affirmative.

Mr. Isley indicated that in regard to the plot plan requirement, he would rather not have any misunderstandings to this effect.  Mr. Strickland can certainly send an inspector out to the premise and not require a plot plan to be submitted.  He explained to Ms. Brown that this will delay the approval process because he will have to send an inspector out as soon as they can get to it.  Ms. Brown indicated she feels that zoning has been making these requirements without their knowledge.

Mr. Regan pointed out that there is a set of rules and requirements that must be followed and here someone actually thought of a way to help streamline it for family childcare providers.  Mr. Regan explained the process that a plot plan can be submitted in an attempt to save time as opposed to having an inspector actually physically inspect the premises.  Mr. Crowder spoke to an example in his line of work as an architect and the development of the express review process.  He indicated this is available to anyone who wants to use it for a fee but it does help streamline the process.  Mr. Regan pointed out that he sees no reason to punish everyone because Ms. Brown chooses not to submit a site plan.  He feels that everyone should have the option and should not be limited.
Mr. Isley indicated in regard to the facility fee issue at this time he is not willing to change the requirements that are currently in place.  Mr. Crowder pointed out there is no facility fee required for a family daycare, only when they go above five children with a special use permit and he also sees no need to change it at this time.  It could negatively impact the community.  Mr. Regan indicated at this time he is in favor of keeping the current requirements in place.

Mr. Regan questioned the purpose of facility fees as a philosophy.  Mr. McCormick explained there are two ways to gain public improvements.  The first is by direct building by the developer and secondly to recognize that development causes off-site improvements to be necessary which causes a demand for additional infrastructure.  Some years ago the City did an exhaustive study of the value and facility fees are a way for the developers to pay for public improvements that are not directly impacted by the development.

Ms. Brown requested a copy of the law regarding facility fees and the requirement of a plot plan.  The Committee indicated a copy would be sent to her.

A motion was made by Mr. Crowder to maintain the current policy regarding facility fees and daycare providers.  His motion was seconded by Mr. Isley and put to a vote that passed by consensus.

Mr. Regan pointed out to Ms. Brown that he does appreciate her efforts to help small businesses within the City of Raleigh.

Adjournment.  There being no further business the Committee adjourned at 5:10 p.m.

Donna Hester

Deputy City Clerk
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