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LAW AND PUBLIC SAFETY COMMITTEE
The Law and Public Safety Committee met in regular session on Tuesday, May 3, 2004, at 4:30 p.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present:
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Mr. Isley, Chair


Assistant City Manager Prosser
Mr. Regan



Inspections Director Ellis
Mr. Crowder



Associate City Attorney McLawhorn





Housing Administrator Spruill

Mr. Isley called the meeting to order.
Item #03-1 – Neighborhood Preservation Task Force – Recommendations.  Mr. Prosser indicated that included in the agenda packet is a memo that identifies some of the work that has been done by the staff team regarding penalty adjustments and fees.  Staff is present to present their view and is prepared to respond to questions.
Mr. Ellis indicated that in general a number of meetings have been held to talk about the increase in fines and penalties.  There are various areas of the code that have civil fines and penalties, but civil penalties have been increased where the City has the authority to do so, and in Zoning and Housing added an Administrative Fee.  As an example if the City has a minimum housing case and the City of Raleigh has a valid case they would assess a $100 Administrative Fee.  In response to how much revenue this would actually generate they can reasonably think there will be $400,000 per year billed, but there is still the issue of collecting that money.  In all probability they are talking about a collection agency.  The collection fees will vary from simply writing a letter to the violator to going to a collection bureau to collect the fees.  In general terms that is what has been done.
Mr. Crowder pointed out that obviously tall grass is a nuisance, but how about other nuisances.  Mr. Ellis indicated if they are valid nuisances they will be included under the new structure.  Mr. Isley questioned what the current billing plan is with Mr. Ellis explaining they do not have an administrative fee now and all civil penalties go to the school system.  Mr. Isley questioned does the City use a collection agency for utilities with Mr. Prosser pointing out that it depends on the service, but they do report to an agency from time-to-time.  Mr. Isley indicated he recalls having a $1,000 fee somewhere in this recommendation with Mr. Ellis indicating it is under the Housing Code as a failure to repair or close a structure after the second visit.  Currently it is after the third visit.
Mr. Crowder questioned how property owners are contacted with Mr. Ellis explaining they are contacted by certified mail and will follow the same procedure as now.  They have visualized startup costs that will include computer software to be able to track these cases and they are also proposing going from a calendar year to a 12 month/year to help tighten up some of them.  Mr. Isley indicated the fees and increased penalties seem somewhat low and questioned why not double or triple what we currently have; especially for those people who are repeat violators.  He feels if this were to be the case the word would get out that the City means business.  Mr. Ellis explained that one of the reasons are these become civil penalties and there is a point in the process in which the Attorney’s office gets involved and believes in his meetings with the Task Force that the fees that are proposed will get their attention.  Mr. McLawhorn explained that the violations are for each day and it does accumulate each day and can total as much as $3,500 a month as opposed to the $800 a month that is the current penalty.
Mr. Regan indicated he feels it is necessary to jack up the Administrative Fees.  The other fees are okay, but he does not want a situation where the penalty is small and so it basically doesn’t matter.  It needs to be high enough to get their attention.  He wants to see the City of Raleigh make some money off of this program and to have the fees high enough so that the Inspections program is self funded.  He doesn’t mind having an excess recovery, but he would like to see the program self funded and see the violators pay for the people.  Mr. Ellis indicated that staff feels that the fees are realistic and they have always had the assumption they cannot charge the public more than City costs.  He indicated they have approached this in a conservative manner and can monitor it for a period of time and then step back and look at it.  The fees can be increased later if necessary, but he believes the $200 and $100 is a good start.  Mr. Isley questioned what does each cover.  Mr. Ellis explained that in Minimum Housing staff will go out and do an inspection, write a letter to the property owner, hold a hearing and then normally, they would be required to get a permit.  There is a $50 charge after the first inspection, and the $100 Administrative Fee is up front in addition to the civil penalties.  In abatements, it would add another $100 fee.  Mr. Regan questioned how $100 can cover all of that administrative action and questioned what an inspector is typically paid.  Mr. Ellis indicated they range from $30,000 to $50,000 per year.  Mr. Regan pointed out he believes there are other costs involved and doesn’t see a need to be really exact on those other costs.  There are the costs of increased patrol cars in these neighborhoods as a result of these properties as well as complaint time and time for the City Council to discuss these matters.  All these are intangible items and there is nothing wrong with getting a number on these things; all the costs should be included.  They can move some money out of penalties and into fees if necessary.  Also he questioned how staff is accounting for this.  Mr. Ellis indicated this is a new program, but there will be a specific accounting program.  Mr. Regan indicated it would be necessary to put in all of the actual costs.  There was discussion Friday night at the Council retreat regarding the cost of the various programs and this should be a non-issue.  Mr. McLawhorn explained they will have to show recovered costs of what is spent on the program.  There are costs that can be looked at because they are indirect and they can look at the formula; however, they will have to document the level of the costs.  Minimum housing is $200 and in addition they are allowed recovery of cost for legal services.  This is over and above the flat administrative fee.  Mr. Regan pointed out that in private business these calculations have to be done and these intangible services have to be considered; it is just good business.
Mr. Crowder indicated his concern is how they will collect these fees and the time frame in which they will be collected.  He questioned what kind of process they can expect when people don’t pay.  Mr. McLawhorn pointed out that it can be a lengthy process depending on how responsive the property owner is.  It is typically six to eight months before it comes to the Attorney’s office for action.  To file a complaint and get on a Motion Calendar it takes six to eight weeks.  In the judicial process it depends on whether or not they have answered the complaint and it may be three to four months before there is an order from the court.  Part of that time is showing failure on behalf of the property owner to comply and citing contempt, so one can reasonably expect the period to be close to one year.

Mr. Isley pointed out if the City gets involved he feels that most folks are responsive.  He questioned is there any way to get an essence of a judgment attached to real property without going through the process.  Mr. McLawhorn explained that when they file a lis pendens.  It may be important when looking at what is appropriate to apply.
Elizabeth Byrd, 1326 Pineview, noted that in some of the cases some of these claims don’t get paid until the property is actually turned over to a new property owner.  Some cases can still get Certificates of Occupancy, but questioned can the City look at holding a Certificate of Occupancy until the fee is paid.  Mr. McLawhorn explained that could not happen under the present code, but they will look closer at that possibility.  To start this they will look at other municipalities and their requirements, but feels it is a suggestion that has some value.  Ms. Byrd pointed out that if a dwelling is deemed inhabitable it is out of compliance and should include nonpayment of if fees and fines.  Mr. Regan questioned was there any way to hold the process with Mr. Crowder pointing out they could take their license away.
John Miller, 1620 Hillsborough Street, pointed out the possibility of garnishment of rent unless fees are paid or possibly holding the issuance of water permits.  Mr. Isley pointed out that issues relating to the Department of Revenue and Child Support are the only allowed garnishments.  Mr. Miller pointed out that may be the one that is getting the money is not the one who should be getting the money.
Mr. Regan questioned when the City has to perform follow-up legal work can we recover the costs as well.  Mr. McLawhorn pointed out that is fairly easy to do if the City is the prevailing party; however, their office is more difficult.  Failing to comply with a City ordinance is not something to get attorney fees from.  Also, on Administrative Fees they will be part of the bill that is sent by the Inspections Department as an outstanding bill.
Mr. Isley questioned if Mr. Ellis was comfortable with the fines and fee structure that was presented.  Mr. Ellis indicating that he was, but they certainly can take another look at some of the items.  Mr. Isley suggested that it may be appropriate to establish these guidelines and take a look at it for a period of a year.  They can be adjusted if necessary at the end of that time.  Mr. Ellis pointed added much of it will depend on the collections and what the City will have to pay to have the money collected.  He indicated that if the City collects half of what has been billed they will be doing a good job.  Mr. Regan pointed out he would almost rather see us start high and then reduce the fees if we have to.  If the actual cost is what we have to deal with, double it if they only expect to collect one half.  Mr. Ellis indicated that approach could be problematic.  Mr. Regan indicated he is simply trying to get the City in a position where they can cut back if they have to.  Mr. Crowder indicated that may be debatable.  They have had cases go on for two or three and up to eight years.  Fees may not always address the problem, but he does not disagree that it may help prevent problems.  Mr. Regan suggested that they go back, take another look at the fee structure and make a list of all the indirect costs and put the cost of collection in there if necessary and come back with an adjusted administrative fee.  Mr. Isley suggested at this time the Committee could vote on the proposed fines and fees and keep the Administrative Fee issue in Committee.  There were no objections.
Ms. Beard indicated it may be appropriate to look at those situations where Inspection has to continuously go out to site as to whether there will be an administrative fee with Mr. Ellis indicating that has been covered.  It is set at $50 for the first trip.  They now make two additional inspections and if it is rejected on the second inspection it cost $25.  They are now proposing to increase that to $50 and eliminate the second inspection.
Bruce Mamel, 904 Cedar Downs Drive, pointed out that everyone’s threshold is different and questioned will the penalties be paid or end up as liens against the property.  He questioned is there a way to track these folks and how do they get the money.

Mr. Regan indicated that shouldn’t be a concern if this is built into the cost and it should be built into the cost.  Mr. Miller indicated if it were a bank they could bring forth foreclosure.  Mr. Isley indicated the City can impose a judgment and put property up for auction.  The thing that is encouraging it is just one percent of these cases that are out there.  People do get their notices that their property has issues and there are people that will take care of and people that will abuse the system.  In that case they will get the legal department involved.
Mr. Miller indicated he agrees with Mr. Regan and at this time the higher the fines may be more appropriate.  Even if the school system does get the money there may be a possibility to work together for collection of the penalties.  Mr. Regan added that putting a lien on a house is a very effective way to get leverage.  Mr. Miller indicated that so far landlords have managed to weather the storm and feels at this time the system needs more dollars in fines.  Mr. Crowder indicated it is not just the money that is involved but the burden on the community and there is also the abandoned property issue and that is typically why they have come here in the first place.  People are living in these communities and the communities are continuing to degrade.  He would like for everyone to look at the most expedient way to deal with the problem.
Mr. Prosser pointed out that in regard to the abandoned property issue he would suggest that the Committee consider adding this issue to the City’s Legislative Agenda when appropriate.  He pointed out there may be other actions that come out of this issue that would require legislative action as well.  Mr. Crowder pointed out that some of the violations are from homeowners and not just landlords and there is a need to differentiate between the two; one is not the same as the other.
Responding to questioning, Mr. Ellis indicated that 65 percent of the claims are on rental property.  Mr. Crowder questioned how many people actually get to the point of coming to City Council.  Mr. Spruill indicated that perhaps 15 percent of the homeowners segment and explained that of 65 percent that are rental property approximately 35 percent are the remaining homeowners.  It is of that 35 percent that 15 percent is problematic.  He added that approximately 20 percent will appear before City Council.

Mr. Prosser pointed out the City also has the Community Development loan program to help to assist and enhance properties for those folks.
Mr. Isley questioned were there any recommendations on the noise and party ordinance with Mr. Crowder indicating they feel that the current ordinance is fine, but is a recurring issue.  It is a harsh penalty, but they will continue to come back.
A motion was made by Mr. Isley to adopt the increased penalty structure and fines for zoning and housing code nuisances and to the extent a report from Mr. Prosser summarizing that activity.  Any increase to Administrative Fees will continue to be held in Committee for further discussion on how high they can be and to the extent the document does not change any ordinance.  The issue was seconded by Mr. Crowder.
Mr. Miller questioned whether the off-street parking item will come back to Committee with Mr. Isley indicating if the Mayor asks that it come back.  Mr. Miller pointed out this issue is being talked about before the Appearance Commission and they can certainly talk about orientation and specifics that are not included in the Appearance Commission report.  Mr. Crowder pointed out there will be a point where the task force will give its official recommendation with Mr. Miller asking if the item will continue to be left open.  It was indicated it would be.
Mr. Prosser pointed out that in regard to Zoning Code Violations, there is a range of value-needed guidance.

Mr. Isley amended his motion to include a recommendation of $500 for the new rate for a continuing violation which would amend Code Section 10-2152.  There were no objections to the amendment.

The motion was put to a vote that resulted in all members voting in the affirmative.

Mr. Ellis questioned how staff would stand on having these items heard at public hearing.  It was pointed out that these items will go to the July 2004 public hearings.

Adjournment.  There being no further business the Committee adjourned at 5:25 p.m.
Respectfully submitted:

Donna Hester

Deputy City Clerk
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