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LAW & PUBLIC SAFETY COMMITTEE
The Law and Public Safety Committee met in regular session on Tuesday, May 11, 2004 at 4:00 p.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street with the following present:
Committee




Staff
Mr. Isley, Chair



Assistant City Manager Prosser

Mr. Regan




Assistant City Manager Howe
Mr. Crowder




City Attorney McCormick






Inspections Director Ellis

Mr. Isley called the meeting to order indicating he would like to remove Item 03-10 from the agenda due to discussions earlier in the day in the Budget and Economic Development Committee.  He asked if there was anyone present in the audience representing this item.  There being none, he indicated that without objection the item would be reported out of Committee with no action.  If necessary the item can be referred back to Committee for discussion.
Item #03-1 – Neighborhood Preservation Task Force – Recommendations.  Mr. Ellis indicated included in the agenda packet is an analysis of direct and indirect cost associated with various enforcement actions as a result of the Committee’s directive to go back and look at the total cost of Inspection’s Administrative Fees.  At this time in regard to Administrative Fees staff is recommending $200 for minimum housing cases and $100 for public nuisance cases.  Mr. Ellis explained these figures were derived by looking at the total budget for the Inspections Department, adding indirect expenses and roughly allocating one half of the budget to public nuisance cases and one half to minimum housing.  The bottom line for housing equals $625 or $550 without the indirect costs.  For public nuisance cases they peak at $175 and $150 without indirect costs.  The difference in the figures is the number of cases that is handled by the different divisions.  Staff feels that the figures are reasonably accurate.  At the earlier meeting Attorney McLawhorn mentioned that it was necessary to keep indirect costs on the conservative side in case of litigation.
Mr. Isley questioned what the actual penalty was for minimum housing cases with Mr. Ellis indicating it is $625.  These figures were a response to a request made by Mr. Regan.  The totals with indirect costs equal $625 and $550 without for minimum housing cases.  On the public nuisance side the cost total is $175 with indirect cost and $150 without.  Staff is recommending $200 administrative fee for minimum housing cases and $100 for public nuisance cases; there is a need to find a happy medium.  Staff felt they would be able to collect at least half the fees.  They feel if they go out with a $500 Administrative Fee the chances of collecting nothing are high.  They will have to turn this over to collection agencies who get approximately 30 percent of what they collect.  He indicated that collection agencies do have a passive program that includes writing letters and methods of that nature for a $5 cost or an aggressive collection method that includes such things as phone calls and credit reporting.  Nationwide the collection rates run in the 23 to 25 percent range.  Mr. Isley questioned who does the City use with Mr. Ellis indicating the City used to use Accuserve and has recently changed to Professional Recovery Consultants located in Durham.  When the case is through and they cannot collect there is a State Debit Setoff Program that can be used.  When the debt is turned into that program it is deducted from whatever State income tax return is due the individual and returned to the City.
Mr. Isley questioned the best case scenario and if there is one.  Mr. McCormick indicated there was and would let Attorney McLawhorn explain more about this since he has been primarily working on this issue.
At this time the City does not participate in the Debt Setoff Program, but it may be worth while looking into.
Mr. McLawhorn indicated in his research he looked at a 1994 case involving the City of Charlotte that involves fees for permit activity.  The case went to Supreme Court and the City of Charlotte prevailed in their lawsuit.  The Supreme Court looked at the City’s practice to exclude indirect cost and limit fees to 80 percent of direct costs and limited to a status or class of people who already have a violation.  They are continuing to apply these same regulations.  In regard to a tolerable level he has no good answer.  Mr. Isley questioned what he felt would be legally defensible.  Mr. McLawhorn explained that any regulatory program can pass on administrative cost.  Charlotte is using administrative factors and prevented litigation costs.  They used an accounting firm and formula to address changes.  He recalled the case as “Homebuilders of Charlotte Versus the City of Charlotte, 1994 North Carolina Supreme Court.”  The Debt Setoff Fee is low and there was some question whether we were in the program or not.  The cost to participate is very low at $15 per debt collected and they collect from the refund of State income tax the individual is due.  There appears to be a tremendous increase in the money local governments have recognized.  This is also used to collect outstanding college loans.  Mr. McCormick pointed out that you do have to have a Social Security No. or Tax ID No. for an individual to get into the system.  Mr. McLawhorn indicated that is correct and the City would have to provide people an option not to give it to them.  There are penalties for sharing this information if wrongly obtained.
Mr. Regan indicated he felt it is very important to solve this issue.  They had a meeting at the Convention Center where he asked Dan Howe of the success of the program.  In regard to the rate of licensing some were better, some were worse and some were the same.  Consequences change behavior.  The Courts upheld the City of Charlotte case and the apparently excluded indirect cost, set a level at 80 percent of direct cost and separated the program components.  Mr. McCormick indicated there needs to be elasticity in accordance to what people will pay and gave an example the City’s Parking Program.  When they increased the amount of the citations people are less voluntary to pay.  Mr. Regan questioned does it become punitive to not pay.  Mr. McCormick indicated it is just that some people have less desire to pay if the fees are too high.  Mr. Crowder pointed out that licensure provides the ability to take a license away, but in these cases the communities are paying the price and there needs to be a fee associated with it.
Mr. Isley pointed out that it is necessary to collect as much as the City can without having to pay the 30 percent to a collection agency.  The debt setoff may be a great resource to use.  To him it seems like $200 is the gag point and is legally defensible and will offset the cost of the program.  At this time he is inclined to approve these figures and revisit the situation after one year.
Mr. Regan questioned of all the options that have been offered he wonders whether we are being as creative as we could be.  With all due respect about licensing the data is not there that says it will work.  The theory makes sense, but there is no evidence that he can count on.  He wants something that will work and money is punishment for businesses.  He questioned if there is some other way to make a valid punishment.  Mr. McCormick indicated that the Task Force and Mr. McLawhorn are currently looking at the possibility effecting water bills as well as other things.  At this time they know they have two limits:  1)  They cannot charge more than ideal circumstances; and, 2)  It’s a possibility to collect nothing.  Mr. McCormick says that staff is comfortable with the figures they have presented, but they haven’t been analyzed by a professional.  They can certainly have this work done in order to validate the figures.
Mr. Regan questioned that if the City raises the fines what happens then if someone doesn’t pay with Mr. McLawhorn indicating it would be the same thing.  Mr. Isley pointed out that getting a judgment is easier than collecting a judgment.  North Carolina is still debtor friendly and at this point he would be happy to vote on the $200 to be revisited in one year.
Mr. Regan indicated that he would love to add collection costs so they can double the existing fines.  His concern is on the collection end and he is curious about creating different approaches to get these guys.  He feels it may be important to think of something new that hasn’t been tried.  The City of Raleigh is constantly copying what other municipalities do.  In many cases where we haven’t tried something, instructions are given to see what other cities do and then we copy it.
A motion was made by Mr. Isley to create the minimum housing administrative fee of $200 and public nuisance administrative fee at $100.  His motion was seconded by Mr. Crowder.

Mr. Regan questioned whether the cost included in the agenda packet were covered earlier and whether they are defensible.  Mr. McLawhorn indicated that these figures have not been looked at by an accountant and have not gone through the kind of review that Charlotte did.  The closer to the top level the fees are the more important the need to look closer at them.
Mr. Crowder suggested a friendly amendment to recommend that staff continue through with the audit issue to achieve actual costs.

Mr. Isley questioned whether the Committee would be willing to accept what staff comes up with and move it forward to Council for the actual numbers brought back to Committee.  Mr. McCormick suggested that the figures be brought back to Committee.
Mr. Isley withdrew his motion as stated and indicated the item would be held for a better economic investigation for 80 percent of direct costs.

Mr. Regan indicated he would like to add for staff to continue to look for additional creative ways to make these fees painful.
John Miller, 1620 Hillsborough Street, indicated that Mr. McLawhorn has done quite a bit more work on this particular item, but indicated the Task Force did look at creative solutions and they hit the wall on collections.  What is necessary is that the industry needs the ability to self police and reduce the number of violations.
A vote was taken on the direction given to staff that resulted in all members voting in the affirmative.  Mr. Howe indicated that staff has done some additional work and has updated information on this, but answers are much the same as heard the other night.  Some are more successful than others and it simply depends on the community.  In Minneapolis it appears to depend on how much longer a program has been in effect.  The longer the program the better the understanding people have of the program.  Most of what they’ve looked at has had a neutral reaction and they simply cannot tell.
Mr. Regan was excused at 4:50 p.m.

Bruce Mamel, 904 Cedar Downs Drive, indicated at the last Law and Public Safety Committee there was a report that was presented from the City of Milwaukee that said that licensure doesn’t work.  It was apparent the woman who presented the report had not read the report completely because the report outlined program effectiveness pointing out that violations decreased significantly following the first few inspections.
This item will continue to be held in Committee.

Item #03-8 – 614 Bragg Street – Nuisance Abatement.  Mr. Ellis indicated at this point he did not have much to add from what was presented at the last Committee meeting.  They have had two meetings with the City Attorney and in both cases staff was found to have acted properly.
Mr. Ellis explained that records show that Mr. Sessoms’ adjoining property at 616 Bragg Street was cited for a public nuisance code violation in 1999 which resulted in an abatement of unusable building materials and other debris upon the property.
Mr. McLawhorn added that in looking back at the file of Associate City Attorney Leapley, she had met with Mr. Sessoms regarding a nuisance case on this property.  The fine was ultimately paid by his finance committee and they have billed Mr. Sessoms for the action.  The tax map shows there was an existing building and accessory building on the property and now it only shows an accessory building.  The building that was removed was collapsed.  Mr. McLawhorn indicated there were not able to find out any other information that the building was not on Mr. Sessoms’ property.
Mr. Sessoms indicated there was no building on his lot.  He took the building down himself and removed the debris.  The City removed debris from the lot next door.

Mr. Isley questioned when the mortgage company paid the bill with Mr. Sessoms indicating about eight months ago.  Mr. Isley questioned whether Mr. Sessoms had repaid the mortgage company with Mr. Sessoms indicating he had not.  Mr. Isley indicated at this point he sees no compelling evidence to contradict the staff findings.  Mr. Sessoms distributed pictures of the property for review by the Committee pointing out the area where he removed a blue building on the property.
Mr. Crowder questioned whether there were any aerial photographs available on this site with Mr. McLawhorn indicating they have not looked for aerials they used County tax map information which shows only a remaining accessory building.  Mr. Crowder questioned whether staff would be able to locate an aerial.  Mr. Isley pointed out unless there is evidence to the contrary at this time he is inclined to agree with the City.  He would like to see a survey of the property when Mr. Sessoms bought it.  Mr. Isley questioned when the loan was financed with Mr. Sessoms indicating about 15 years ago.  Mr. Isley questioned whether there was title insurance on the loan with Mr. Sessoms indicating he did not know.  Mr. Isley questioned whether a survey was done with Mr. Sessoms indicating it was not.
Mr. Crowder asked that this item be deferred for staff to try to locate an aerial photograph or a plat or survey that was done at the closing.  Mr. Isley indicated that Mr. Sessoms is responsible for providing the Committee with as much information as he possibly can such as a survey or a recorded plat and he has two weeks to get this information back to the Committee.  In the meantime administration will try to locate an aerial photograph and stressed to Mr. Sessoms that the burden is on him.  Mr. Isley indicated he may drive by the site if they have some information that is public record.

The item will continue to be held in Committee.

Adjournment.  There being no further business the meeting adjourned at 5:05 p.m.
Respectfully Submitted:

Donna Hester

Deputy City Clerk
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