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April 26, 2005

LAW AND PUBLIC SAFETY COMMITTEE
The Law and Public Safety Committee of the City of Raleigh met in regular session on Tuesday, April 26, 2005 at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 W. Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present.
Committee


Staff
Mr. Isley, Presiding

Budget Manager Lou Buonpane
Ms. Kekas


City Attorney McCormick

Mr. Regan


Public Utilities Director Crisp





Operations Systems Coordinator Jackson





Planner Karen Duke

Zoning Enforcement Administrator Strickland

Police Attorney Bryant

Mr. Isley called the meeting to order and the following items were discussed with action taken as shown.
Item #03-27 – Bayleaf Baptist Church – Request for Water Extension.  Public Utilities Director Crisp pointed out Committee members did receive a report on this issue.  He pointed out the City built a water tank on the extreme northern portion of the City next to the property owned by Bayleaf Baptist Church.  He stated the church has requested a connection to the waterline for fire and domestic purposes.  He pointed out the church is in the primary watershed and is outside the City’s ETJ; therefore, they are not eligible for an extension of water to their property.
Harry Mitchell, Bass, Nixon & Kennedy, representing Bayleaf Baptist Church, pointed out the church has been involved in expanding their ministry in this area.  He stated they went through the special use permit process with the County to construct the church in this location.  They are at the point of beginning construction drawing.  He stated under the building code they are required to sprinkle the building which takes a lot of water to energize a sprinkler system.  Mr. Mitchell stated they totally understand the City’s policy and pointed out they are not asking for a sewer connection which they know is a very sensitive issue in the watershed.  He stated they are asking for a water connection in order to provide fire protection for their new facility.  He stated he thought Public Utilities Director Crisp indicated that they are in the primary watershed; however, he believes they are in the secondary watershed they are R-40-W.  He pointed out there is a portion of their property in the primary watershed but all of the construction activity is taking place in the secondary watershed.  None of the improvements they are making will be in the primary watershed.  He stated they abut Wakefield Estates and they are on Falls of Neuse Road next to the property on which the water tank is being constructed.
Ms. Kekas stated Mr. Mitchell had indicated they are asking for water for fire protection or sprinkler service but she thought the request was for domestic water also.  Mr. Mitchell pointed out the sprinkling system is their primary concern.  He stated they would like to have domestic water but that isn’t a requirement.  He stated if they could hook to the City’s system for the sprinkler system as well as domestic water it would give the City some revenue and it would help save them some money as it relates to plumbing, etc.  They would appreciate the opportunity to have domestic water service and if that is not approved they will be required to go with a well but their main concern is water for the sprinkling system.  Mr. Crisp pointed out the property is outside the City’s ETJ.  In response to questioning, Mr. Crisp stated if a property is outside the ETJ it would have to come to the City Council to request permission to hook onto City utilities.  Discussion took place as to whether the property is actually in the primary or secondary watershed.  In response to questioning, Public Utilities Director Crisp pointed out under City policy if they are in the secondary watershed area water and sewer could be extended with City Council approval at the developer’s expense.  In the primary watershed under present City policy extension of water and sewer is strictly prohibited.
Mr. Regan questioned the alternative for fire protection.  Mr. Mitchell pointed out it would take a sizeable tank or a system of tanks to provide the required pressure.  It will be a sizeable expense to the church and would be a big undertaking for the church to have to provide the ground storage, etc.  In response to questioning from Mr. Regan, Mr. Mitchell pointed out the church would be responsible for all cost involved.
Public Utilities Director Crisp pointed out approval of this extension in the primary watershed would be an exception to the City’s policy.  He pointed out the City receives requests all the time from developers who want to extend water and sewer into the watershed.  He stated one of the reasons the policy is in effect is to help limit density in the watershed.

Mr. Regan pointed out the Council could make an exception to a policy if it makes common sense to do something.  He stated he does not agree with the domino affect.  The water is already at the location.  We are simply talking about cooperating with others and he feels it is the right thing to do.  Mr. Isley pointed out the down side is the precedent and as a lawyer he could tell everyone that all it takes is one exception.  He stated if the property is indeed in the primary watershed he could not support an exception and he does not view this as a trivial exception.  He stated he would be concerned about making an exception to the policy pointing out if one exception is made it leads to another.  Mr. Regan stated if indeed this property is in the primary watershed he could agree that an exception should not be made but if it is in the secondary watershed he feels differently.  He does not see this as precedent setting because of the limited and unique situation.
Planner Karen Duke stated she could not say specifically whether it is in the primary or secondary.  It was her understanding the property is in the primary watershed.  She explained it is the City’s policy to not allow municipal infrastructure in the watershed and pointed out the only place that has occurred is between Strickland Road and I-440.  Mr. Isley questioned how Wakefield Estates gets water with it being pointed out they are on private system.  Mr. Isley questioned if they had contacted Heater Utilities.  Mr. Mitchell pointed out Heater Utilities doesn’t have an elevated tank in this area.  He stated the request being made to the City is very limited.  They are looking for fire protection and that is the primary reason they are before the City.  They are not asking for a sewer connection pointing out he understands that typically the sewer in the watershed is the problem.  He stated the church would forgo their request for domestic connection if they could get the fire protection connection.
Mr. Regan stated he thinks it is the right thing to do for the City of Raleigh to help people and property especially churches.  He stated they are requesting a water connection for public safety.  He understands the policy but feels that we are could craft the exception in a very limited way to keep it from being a precedent.  He feels we should provide water for fire protection as that is just what friends do for each other.  They help each other.
Ms. Kekas stated she would have to agree with Mr. Isley.  She stated she doesn’t like going against the church but she does feel this would be a precedent setting.  The area is really critical.  Mr. Mitchell pointed out he does not feel the City will see many requests such as this that is a request for water for fire protection only.  Residential development is the primary usage in the watershed and given the proximity of the church to the water tank and the fact that the waterline is already there, he feels that an exception could be crafted in such a way to eliminate the precedent setting.  He again stated they would withdraw their request for a domestic connection and just make a request for fire protection pointing out it is hoped they will never have to use it but it would be there if needed.  Mr. Regan again stated he understands the policy but pointed out no policy can be all inclusive and foresee all requests.  He stated this is such a special unique circumstance he does not feel it would be seen as a precedent.  He does not see how allowing the church to hook onto the waterline for fire protection would do any damage whatsoever to our drinking water. He stated he doesn’t feel he is biased because we are talking about the church he belongs to he just feels it makes sense.

Mr. Isley stated he does not feel he could go against the policy based on staff’s discussion and recommendation he is going to assume that the church is in the primary watershed.  There is a reason we have the policy in place and he does not feel he can support an exemption.  Ms. Kekas stated she would support denial of the request but if the church finds it is indeed in the secondary watershed they could make another request.
Mr. Regan questioned if it is determined the property is in the secondary watershed if it would make a difference.  Ms. Kekas stated she would consider the request under those circumstances.
Mr. Regan questioned why the applicant feels they are in the secondary watershed.  Mr. Mitchell stated when they went before the County for the special use permit it was determined part of it is R-40-W and the rest is an R-80-W.  He stated they did not think they were in the critical area; however, the County zoning districts with respect to the watershed maybe different.  Mr. Regan stated as he understands the proposed improvements are on the R-40-W.  He questioned if it would be appropriate to table this item so staff could check and determine whether the property is in the primary or secondary watershed.
Mr. Isley stated he thought this may be more appropriately discussed in the Public Works Committee; therefore, he would withdraw his motion and suggest that the item be reported out with no action but with the recommendation that the Public Works Committee may want to study the issue.  The other Committee members agreed.
Mr. Regan stated the City Attorney has said there maybe a conflict of interest on his part and he would check on that and if there is a conflict he would not vote on the issue at the Council table.

Item #03-29 – Amplified Entertainment Ordinance – Problem Establishment.  Mr. Isley pointed out this item was referred to Committee for further discussion and pointed out there will be discussion at the table after the Committee receives the staff report.  He stated however he does not plan to take any action on the issue at this point.
Mr. Regan pointed out he asked that the item be put in the Committee pointing out we keep talking about the amplified entertainment ordinance which treats all establishments with amplified entertainment permits the same way.  The ordinance requires all establishments which have a capacity of 99 or more and hold an amplified entertainment permit have security whether they have problems or not.  He is just hesitant to have a law that treats everyone the same regardless of how the patrons of the establishment behave.  He stated he keeps hearing that we know where there the problem establishments are and if we know that we should go after those and not penalize everyone.  He stated we should look at what behavior constitutes a problem.  Is it bothering the neighborhood, noise or just what determines those problems and come up with a process whereby we would go after those that are problem establishments and close them down.  He stated he would like to understand what we can do to address the issue.
Mr. Isley pointed out the amplified entertainment ordinance issues relating to distance and security in the parking lot are before the City Council.  Those issues are no longer in Committee.  He stated this discussion maybe premature as the Council hasn’t decided what action to take on the amplified entertainment ordinance.  He stated what he thought might be helpful is for the Committee to understand some of the things the Police Department and the City Attorney look at as problems.  Mr. Regan stated we are still dealing with the same problems.  He stated some establishments are problem areas because people come in drink alcohol and disturb the peace.  Those are the problems we should look at.  We have an amplified entertainment ordinance that is not working and he fears that the Council is not going to deal with that but he feels we should deal with the problem establishments and what he wants to look at is how to deal with those establishments that do cause problems.
City Attorney McCormick indicated the amplified entertainment ordinance is working.  It’s a very long ordinance and deals with a lot of different issues other than security in the parking lots and distance requirement.  It is working and since the amplified entertainment ordinance has been in place there has been a huge improvement.  He stated part of the problem is that the ordinance covers a lot of establishments that most people do not think of such as restaurants, etc. it covers more things than bars.  He stated some of the establishments maybe in violation of the ordinance.  He explained when the issue first came before this Committee staff gave the Committee a number of alternatives to consider.  The Committee recommended the moratorium as it relates to security in parking lots pointing out that was one of the least expensive ways, easiest way and gets the job done and maybe that is the way to go.  He stated at the same time staff gave the Committee some options that they might want to consider such as developing some empirical standards or offenses that could cause an establishment to have to have security in the parking lot.  If that route is chosen, the question came up as to whether the security requirements would attach from the effective date of the ordinance whether it would be retroactive or to have a system whereby no one is required to have the security in the parking lot but if problems develop or certain offenses occur that would trigger other requirements and he guesses that is what the City Council is considering at this point.  He stated assuming the Council wanted to have a security in the parking lot requirement the question comes about as to how we do that.  A lot of criticism develops as many felt it was a program for employment for Raleigh Police Officers.  He stated he and Police Attorney Bryant have been talking about a way to find other security agencies that could meet that demand.  She has been talking with the Attorney General’s office to determine how security officers are classified, etc.  He stated if the City Council decides to put the security requirements back in place he and the Police Attorney would like an opportunity to get together and make recommendations as to what type agencies could be utilized.  He stated in addition there had been discussion about utilization of the Chapter 19 Public Nuisance Laws which is difficult to do.  He stated that is what the City used to close down Plum Crazy.  He stated that does work but it is very time consuming and costly.  He stated it is possible as soon as the next City Council meeting staff maybe making some recommendations to go through that process on a particular establishment.
Mr. Regan suggested keeping the item in Committee for two more weeks to get additional details on what the City Attorney is talking about.  Mr. Isley pointed out he thought all of that information would go back to the full City Council with the City Attorney pointing out that is correct.  Mr. Isley stated he feels we need to take all of the information from the City Attorney and Police Attorney and let the Council deal with that before the Committee takes any action.
Mr. Regan questioned use of number of police calls as a criterion.  City Attorney McCormick indicated we learned early on that we cannot simply go by number of police calls.  You have to analyze the type of call, where the calls are generated and why.  You simply cannot use the gross number of calls to determine that an establishment is a problem establishment.  The police calls could simply be talk to an officer, something that is happening in the vicinity, sickness in a facility or something of that nature.
Mr. Regan pointed out the reasons that he asked that this be put in Committee was to try to identify those establishments that are causing problems and shut them down.  He stated he is not sure how the full Council will go on this issue and he is afraid nothing will be done and he feels we should address the problem areas.  He wants to know how to identify the problem areas, go after them and shut them down.  Mr. Regan questioned how the police count calls, how do they determine bad calls or problem calls.  He stated he just does not want to let this go as he is afraid the full City Council will not deal with it.  City Attorney McCormick pointed out the amplified entertainment ordinance does have a mechanism whereby if there are four violations in a year the City can revoke the amplified entertainment permit and that would probably put the establishment out of business.  He stated, however, he thinks some of the biggest problems establishments are not even covered by the ordinance because of size.  In response to questioning, Police Attorney Bryant indicated we do not have any facilities that have received four violations.  She stated this is not State law we are talking about it is the City’s ordinance.  Police Attorney Bryant pointed out if what Mr. Regan is questioning or asking about is an analysis of problem clubs based on a number of police calls, it is difficult to give that information as the trigger crimes have not been adopted.  She stated it is very labor intensive to go through all for the calls.  You have to go through each call for service.  She stated you cannot just look at calls and determine if they are problem calls.  Many times you will see a call for service from an establishment across the street that maybe related to a club.  You have to analyze what happened and what each call is and you have to look at the complete area.  It can be done but we have to determine what type calls we are looking for.  Mr. Regan suggested asking the City Council to ask that this work be done.  City Attorney McCormick pointed out he thought that is what the City Council is talking about and talked about a performance based system.  Look at the type of crimes and concerns we want to get at.  He stated there could be problem calls from places that are not problem establishments and talked about situations such as the 42nd Street Oyster Bar.  No one considers that a problem club but problem calls could come from that location.
Mr. Regan suggested that the item be reported out with no action.  Ms. Kekas pointed out she feels the full City Council wants to deal with this issue and solve the problem and wants to take steps to close up the problem places.  She thinks everyone wants the same thing and is trying to come up with a solution to deal with the problem.  Mr. Isley pointed out it is a very difficult issue.  The Committee looked at it for eight months and it has been a special item on the Council agenda for two months.  A lot of attention is being given to this issue and he feels the full Council has learned a lot and are better educated to the problems and concerns and are looking for a solution.  Mr. Isley again suggested reporting this item out with no action taken and see how the discussion goes at the Council table and the Committee unanimously agreed to make that recommendation.
Adjournment:  There being no further business, Mr. Isley announced the meeting adjourned at 4:40 p.m.

Gail G. Smith

City Clerk
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