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LAW & PUBLIC SAFETY COMMITTEE
The Law & Public Safety Committee of the City of Raleigh met in regular session on Tuesday, September 13, 2005, at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina, with the following present:
Committee






Staff
Chairman Isley, Presiding



Assistant City Manager Julian Prosser
Ms. Kekas





City Attorney Tom McCormick
Mr. Regan





Inspections Director Gene Ellis

Chairman Isley called the meeting to order at 4:04 p.m. and introduced the Committee members.
Item #03-31 – Public Nuisance – Organic/Wildlife Gardening
Chairman Isley stated that this issue had been referred to Committee as a result of an appeal of nuisance conditions made by David Stephan of 1100 Manchester Drive.  He called upon Inspections Director Gene Ellis to provide information.

Mr. Ellis explained that the Housing/Environmental Inspections Division performed an inspection of Mr. Stephan's property due to a citizen complaint, and on March 30, 2005 sent him a notice of public nuisance conditions existing on his property.  Mr. Stephan acknowledged that most of the conditions he was sent notice of would be addressed except for items he considered to be organic gardening materials.  Inspections staff and Mr. Stephan worked on the yard clean-up, but at the end of May, Mr. Stephan indicated that he would like to appeal the remaining nuisance conditions upon his property before the City Council.  As of August 2005, the following items still required addressing:  (1) piles of limbs and debris located at both sides of the rear dwelling entrance and the left side of the property; (2) window screens lying on the ground; (3) rear deck stairs and egress from dwelling blocked by debris and open containers of water; (4) wood leaning against the house; and (5) open containers holding water; partially bagged debris and trash located at the rear of the house and the rear yard.  Mr. Ellis showed slides of the remaining nuisances.  Certain aspects are public nuisances, he stated, not organic gardening materials.
Chairman Isley then called upon Mr. Stephan.

David Stephan, 1100 Manchester Drive, Raleigh, NC  27609-5155 – Mr. Stephan read the following statement into the record:


Three years ago, in July 2002, I was charged with these same violations and appealed to the Raleigh City Council.  At that time the Council found in my favor.  I offered then to work with the appropriate officials to provide information for amending those parts of the City Code which addressed these violations.  I was never contacted about my offer, and apparently no letter regarding the Council's judgment was placed in my file with the Raleigh Housing Inspections office.

I am an organic/native plant/wildlife gardener.  These gardening styles take advantage of fallen logs, standing snags, and brush and broken branch piles.  Such items are a natural part of the wooded landscape, composting slowly and releasing their stored nutrients to be recycled.  They can be arranged to reduce erosion and provide new microhabitats for plants.  They also provide shelter and foraging sites for wildlife.  But for using these landscape features, I was charged with being in violation of parts of Section 12-6002 of the City Code.


My defense for being allowed to keep these logs and brush piles focuses on four points:


1.
The belief that logs and brush piles promote rat populations is erroneous.

2.
Many unregulated landscape features have equal POTENTIAL for providing harbor.

3.
Organic/native plant/wildlife gardening has become increasingly popular and is even promoted by the City of Raleigh.

4.
The City of Raleigh permits logs and brush piles in its parks, along greenway trails and along sewer line easements.


Point 1 – Logs and brush piles do not automatically attract rats and are not essential for them to infest an area.  Rats do not need any artificial cover, provided they can burrow.  The infestation in downtown Raleigh a few years ago, which was reported in the local media, was thriving in manicured landscapes devoid of logs and brush.  The rats' success downtown was due to a lack of predators, a lack of competition from native rodents, and access to an abundance of food.  Attractive foods for rats included discarded trash, food left overnight in pets' bowls, and seed spilled from bird feeders.

Point 2 – There is no point in banning logs and brush piles unless you also ban other landscape features that might harbor rats.  These features include stacked firewood, raised planting beds using landscape timbers, loose stacked stone walls, and especially dense plantings of ground covers like English ivy and creeping shrubbery.


Point 3 – Organic/native plant/wildlife gardening are increasingly popular options, especially in today's energy- and environmentally-conscious world.  Such gardens require no pesticides or fertilizers (some of which end up in somebody's water supply), and little or no supplemental watering.  Composted yard waste does not take up space in a landfill, and may already be permitted under Section 12-6002(h).  These gardening styles have been encouraged by many articles in The News & Observer in recent years, and by the City of Raleigh (pamphlet from April 2005 water bill).

Wildlife gardening is an old practice with new twists.  People have been putting up bird feeders and houses for generations.  More recently, the concept has expanded to include other types of wildlife.  The City of Raleigh promotes wildlife protection, as indicated by the signs posted at entrances to its parks and greenway trails.  The National Wildlife Federation has a Backyard Wildlife Habitat program which promotes wildlife gardening, and a television show called Backyard Habitat on the Animal Planet channel.  My yard is certified by the Backyard Wildlife Habitat program.  The North Carolina Wildlife Resources Commission has recently initiated an Urban Wildlife Pilot Project, which may promote some of the same goals as the National Wildlife Federation.

Point 4 – The City permits logs and brush piles, and dense stands of invasive, exotic vegetation, in its parks, along greenway trails and along sewer line easements.  As in my yard, most of the logs and brush are the result of Hurricane Fran in 1996, but some have resulted from other storms.  Properties with residences border most, if not all, city properties, so some logs and brush are within 100 feet of those property lines.  The logs and brush in my yard are causing no more nuisance than are the ones on City property, and sending in heavy equipment to remove them would do far more harm than good to the habitat.


In summary, there are no restrictive covenants on gardening styles in my neighborhood, the premises on which some parts of Section 12-6002 are based are erroneous, attitudes toward environmentally friendly gardening styles are changing, and many of my neighbors and thousands of other Raleigh residents also have logs and brush in their yards.  There is no objective justification for requiring me and gardeners like myself to remove these items.

Mr. Stephan provided photographs that he had used to support his petition to the National Wildlife Federation for the Backyard Wildlife Habitat program.  He said that he did not contest some of the violations for which he had been cited, only the ones that pertained to his organic gardening.  The screens, for example, cover plants bulbs in pots to prevent squirrels from eating the bulbs.  The milk jugs hold water for watering plants, and he lets the water stand for several days so the chlorine will evaporate.  Mr. Stephan assured the Committee members that as a professional entomologist, he is well aware of the dangers of mosquitoes and would not do anything to encourage their ability to breed.

Chairman Isley asked Mr. Stephan how big his lot is, and Mr. Stephan said about half an acre.  Mr. Isley said he believed the water jugs and screens are probably improper.  He asked Mr. Ellis if organic gardening could be included as part of the nuisance ordinance review and if staff could come up with a different view of organic gardening.  Mr. Ellis replied affirmatively, adding that staff could try to define it more clearly in the ordinance.

Mr. Stephan said that when he appealed to the City Council in April, he asked to be able to speak to a staff member who had knowledge of gardening.  He said he will soon finish cleaning up the brush around his house; however, he would like to leave the large brush in the back yard as part of his organic gardening.  The City has the same type of material on its greenway properties, he noted.  Mr. Stephan said he maintains and mows his front yard to keep it presentable, and keeps the brush and other materials for organic gardening in the back yard.
The Committee decided to include Item #03-31 with Item #03-30 (public nuisance ordinance review) and no longer keep it as a separate item.  Staff will look at defining organic gardening and investigate whether organic gardening can co-exist with the current City ordinances.
Item #03-30 – Public Nuisance Ordinance Review
Mr. Ellis reminded the Committee members that the City of Raleigh has had a public nuisance ordinance for approximately 50 years.  It has been used as a model by numerous other North Carolina municipalities, including Rocky Mount, Winston-Salem and Fayetteville.  In the 15 months prior to the application of the administrative fee and PROP ordinances, no public nuisance cases were appealed to the City Council.  The appeal being filed now draw undue attention to the City Code and make it appear that something is wrong with the public nuisance ordinance, he said.
Mr. Ellis enumerated the notable changes to the current public nuisance ordinance contained in the staff rewrite:

♦
A definition section has been added to provide specificity to the language of the Code.

♦
Section 12-6002 has been expanded to exclude lands dedicated to the City in order to preserve natural greenways as well as language to address buffers within the Neuse River Basin.

♦
Revised the "poison ivy" provision in the existing Code so that it is only a public nuisance when it encroaches on an adjoining property having a dwelling or encroaches on sidewalks, curb or pavement.

♦
Deleted the reference to the existing Code relating to privies and hides being public nuisances.

♦
Rewrote the "open spaces" section to clarify by definition what constitutes an open space and what is allowed in an open space.

♦
Added a provision addressing firewood and tree limbs.
Mr. Ellis reiterated that there have not been many problems under the existing Code as written.

Chairman Isley opened the floor for public comment.

Elizabeth Byrd, 1326 Pineview Drive, Raleigh, NC  27606-2558 – Ms. Byrd asked about uncontrolled growth of poison ivy, and what "encroaching" meant.  (Mr. Ellis replied that it meant "crossing the property line.")  She was against the idea of allowing poison ivy to grow to the point where it was encroaching on a sidewalk and cautioned the Committee members to think of the safety of children, the City water meter readers, etc.  She would like to see the term "encroachment" defined, and specific language included defining a safe distance that poison ivy can be from adjoining properties and sidewalks.  She also questioned poison ivy being on encroachment only on an adjoining property that has a dwelling on it.  She said poison ivy is very prolific and if it is allowed to grow on an undeveloped lot, it is going to be a problem.
Mary Belle Pate, 2506 Crestline Avenue, Raleigh, NC  27603-3105 – Ms. Pate said that she is highly allergic to poison ivy.  She keeps it out of her yard, but the yard of the house behind her contains poison ivy, and when it is close by it still bothers her.  She has leukemia and tries to avoid anything that might interfere with her immune system.  She would like to see the ordinance remain as it is now.

Shane Elliott, Trailwood Knoll – Mr. Elliott commented that he thought the PROP ordinance was supposed to be reviewed in February 2006 and even though it is now September, it is being reviewed now.  The PROP was created to maintain a healthy habitat for everyone, he said, and asked why there is a problem maintaining safe, upkept places if the current City ordinances work.  Mr. Elliott said he is concerned the City is throwing out a good rule that protects properties.  The City ordinances state that housing standards must be maintained.
Chairman Isley told Mr. Elliott that the Committee was reviewing the public nuisance ordinance, not the PROP ordinance.  Mr. Ellis and his staff have merely identified items that might affect the PROP and ordinances that affect people.  The ordinances may end up staying exactly the same as they are now.
Mr. Isley emphasized that the Committee is still in a fact-finding mode and reviewing enforcement of the public nuisance ordinance.  The City Council is not advocating control of poison ivy, he added.
Mr. Stephan pointed out that he has no poison ivy in his yard.  Many people mistake poison ivy for other plants such as Virginia creeper, he said, and therefore may be innocent of criminal intent when they leave it in their yards.  He added that control of poison ivy is difficult to address because the plants spreads so easily.

Chairman Isley asked that staff review today's comments, investigate how the nuisance ordinance affects the PROP ordinance, and try to incorporate a definition of organic gardening into the public nuisance ordinance.  The Committee and staff will be looking at all of these items in toto.  Ms. Kekas asked that when staff members review the ordinance, they keep in mind the question of whether an unoccupied lot makes a difference with regard to the term "encroachment."

This item will be held in Committee.  Chairman Isley encouraged everyone to talk to staff and Committee members as the review process continues.

ADJOURNMENT
There being no further business before the Committee, Chairman Isley announced the meeting adjourned at 4:45 p.m.
Leslie H. Eldredge

Deputy City Clerk
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