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April 25, 2006


LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, April 25, 2006, at 4:00 p.m., in the Council Chambers, Raleigh, Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina, with the following present:
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Chairman Isley called the meeting to order and the following items were discussed with action taken as shown.   
Item #05-09 - Encroachment 15 East Martin Street/Row Encroachment Policy – Mr. Terrence McEnally stated he owns 15 E. Martin Street next to the Mecca Building.  He stated he is an attorney and has practiced for twelve years in Raleigh.  He pointed out he has filed an application to encroach upon the City right-of-way for the purpose of installing a flag.  He explained the flag will be mounted about the second story level and appropriately angled so it will be somewhat over the sidewalk.  He pointed out he has heard the issue is about what type of flag will be displayed.  Mr. McEnally stated the encroachment is for a Mexican flag because his firm serves primarily a Spanish community and the majority of his clients are Mexican.  He stated many of his clients don’t have a high level of education and he feels a great benefit could be derived if these clients could easily identify where the office is located.  He stated they propose to have the flag professionally installed by a company which has a good reputation and has been doing this type of business for many years.  He explained they are a historic property and they have been through the procedures to install the flag and have the appropriate permits.  He stated they will pay $265.00 for a custom bracket which will blend in with the color of the building and avoid any problems with the brick which is required by the Historic Properties Commission.  He explained the flag will be mounted high enough that it will not interfere with any pedestrians and referred to an American flag on the mall that is low enough for any one passing by to have it fly in their face.  He stated he does not have any objection to the way the flag is required to be installed.  He stated he hopes this is not an issue of displaying a flag from another country and questioned would it be an issue if it was an American flag.  He questioned whether this would be an issue if it were a flag that showed support for a particular organization or a race car driver referring to Dale Earnhart.  He stated there is a lot of pride about our community and he feels this is great.  He referred to several organizations that might have flags for support and advertisement.  He pointed out what has been proposed seems to already be in existence throughout the community and you don’t have to walk far to see them.  
Ms. Taliaferro commented on the reasons this item was referred to Committee and stated it was not because of the type of flag, but whether the encroachment is for advertising purposes.  She asked the City Attorney is there anything they should be thinking about in terms of advertising and referred to the sign ordinance.  City Attorney McCormick stated the Sign Ordinance would not be applicable because what Mr. McEnally is requesting would be on the right-of-way and is not considered a sign.  He stated City Council has allowed the WTVD board and that includes some information which is commercial activity on the site. It is not illegal to allow the commercial encroachment.  Ms. Taliaferro questioned whether or not a precedent is set.  Mr. McCormick stated there could be a precedent set and stated the more encroachments you allow the more danger you risk of setting a precedent.  He stated sometime in the next several months there will be an ordinance that deals with all types of sign issues downtown and a lot will involve encroachments and the kinds of signs people want.  

Mr. Isley questioned if Mr. McEnally were to place the flag at the top of the building if that would be an encroachment.  Mr. McCormick answered in the affirmative and stated as long as it does not extend over the right-of-way it is not an encroachment.  Mr. Isley stated this is a precedent setting item and stated his preference is and as the ordinance begins to change, have Mr. McEnally apply again and there will be a set policy.  

Ms. Taliaferro stated there are other buildings that have flags outside and questioned whether they have been through the encroachment process.  Mr. McCormick stated they should but whether they have he does not know but they all should have gone through the encroachment process.  Ms. Taliaferro stated it would be hard for her to ask this business establishment to do something different from what the City has required before.  Mr. McCormick suggested taking a look at the existing flag files to see if they went through the encroachment process.   
Mr. West questioned whether it is possible to meet Mr. McEnally’s needs without the encroachment process.  Mr. McEnally stated Mr. Isley suggested it may be an option to have the flag mounted at the top of the building.  He stated his preference is to have the flag mounted as requested in the application which is more or less what he has seen in other locations.  He stated another preference is to have the flag more visible and if the flag is placed at the top of the building he does not know what the Historic Properties Commission would require.  He stated having seen examples of what his business wants they would hope to be able to have the same thing.  Mr. West asked Mr. McCormick to review the encroachment files.  Ms. Taliaferro stated she wants to make sure they are not punishing anyone for asking for permission to follow the procedure for what other people are doing.  
The Committee is holding the item to review Encroachment Committee files to show location of current flags throughout the City.  
Item# 05-10-PODS – Regulation – Assistant City Manager Prosser stated the City does not have any specific prohibition against the units and they are treated as a temporary storage unit and have been allowed if they are being used in a short time.  He stated Inspections Director Strickland pointed out in his memo dated April 13, 2006 that he has worked with each property owner and has asked them to move their units to the rear yard if the units were going to be on site for more than 20 days (temporary use).  

Ms. Taliaferro questioned what happens if a person can’t move the POD in the rear yard.  Mr. Prosser stated he has not been aware of this being a problem and he would have to ask Staff.  Ms. Taliaferro pointed out sometimes the storage units are located in parking areas and sometimes it is physically impossible to use this type of storage in a backyard.  
Mr. Jim Lloyd, General Manager for PODS in the Triangle area, stated he has been here for four years.  He stated they place over 10,000 units in the area per year and have had only ½ dozen complaints with about 3000 being placed in Raleigh.  He stated the reason the item was brought up is because the container in question is a large steel shipping container which is completely different from the way they operate.  He stated he has with him a congenial competitor from PACKRAT and they both work closely with Mr. Strickland and when there is a problem they handle it within twenty four hours.  He stated they don’t place the units in the street unless it is absolutely necessary.  He stated he does not feel there is an issue.  He stated they don’t have a problem with the City of Raleigh issuing some type of guidelines.  He pointed out he would not want his neighbor to have a POD or PACKRAT sitting in their driveway for six months.  He explained why the units are used.        

A representative for PACKRAT stated they are a convenient service and they want to serve the consumer.  He stated he has only had two complaints and they were both responded to in the same day and the issue was resolved.  He described the scenario is usually a renovation and most of these customers most likely have permits for construction and this may be covered in the permit but he is not sure.  He stated in a relocation scenario they are only there for a few days. He stated as a rule of thumb he does not see this as a large issue onsite.  He pointed out he is a native of Raleigh and has been in service for three years with PACKRAT and has serviced thousands of units and would like for the Committee to give special consideration to this service.   
Mr. Isley stated the twenty day guideline whereas after this time the container is moved to the rear yard should take care of many complaints.  He stated he does agree with Ms. Taliaferro there may be a need for exemptions based on the size of the lot, the location, etc.  Mr. Isley stated he does not believe a POD should become a permanent fixture or storage shelter.  Mr. Isley briefly discussed dimensional provisions as it pertains to the size the units are and how the Code takes this into account.   
City Attorney McCormick stated there are dimensional limits for accessory buildings based on the size of the structure.  He stated it doesn’t seem the POD operators are causing the problem and if there has only been one complaint about another type of unit, the question is how much time we want to deal with this legislatively.  

Mr. Isley stated he would like the Inspections department to take a look at the pending issues and see if there is not another ordinance to deal with this pertaining to structure.  

Ms. Taliaferro questioned the natures of the complaints, whether they are from neighbors, home owner associations etc.  Mr. Lloyd of PODS stated most of the time the complaint is from a neighbor and most often it is in an apartment complex rather than a single family home and pointed out parking is a significant issue.  The group discussed who the various complaints are from briefly with the PACKRAT representative concluding all issues have been resolved in a timely manner and stated he would like to differentiate their service from the shipping containers. He does not mean to slight anyone’s business but there is a difference.  He stated they are willing to do whatever it takes to continue to service their customers.   
The Committee recommends no change in the City’s current procedure and that this item be reported out with instruction to the Inspections Department to handle complaints as received.   

Item # 05-11- Loitering Regulations – South Central CAC - Co-Chair, Jeff DeBellis stated he has been co-chair for two years and throughout this time the one issue that keeps being presented is the loitering issue.  He stated as a community they understand a huge problem is people hanging out in the street and the police saying they can’t do anything about it.  He stated the reason for coming is to ask the Committee to help them come up with some type of innovative strategy to resolve this problem.  He stated a concern that always develops is the need for jobs for people.  He stated you can’t provide jobs if businesses shut down because people are afraid to frequent them because they have to walk through twenty people selling drugs to get there.  He talked about programs in other cities and how technology has provided surveillance cameras in these types of areas.  He stated there may be other systems or ways to monitor these areas and he is open to other ideas and wants the City of Raleigh to come up with ideas citywide.

Mrs. Clara Exzum, 717 East Martin Street, stated as a business owner on East Martin Street there is a problem with people standing out all day hampering people entering and leaving the property all day.  She stated she is in a redevelopment area and the City is asking businesses to come into the area.  She stated in her business there are eight shops and questioned how she can encourage people to come into the area if we are not going to protect them.  She pointed out many people are concerned about their safety.  She stated she just wanted the opportunity to speak to the Committee about the issue and would like the group to consider changing the ordinance. 

Mr. West stated this has been a recurring, serious issue and pointed out he and Mayor Meeker met with the community at the YWCA about a year ago and the residents were very irate and concerned.  He commented on things the community is trying to do in the area pertaining to quality of life and talked about citizens who have been in the area for a long time. He pointed out the Committee needs to get out of the box and try to be creative.  He talked about various programs in surrounding cities.  He stated there is a need to proceed in some type of pilot program.  He stated we need to try something because the issue is not going away.  

Mr. Isley pointed out the issues being brought forth today are more problematic.  He stated he would like to see about staffing a police officer like the CLAMPDOWN officer during Budget Work Session discussions and have a police presence there which may not be 24/7 but this may be an initial first step to increase enforcement efforts.  He stated if we need to we can get some help from the Southeast Raleigh Assembly.  
Mr. West stated in addition to this there are other issues relating to safety and neighborhood quality and we need to look at a third neighborhood quality team.  He suggested bringing in various departments to set up a partnership with the City of Raleigh.  

Mrs. Clara Exzum, 717 East Martin Street, stated police are in the area a lot explaining they are on bicycles, and they patrol the area and they are in unmarked cars.  She stated she was told by the Lieutenant that some of the unmarked cars were burned.  She stated she realizes the police can’t stay in the area twenty four hours a day.  She explained when she speaks of Martin Street it’s a personal interest and it is not just this street there are other areas with the same problem and she is begging for some type of change.  

Ms. Taliaferro stated this is also an issue in District 23, particularly with youth that hang out in large numbers.  She stated as the weather gets nicer and they are out later and later it becomes more of an issue.  She pointed out this is happening in apartment complexes, condominium complexes, neighborhoods, etc.  She pointed out she knows there are problems about trying to enforce loitering laws but she knows there have been some successful things done in other communities.  She talked about options for businesses and how these options can be investigated.   She stated Mr. West made some good points when he says to look at other communities who have resolved these types of issues by thinking outside the box.  She questioned whether Mr. McCormick had any information on loitering.  
Mr. McCormick stated they have done a lot of research on loitering and the fact remains it is impossible to craft an ordinance prohibiting people standing around doing nothing.  He stated they need to be engaged in some sort of bad behavior before they are committing a crime but in terms of people just wanting to stand on the street corner you can’t make this illegal.  He pointed out there were a number of ordinances that have been enacted over the last five years dealing with aggressive panhandling, blocking a street , blocking a sidewalk, various assault and battery charges, etc. He stated Council addressed ATM machines and how close you can get to the person using the machine.  He stated there are a lot of ordinances that can deal with some of the aspects of the behavior of the people.  He stated we are not going to be able, and it is not worth our time, to consider trying and making it illegal for these people to stand around.  
Mr. West questioned how we can make it easier for the police to encourage people not to create this type of environment.  He talked about the various types of behavior that this type of environment creates and stated we need to look at some creative ways that would bring vitality back to an area.  

South Central CAC - Co-Chair, Jeff DeBellis stated there have been some larger cities such as Chicago and New York which have video cameras but they are used more to investigate terrorist activity.  He stated this can be done inexpensively and the only problem is we don’t have anyone to watch the cameras.  He stated there are two issues about loitering; (1) enforcing people or making them move on, (2) making them feel uncomfortable about doing bad things.  He stated if there were a permanent police presence or a video camera to see drug deals happen it would not be as nice a place to hang out.  He pointed out these are things that other cities have looked at and we need to look at ways to toughen the ordinances and staff more police officers.  He suggested looking at a one year pilot to see if it will work and briefly reviewed suggestions and gave explanations of what could solve problems in the community.  He pointed out its only April and there has been a lot more activity in the last year and it will get worse.
Ms Taliaferro stated there are other cities doing other things and she agrees with Mr. McCormick that these are not legal things or legal ordinances they are more community services activities whether there are security cameras or some type of community effort and we should ask the Community Services Department to do research on how other communities are successful in handling this type of issue.  She stated the Community Services Department could report back with suggestions and increasing police presence which will be discussion on the next budget.  She pointed out Mr. West has stated he would like to see some additional officers in his neighborhood.  
Mr. West stated he would like for the City to come up with all the practices, strategies, and look at all the options and hopefully come up with a comprehensive plan.  

Mrs. Clara Exum stated she has heard that Greensboro and Charlotte have a loitering ordinance and perhaps we can get information from these cities.  Mr. McCormick stated none of these ordinances deal with people just standing around.  
Mr. Isley suggested having more police officers in the area and to refer the item to budget deliberations and pointed out if we get any information back from Community Services pertaining to research this information would be helpful at the discussions to implement some type of plan.  Mr. West stated he would like to see all the best practices to form decisions on this issue.  Mr. Isley questioned what department would be best to accumulate information for the Committee. 
Assistant City Manager Prosser stated Staff needs to talk to the Police Department and let them provide information as to what is needed in the area.  He stated he is in agreement with Mr. McCormick that the City’s ordinances are pretty good at prohibiting illegal activity and there is some difficulty in prohibiting people from assembling peacefully on a street corner. On a warm summer afternoon when it moves past that point to a more threatening condition is the problem and encouraged the community to have a good relationship with their District Commander so that if issues emerge people are comfortable notifying police so they may respond appropriately.  He stated the City does have a concept where the police meet with some frequency and review trends in different districts and identify any particular type of crime, intensity of crime, and frequency of crime.  He pointed out by doing this they can alert other districts and as a result they can reallocate the existing resources.  
South Central CAC - Co-Chair Jeff DeBellis stated they already have this type of relationship pointing out the police come to the CAC meetings, work with them in forums, have special operations in the targeted area but they can’t make the problems go away forever.  
Mrs. Clara Exum stated the problem is not just standing there they are calling for cars to stop, selling drugs, letting prostitutes out, or picking them up and they know how much or how little the police can do.  She stated when she walks down the street she will ask to pass and they respond this is a public sidewalk.  She stated she tells them she has some liberties also and reiterated her comment to the Committee.  She pointed out we should not just take into consideration the people who are committing the acts but should consider the people who live in the neighborhood.  
Mr. West stated this is going to take a special effort and pointed out the environment is conducive.  He stated he knows from experience there is good communication with the police but this is a little different from fighting some other types of issues and gave example of situations in the area where he has been uncomfortable.  He stated they need to look at all the practices and come up with some type of plan and the appropriate resources needed because this will not go away with standard procedures.  
Assistant City Manager Prosser stated he would like to offer to convene a meeting with the Police, City Attorney, and the Community Services Department to see what they can put together in terms of tools that will likely create a special enforcement action for this neighborhood or review options for this.  
The Committee recommends Police staffing to be discussed in the Budget Work Session discussions.  The Committee is holding the item to receive a report from Administration relative to special enforcement actions. 

Ms. Taliaferro stated the issue today is for a certain area and she supports this and wants to make sure the Committee looks at this as a citywide initiative. The group elaborated briefly on this concept. 

Item # 05-12 - Prayer at Council Meetings – City Attorney Tom McCormick stated everyone has the letter the City of Raleigh received from the North Carolina Chapter of American Civil Liberties Union regarding prayer at City Council meetings.  He stated Staff looked at this about a year ago and Council chose not to do anything and he believes the statement of the law that is in the letter is correct.  He pointed out they have requested a letter to be sent out to the ministers and stated the Committee has a copy of the current letter that goes out currently.  He stated he sent a draft of how the Committee could change this letter to resolve this issue quickly.    
Mr. Isley stated he doesn’t perceive a problem as we invite any member of any religious entity to come to Council and invoke a blessing.  He stated he frankly likes it and explained how Assistant Deputy Clerk Puccini handles this procedure.  Mr. West questioned why it is violating anyone’s civil liberties when we invite a diverse selection of ministers.  Mr. McCormick responded that the problem is not with who is invited but what they say when they get here.  He stated rarely does any of the clergy invited give a nonsectarian prayer.  He explained that 90% close with the name of Jesus Christ.  He stated the ACLU has no problem with prayer as long as its nonsectarian prayer.
Assistant Deputy Clerk Puccini stated when he is trying to find people to do the invocations he tries to find as many different faiths as possible.  He pointed out he has 22 spots to fill and sends out an average of 180 to 200 letters at the beginning of the year.  He stated there is a broad spectrum including, Jewish, Buddhist, Budda, Islamic etc.  He pointed out anyone can come and give invocation at any time and it doesn’t have to be an ordained pastor or religious leader, it doesn’t matter who it is.  He stated we don’t favor anyone, the practice is done on a first come first serve basis and they are not restricted from saying what they want to say within the three minute time limit they are given.  

Mr. Steve Noble presented information to the Committee from the Alliance Defense Fund to address the ACLU’s letter and pointed out the ACLU letter is being sent to municipalities all over the country.  He stated the ACLU particularly likes this part of the country because of the Fourth Circuit Court.  He referred to the Wynne case and stated they are trying to use this case to intimidate municipalities into the idea that you can’t have people come from outside and pray.  He referred to the following letter and explained the circumstance of the Wynne case and gave example of what happened.  He stated what the Council does is perfectly legal and very honorable because they send out invitations to all kinds of religions.  He pointed out they can pray in any name they choose to follow and it is in their constitutional right.  He pointed out if they were to impose a program that said you can come in but you can no longer pray in the name of Jesus or in the name of whoever that would be against the Constitution.  He stated the Council is safe with this issue and the ACLU is hoping you don’t do your homework and you look at the Wynne case and take it out of context like they have.  He stated the City of Raleigh is not in violation and under no constitutional pressure to tell anyone that they can’t pray in the name they wish to pray in.  He stated the ACLU likes to bully and sometimes you have to punch a bully in the nose.  He stated any national group will defend the City of Raleigh at no charge including the Alliance Defense Fund and presented the following letter:  
April 25, 2006

J. Michael Johnson

Louisiana Regional Service Center

PO. Box 52954

Shreveport, LA 71135-2954

Tel. (318) 798-8211

Fax. (318) 798-8213

RE
Legality of public invocations

Dear City and County Officials,

This letter is being submitted to you by the Alliance Defense Fund (“ADF”) to express our support and encouragement of your continued participation in the important American tradition of opening public proceedings with a prayer. In recent weeks, elected officials in a number of American cities and counties have received correspondence from groups such as the American Civil Liberties Union ACLU”) who have made extraordinary demands that public invocations be censored or altogether prohibited.  We write to assure you that such drastic measures are unnecessary and inadvisable.
By way of introduction, ADF is a not-for-profit legal alliance defending the right to hear and speak the Truth through strategy, training, funding and litigation. Our organization exists to educate the public and the government about important constitutional rights, particularly the freedom of religious expression. When necessary, we litigate these issues, and have frequently been called upon to help defend public officials in this arena.  We respectfully offer the following insight concerning this issue, and hope that it may useful in clarifying the current state of the law.

I.  LEGAL ANALYSIS
There is simply no question that a public body may open its meetings with an invocation.  Public prayer has been an essential part of our heritage since the time of this nation’s founding, and our Constitution has always protected the activity.  Moreover, such prayer can be direct and sectarian without running afoul of the First Amendment’s Establishment Clause.

A. The Legality of Public Invocations is Well Established.

The United States Supreme Court has acknowledged that official proclamations of thanksgiving and prayer, and invocations before the start of government meetings, are an essential part of our culture an in no way a violation of the Constitution.  This has been a consistent principle in First Amendment jurisprudence.

The central case on this subject is Marsh vs. Chambers, 463 U.S. 783 (1983), where the Court invalidated a challenge to the Nebraska Legislatures practice of opening each day of its sessions with a prayer by a chaplain paid with taxpayer dollars. In the opinion, Chief Justice Burger concluded:

The opening of sessions of legislative and other deliberative public bodies with prayer is deeply embedded in the history and tradition of this country. From colonial times through the founding of the Republic and ever since, the practice of legislative prayer has coexisted with the principles of disestablishment and religious freedom.

Id at 786.  In fact, the Court noted that agreement was reached on the final language of the Bill of Rights on September 25, 1789; three days after those same members of Congress authorized opening prayers by paid chaplains. Id. at 788. Clearly then, “To invoke divine guidance on a public body   is not, in these circumstances, an ‘establishment’ of religion or a step toward establishment; it is simply a tolerable acknowledgment of beliefs widely held among the people of this country.” Id, at 792. Those beliefs help define who we are as a nation.

In Lynch v. Donnelly 465 U.S. 668, 675 (1984), the Court affirmed that “[our] history is replete ‘with official references to the value and invocation of Divine guidance in deliberations and pronouncements of the Founding Fathers and contemporary leaders.” Justice O’Connor specified that such official references encompass “government practices embracing religion, including Thanksgiving and Christmas holidays, congressional and military chaplains and the congressional prayer room, the motto, the Pledge of Allegiance, and presidential proclamations for a National Day of Prayer.” Id, at 693 (concurring opinion). She explained, “Those government acknowledgments of religion serve, in the only ways reasonably possible in our culture, the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society. For that reason, and because of their history and ubiquity, those practices are not understood as conveying government approval of particular religious beliefs” Id.

Thirty years before Marsh was decided, Justice Douglas famously observed, “We are a religious people whose institutions presuppose a Supreme Being.  When The state encourages religious instruction or cooperates with religious authorities by adjusting the schedule of public events to sectarian needs, it follows the best of our traditions, For it then respects the religious nature of our people and accommodates the public service to their spiritual needs.” Zorach v. Clauson, 343 U.S. 306, 313-14 (1952).  The Court held that the Establishment Clause does not prohibit “[p]rayers in our legislative halls; the appeals to the Almighty in the messages of the Chief Executive; the proclamations making Thanksgiving Day a national holiday; ‘so help me God’ in our courtroom oaths-these and all other references to The Almighty that run through our laws, [and] our public rituals...[including] the supplication with which the Court opens each session: ‘God save the United States and this Honorable Court.” Id., at 312-13. Ninety-one years before Marsh, the Court acknowledged in Holy Trinity Church v. United States, 143 U.S.

457 (1892), that America had a “custom of opening sessions of ALL deliberative bodies and most conventions with prayer . . .“ .Id, at 471 (emphasis added). By simply following these traditions, government officials run no risk of violating the Constitution!

B. Sectarian Prayers are Historical and Constitutionally Permissible

Contrary to the recent contentions of the ACLU, the Constitution does not require the removal of all sectarian references from public prayers. Although the Supreme Court has not directly addressed the question, close reading of the case law indicates that Marsh and its progeny permit sectarian invocations. What matters most to the courts is not what is being spoken—but who is speaking and why.

In short, the n of thumb is that the government cannot compel someone to pray in accordance with one preferred religious viewpoint.  For this reason, a policy which mandates only “nonsectarian” prayer would itself likely be unconstitutional.  Instead, public bodies are much safer when they provide an open forum for individuals to offer prayer according to the dictates of their own consciences. This may work best on a rotational basis.  Under such a policy, the viewpoint expressed—rather sectarian or nonsectarian—is then left to the individual prayer-giver, rather than the government.

1. Supreme Court cases.

In Marsh, the Supreme Court gave no indication that the mere mention of a sectarian deity or belief would violate the Establishment Clause. The specific issue was not before the Court at all, because the Nebraska chaplain removed references to Jesus from his prayer before Marsh was decided. The Court only referred to that development in an offhand footnote (Id. 463 U.S. at 793, n4), and in no way relied on that fact for its decision.  Instead, the Court relied upon and referenced centuries of traditional invocations that did mention Jesus as well as other sectarian deities and beliefs. Neither Marsh nor any other Supreme Court case commands removal of all sectarian references from public prayer—particularly where different persons of varying creeds take turns offering the prayer. Rather, Marsh and its progeny hold that courts should be concerned with the broader context and circumstances surrounding the prayers. See, Id., at 792-96.

2,
Lower court cases.

As explained below, the lower courts have extended Man beyond the context of a state legislature; and applied it in deciding whether to permit prayer at meetings of local governmental bodies as well.

2 In fact, the Marsh Court noted the sectarian nature of its own opening invocation: “In the very courtrooms in which the United States District Judge and later three Circuit Judges heard and decided this case; the proceedings opened with an announcement that concluded, ‘God save the United States and this Honorable Court.’ The same invocation occurs at all sessions of this Court.” Marsh 463 U.S. at 786.

The numerous appellate and district courts that have had occasion to apply Marsh have found no trouble with sectarian prayers—so long at they are not exploited and used for proselytizing.  The lower courts have rightfully focused on the key guideline provided by Marsh:

The content of the prayer is not of concern to j judges where, as here, there is no indication that the prayer opportunity has been exploited to proselytize or advance any one, or to disparage any other, faith or belief.  That being so, it is not for us to embark on a sensitive evaluation or to parse the content of a particular prayer,

Id., at 794-795 (emphasis added).

For example, the U.S. Court of Appeals for the Tenth Circuit, has stated that “the mere fact a prayer evokes a particular concept of God is not enough to run afoul of the Establishment Clause.’ Snyder v. Murray, 159 F.3d 1227 1234, n.10 (l0th  Cir. 1998). In that case, the court held that a city council could lawfully bar a speaker because he would “proselytize” his own views and “disparage” others by offering a mock, unconventional “prayer.” Applying Marsh the court observed: “The kind of legislative prayer that will run afoul of the Constitution is one that proselytizes a particular religious tenet or belief; or that aggressively advocates a specific religious creed, or that derogates another religious faith or doctrine.” Id., at 1234 (emphasis added). Specifically addressing what it means to ‘advance” a particular faith under Marsh, the court found that, “All prayers ‘advance’ a particular faith or belief in one way or another. - . By using the term ‘proselytize,’ the [Marsh] Court indicated that the real danger in this area is effort by the government to convert citizens to particular sectarian views.” Id., 1234, n 10 (emphasis added)

In the Fourth Circuit, the court recently approved a legislative prayer practice in which various clergy in a county’s religious community were invited to present invocations during meetings of the county board. In that case, Simpson v Chesterfield County Bd of Supervisors, 404 F.3d 276 ( 4th Cir. 2004), cert. denied the court found it important that the County “made plain that that it was not affiliated with any one specific faith by opening its doors to a wide pool of clergy.” Id, at 286. The court did not, however, seem to reason that such a provision was an absolute prerequisite to the invocation practice’s constitutionality, nor did it invoke the language of its earlier broad pronouncement in Wynne v. Town of Great Falls, 376 F.3d 292 (4” Cr. 2002), cert. denied 125 S CT. 2990 (2005), that any reference to a particular deity is constitutionally impermissible.

The reason the Wynne case was easily distinguishable in Simpson, and from most other situations, is because the town council in Wynne exclusively invoked Jesus’ name and also publicly chided the plaintiff for failing to stand and participate in the prayers.  Wynne presented a genuinely exploitative situation where a town council “insisted upon invoking the name ‘Jesus Christ to the exclusion of other deities associated with any other particular religious faith.” Wynne, at 295, 301. Obviously, such action may be deemed by a reviewing court as “exploiting” the invocation to “proselytize or advance Christianity.” The Fourth Circuit’s injunction against proselytizing town council prayers in Wynne thus does not fairly implicate all non -proselytizing prayers in every situation In fact the court later clarified in Simpson

The facts of Wynne [contrast sharply with those in the present case. The insistent sectarianism of the Great Falls prayers, see Wynne, at 294-96 & n. 2, violated even the spacious boundaries set forth in Marsh. [By contrast] Chesterfield’s policy adopted in the immediate aftermath of Marsh, echoes rather than exceeds Marsh’s teachings. The County never insisted on the invocation of Jesus Christ by name, as the Town. Council in Great Falls did. Wynne, at 301.

Simpson, 404 F.3d at 283.

The Fourth Circuit further specified that, “A party challenging a legislative invocation practice cannot, therefore, rely on the mere fact that the selecting authority chose a representative of a particular faith, because some adherent or representative of some faith will invariably give the invocation.” Id at 285.

The Ninth Circuit agrees. In Bacus v. Palo Verde School Board, unpublished-2002 WL 31724273 ( 9th Cir 2002), the court held: “We need not decide whether the prayers ‘in the name of Jesus’ would be a permissible solemnization of a legislature-like body, provided that ‘invocations were, as is traditional in Congress, rotated among leaders of different faiths, sects, and denominations.’ Id. at 1.

More recently, federal district courts have upheld non-proselytizing, sectarian school board prayers (.Dobrich v. Walls, 380 F.Supp. 2d 366 (D. Del., Aug. 2, 2005), and non- proselytizing but sectarian county commission meeting prayers in Jesus’ name (Bats v. Cobb County, 2006 WL 89853 (ND. Ga., Jan. 13, 2006). Like the Fourth Circuit the Dobrich court found it persuasive that in Marsh, “ [t]he Court went on to find no violation of the Establishment Clause based on the fact that the clergyman offering the prayers was from one denomination, used .Judeo-Christian prayers, and was paid at the public expense.” Id at 376. The Bats court actually arrived at some helpful standards for reviewing a legislative prayer, and looked to whether the public officials bad an “impermissible motive or intent” to proselytize only one faith, or to show “purposeful preference of one religious view to the exclusion of others.” Id at 12. Below this type of threshold, the courts have consistently disclaimed any interest in the content of legislative invocations, announcing a strong disinclination “to embark on a sensitive evaluation or to parse the content of a particular prayer.” Marsh at 794-795.

II. CONCLUSION

Legislative prayers—even sectarian ones—are clearly constitutional and “deeply embedded in the history and tradition of this country.” Marsh, at 786. And government officials cannot “assume the role of regulators and censors of legislative prayer.” Bats, at 13. As that court summarized:

It would seem anomalous for the outcome of the Marsh inquiry to turn on the obviousness or subtlety of the sectarian references in question; such a rule would create the perverse incentive for speakers to endeavor to couch sectarian concepts in opaque terms, and place courts in the unenviable position of determining just how ‘obvious’ a sectarian reference has to be before it must be excised from legislative invocations, even when not otherwise offensive to Marsh’s prohibition against proselytizing, advancement, or disparagement.

Bats at 13,n14

In his Farewell Address, President Washington admonished, “Of all the dispositions and habits which lead to political prosperity, Religion and morality are indispensable supports The mere Politician, equally with the pious man, ought to respect and to cherish them. A volume could not trace all their connections with private and public felicity.” It is both lawful and wise for public officials to respect and cherish our religious heritage, and to invoke God’s protection and guidance over theft public work and our nation.

We hope that this letter will encourage you to ignore the present demands that you may have received from the ACLU or other like-minded groups.

If ADF can provide you with any further information or assistance, or if you receive any threat of litigation to which we may be able to help you respond, please do not hesitate to contact us. As a not-for-profit public interest law firm, our services are provided pro bono.
We thank you for your attention to this matter and your dedicated public service.

Very sincerely yours,

ALLIANCE DEFENSE FUND

J. Michael Johnson

Senior Legal Counsel

September 19, 1796, Farewell Address. James D. Richardson, A Compilation of messages and Papers of the Presidents, J789-1897 (Published by Authority of Congress 1899), Vol. 1, p.

Mr. Kieran Shanahan stated he has come as a citizen and a former Council member and he feels the idea of trying to regulate the content of prayer is absurd.  He stated his favorite part of the Council meeting is that it is opened with prayer and believes this has helped to educate members about different faiths and communities.  He explained this is a great distinction between Council saying something and the citizens being given an opportunity to pray.  He called on Council to think about every significant document even government documents, and government activities’, pointing out when each member took their oath it was on the Bible.  He quoted words from the oath.  He stated the Declaration of Independence and the Constitution make repeated references to God.  He stated the same Constitution which forces us to respect those who want to live a Godless and faithless life is the same Constitution that gives us the right to say there is a God and to acknowledge him in everything we do.  He suggested the Council continue the tradition.  
Reverend Renee Bethea – stated she lives in the Historic Method Community and said Amen to what Mr. Nobel and Mr. Shanahan have said.  She stated you can’t tell anyone how to pray or what name to pray in and for the person praying they are not praying to you they may be praying for you or even about you but they are not praying to you so in whatever the name let that person call that name because it is precious to them.  She stated the name of the Lord Jesus Christ is precious to her.  She pointed out she does not see the ACLU or anyone else fighting or litigating about people using the name of Jesus Christ as a word of profanity, frustration, or cursing.  She pointed out the way that Dr. Harshaw used that name was the way it should be used.  She stated she commends the Council for starting every meeting with prayer because we need prayer.  She stated the Council has a tough job and a serious responsibility and they need this type of blessing and guidance.  She asked them to stand their ground and not to sit down on this issue.  
Ms. Taliaferro questioned how long the current process has been in practice.  Mr. McCormick stated for over thirty years.  She questioned whether the City has ever been sued. Mr. McCormick answered in the negative and stated this is a law suit waiting to happen.  She questioned if this issue has been brought to Council before and Mr. McCormick answered yes about a year ago.  The group discussed the issue briefly with Mr. Isley stating this is a good practice and if the issue has to be litigated we will fight as hard as we can and he does not believe we are violating any laws.  He stated this is a very difficult job and each Council meeting is started with prayer and he is not willing to accept the ACLU’s suggestion(s).  

The Committee recommends the item be reported out and that the City continue with its present procedure.

Adjournment - There being no further business, Mr. Isley announced the meeting adjourned at 
5: 20 p.m.

Daisy Harris-Overby

Assistant Deputy Clerk
Dho/LPS -04/25/06
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