
Law and Public Safety Committee 

October 23, 2007 


LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, October 23, 2007, at 4:00 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee





Staff

Chairman Philip R. Isley, Presiding

Assistant City Manager-Dan Howe
Jessie Taliaferro 



City Attorney Dan McLawhorn

James P. West
(Absent)


Construction Management Director Baker







Inspections Director Strickland 







Mechanical Inspector Supervisor Puryear

Budget Manager Buonpane

Senior Planner Dargess

Chairman Isley stated Dr. West is excused from the meeting.  Chairman Isley called the meeting to order and the following item(s) were discussed with action taken as shown. 

Mr. Isley stated the following items would be reported out of Committee with no action taken.   
Watson Flea Market – Various Concerns  

Meeting Space- Rent Free Policy - Criteria 

Civilian/Police Review Board 

PROP Ordinance – Addition of Criminal Elements 
Black Tie Club Problems/Violations 
Mr. Isley stated he believes these items will be placed back in Committee by Council for discussion by the 2007-2009 Law and Public Safety Committee.  Mr. Isley motioned to report the five items out with no action taken it was seconded by Ms. Taliaferro and put to a vote which was unanimous.  

05-31 – Compost Facility – Nowell Road – Mr. Isley stated this item was previously discussed in Committee and there were several directions given for a report to be received from Staff.  Assistant City Manager Howe explained he understands Staff is to report on the type of transitional yard this is and to see what the land uses are in this particular case and have the Planning Department come and make a commentary on whether Staff should look at any text changes.  He stated the Inspections Staff is here to comment on any specifics of this case.  

Ms. Taliaferro stated she remembered there being a suggestion that the compost facility change their entrance so it would not be across the street from the neighborhood and this might be a good benefit.  She pointed out she thought Staff was to look at this option.  

Inspections Director Strickland - stated he does not have an answer to the entrance change but he sent an email to Carl Dawson and Eric Lamb stating this would be a solution for the neighborhood because it would help the dust situation but he has not received any feedback.  Ms. Taliaferro stated she knows there are a lot of ramifications. Mr. Strickland pointed out this is a State highway and there would have to be a State permit.  

Senior Planner Dargess - stated there were two issues for discussion on this item Regulations of these types of facilities in the future and transitional protective yard requirements.  She explained the transitional protective yard requirements when adjacent to residential.  She stated in terms of regulations in the future as it relates to transitional protective yards she is present to address any questions on this issue.  

Ms. Taliaferro stated for the existing facility she would like to know whether the driveway entrance can be changed.  

Inspections Director Strickland – stated this was originally approved as s plot plan and based on the code it was not a site plan and because of this there was no additional landscape required.  He described the location explaining it has more than a forty foot buffer of natural trees except for the driveway entrance where the residents are.  He stated they have discussed if the driveway could be moved this area would be heavily planted with shrubs and trees.  He pointed out it is his understanding the owner is willing to do this.     

Mr. Isley questioned if Staff is having some communication with transportation.  

Assistant City Manager Howe – stated administration will ask the Public Works Division to contact the North Carolina Department of Transportation to see if any drive way permits are being considered by NCDOT.  He stated if they say yes the City will start the process and refer back to the applicant.  Mr. Howe assured the neighbors would be notified of the results and what process is being used.    

Mr. Isley stated he would like to report this out of Committee with the understanding administration will follow through with NCDOT and the process and report to all interested parties. 

Ron Ferrell – stated he is a resident of Nowell Point and thanked the group for their continued consideration of this issue.  He pointed out in June, 2007 he gave the original presentation on this issue and he would like to remind members of the Council there are at least thirteen residential lots, several businesses, and the Wolfpack Line buses have to be aerated before they can take off.  He pointed out there is the church that is located within 200 feet of the facility.  He stated his question at the first meeting was what process the City uses to evaluate the location of businesses.  He referred to Section 10-2046C. - Prohibited Uses quoting the highlighted section below:

§ 10-2046

 (c) Prohibited Uses.
Except for improvements made pursuant to Part 10 chapter 3 of this Code, any use not explicitly allowed in the Industrial-i District by the Schedule of Permitted Land Uses in Zoning Districts, §10-2071, is prohibited. The enumeration of expressly prohibited uses shall not he deemed exclusive or all-inclusive. Prohibited uses include:

- Any use or trade which though properly and safely operated with ordinary care according to good reasonable practices causes noxious or offensive dust, fumes, gas, noise, odor, smoke or vibration that substantially interferes with other lawful uses.

- Any use prohibited by an applicable conditional use zoning district, an applicable overlay zoning district, or both

- Dwelling, congregate care and congregate living structure, equivalent dwelling unit, or residence of any kind except rectory, parish house, or residence of a caretaker or watchman accessory to a permitted industrial use, or unless approved as a site plan by the city council in the Downtown Residential Housing Overlay District

Cross-reference: Dwellings, congregate care and congregate living structures, and equivalent dwelling units, are permitted within The Downtown Overlay District, §10-2051, and in the Pedestrian Business Overlay District, §10-2055.  

(Ord. No. 1997-137-TC-153, §24, TC-18-96, 6-17-97)

- Manufacture of: acetylene gas, acid, ammonia, bleaching powder, chlorine, detergent and cleaning preparations made from animal fats, fireworks or explosives, fish meal, nitrogenous tankage; paints, varnish, or shellac that requires distillation or heating of ingredients; phosphates; turpentine; and vinegar

- Manufactured home or travel trailer not allowed as a conditional use in §10-2072(b) as an accessory structure or use to a dwelling erected prior to application of this district

(Ord. No. 2000-734-TC-189, TC-2-OO, §1, 2-15-00)

- Oil refining and petroleum distillation (excluding oil recycling facilities and bituminous concrete facilities)

- Open dump 

Mr. Ferrell - stated this can’t be approved and concluded no one can show how a facility of this type can be approved without violating the use he mentioned.  He questioned whether this is a consideration when Staff approves the plot plans and if not he is requesting that the City amend this process.  He asked for a response to this.  

Inspections Director Strickland - stated the section Mr. Ferrell is referring to is the Prohibited Use Section 10-2046-C and it applies across the board to any thing but the problem in this case.  He pointed out there are not any standards in the ordinance that define an offensive odor, dust, fumes, gas, noise, odor, smoke, etc.  He referred to a company called Mulch Masters stating it is directly across from a residential area which operates a yard waste facility pointing out there are no standards that Staff can apply recognizing offensive odors.  He concluded this prohibited use is a catch all and Attorney McLawhorn can discuss this from a legal standpoint but this has been an issue for many years in zoning enforcement.  He pointed out unless you have standards to follow with Special Use Permits it is very difficult to apply.  

Mr. Ferrell stated it seems it would be appropriate either to change the Code or the process but there are certain uses that generate this and at least the neighborhood could be notified in advance.  He pointed out maybe there is a higher level to approve then just having standards to look at and if the neighborhood had been notified of the applicant’s request a year ago he doesn’t know what could have been done but the group would have heard about the issue a lot sooner.  He concluded this is their request and he would also like to reiterate the request to have relocation of the driveway.  

Ms. Taliaferro stated this is an issue where the Special Use Permit Process should come to Council and pointed out there is obviously some loop holes in the Code that shouldn’t be.  

Mr. Ferrell assured that he is not accusing anyone of not doing their job and they have an issue that needs to be resolved.  He stated they want to make sure this is an issue that can’t be replicated in other areas.   

Attorney McLawhorn questioned whether this has been designed with a stormwater capture because a component that goes through the Division of Water Quality has been requiring Multipurpose Decontamination Systems for these yard waste facilities.  The group briefly discussed the issue.  

Michael Rogan, 6424 Nowell Point Road – stated he is directly across from the facility and stated he would like to share his concerns and experiences.  He talked about air quality and it being difficult to breath.  He stated he can’t open his windows anymore because of dust.  He stated he returned home from having dinner and experienced particles raining down.  He stated the noise from the trucks could be solved by relocating the driveway.  He expressed concern of the appearance and impact the facility has on property values throughout the neighborhood.  Mr. Rogan stated because of dry conditions the facility is a fire hazard.  He stated even if the driveway entrance is relocated a lot of these concerns will still exists and elaborated on wind direction and the affect it has.  He concluded this issue is a very prevalent issue.    

Bruce Mamel, 904 Cedar Downs, 27607 – stated he does not know how the Comprehensive Plan Update will address the issue of Industrial next to R-4 and he hopes this can be resolved in some way.  He stated he sure hopes people will continue to complain over the next four years about this facility.  He concluded he is sure this issue will come back and down zoning or a change for this zoning will be addressed in the Comprehensive Plan.  He stated he feels this is a special case where in Mr. Rogan’s experiences he is not sure anybody wants this type of facility next to a residential.  

Mr. Isley stated the Committee is going to report this out with no action taken with the hopes the driveway issue can be resolved.  He stated he feels from a legal standpoint the City has done all they can do.  

Assistant City Manager Howe questioned whether the Committee wants the item to be amended as the facility meets code requirements and refer it to the Comprehensive Planning Committee to consider a text change to prohibit industrial facilities in Residential-4 zones.  

Ms. Taliaferro stated this should not be limited to just R-4 zoning but to all residential uses.  

The Committee recommended this item be reported out of Committee with no action taken.  The Committee recommends this item be amended as the facility meets code requirements.  The Committee recommends the item be referred to Comprehensive Planning Committee to consider a text change to disallow industrial facilities in residential zones.  The Committee agreed unanimously.

05-35- Noise Ordinance – Air Conditioning Residential – Assistant City Manager Howe stated unless the Committee wants specific information it is clear there is a technical violation of the Code. He pointed out Mr. Adams has come forward with a suggestion that he is not clear that the Code should be applying to the levels in this case.  He stated the plaintiffs, the Zimmerman’s have come back with a rebuttal with ways they feel the applicant should address this issue.  He stated there is Staff present to report on this issue.  

Mr. Isley commented on an email he received relating to the issue on getting a good decibel reading and asked Mr. Strickland to elaborate on this issue.  

Mr. Strickland stated Mechanical Inspector Supervisor David Puryear of Inspections has been out to the resident and can report on the findings on this item.  

Mechanical Inspector Supervisor Puryear stated he has been out to the Zimmerman’s residence on several occasions and to Mr. Adams house also.  He presented the following map for the record and gave a presentation referring to locations labeled L-1 through L7 giving various decibel readings taken by him on various occasions.  
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Mr. Puryear described how the decibel can change depending on various noises that cause the decibel level to go up such as a car coming by.  He compared various readings from different locations of each resident giving various averages in different situations such ambient noise, cars coming by, airplanes flying by, the wind blowing etc.  He concluded the readings taken were not according to the ordinance and pointed out the ordinance states you must be 10 feet from the property line with no structure behind you or in front of you.  He stated with the location of the house this is impossible. The group briefly discussed the decibel readings for both residents.  

Ms. Taliaferro stated it seems physically impossible to meet this requirement.  

Mr. Isley questioned whether anybody complies.    

Mr. Strickland stated he and Mr. Puryear have discussed this and explained when you go to any new neighborhood it is very common for the HVAC units to be on the side of the house and explained if you have an R-4 20 ft. setback even with the newer units it is very difficult to comply.  Mr. Puryear explained today with a brand new unit the decibel level is between 70 and 72.  

Mr. Isley stated Mr. Adams brought this issue to their attention initially through request and petition and there was a sufficient amount of information in the initial presentation, therefore he suggests the Zimmermans give presentation prior to Mr. Adams and stated he has read Mr. Adams’s information.  

Fara Zimmerman, 7612 Haymarket Lane - stated noise is never a problem out of context pointing out it is the context that makes this a problem.  She pointed out when the Adam’s air conditioner was behind the house they had neither a noise issue nor a complaint.  She explained the relocation put the air conditioners between two hard walls and under her husband’s office window and caused the problem.  She pointed out air conditioners make noise but the context of the air conditioner throughout the neighborhood is what makes it a problem or not a problem.  She described the noise of the air conditioner beside the house and the affect they have on sound. She stated a major point to be considered is air conditioners do make noise and it is the context and location that make it a problem.  She talked about the noise ordinance as it relates to her situation.  She compared various cases with air conditioners with various decibel readings to give example.  She stated if air conditioners are situated within greenery or in trees they seem not to be a problem.  She concluded nevertheless if their neighbor would say to them noise is a problem they would bring it back into code.            

Cliff Zimmerman, 7612 Haymarket Lane - stated he called his existing air conditioning company, The Service Experts of Raleigh and stated they were told by this company that a unit can be installed that will generate 65 decibel at the unit and pointed out the various items that can be included to lessen the noise.  Mr. Zimmerman described Mr. Adams’s air condition’s location, condition, measurement, decibel readings, etc.   Mrs. Zimmerman concluded there are things that can be done to reduce the noise pointing out this became a problem when the air conditioners were moved.  She pointed out it is the environmental status of the air conditioner that either makes it a problem or renders it not a problem.  Mr. Zimmerman suggested Mr. Adams consult an air conditioning professional and make it a non issue to his neighbors.  

Mr. Isley stated he wants them all to be good neighbors.  He stated in reading both of their presentations he has not seen a lot of dislike and pointed out from what he has read there are suggestions for the problem and trying to understand others.  He stated what is surprising to him is the Zimmermans unit is over and above the 45 decibel level. The group had lengthy discussion on noise factors.  

Richard J. Adams, 7608 Haymarket Lane, 27612 – referred to Mr. Puryear’s statement explaining his 10 feet from the property line to be in compliance.  He stated his issue is not really a situation as it relates his neighbors.  He stated he does not take anything personal and pointed out his issue is trying to meet the ordinance in general.  He stated he has consulted a lot of acoustic experts.  He briefly discussed some things that he learned that could be done to limit the noise and explained them to the group.  He explained the readings that relate to his unit and pointed out he needs consideration of the ambient noise as well.  He stated he is trying his best to continue to comply with the ordinance. 

Mr. Isley questioned whether Mr. Adams is finished installing the enclosure and pointed out he hopes everything will be in compliance with the ordinance when it is completed.  He asked if there is a recommendation from Staff.

Budget Manager Buonpane – stated unfortunately there is no recommendation but if the Committee is inclined to recommend a change to the decibel levels there are other aspects for this ordinance referring to the Amplified Entertainment Ordinance and if they were to lower decibel units they would apply there.  

Mr. Isley stated he is very sympathetic to the Zimmerman’s plight and he feels Mr. Adams is trying to do what he can to make things quiet.  He stated he would be happy if both parties would come to an agreement.  He stated the Committee will hold this item to allow Mr. Adams time to finish his installation.  He stated he is hopeful they can work through this issue.  

Mr. Zimmerman asked that Mr. Adams not run his air conditioner until he is finished with his work because this is a problem for him.  

Ms. Taliaferro stated she is not in favor of the City making this decision.  Mr. Zimmerman had a brief discussion with the group explaining why the Adams’s air running poses a problem to him.  

Mr. Isley stated the Zimmermans air condition is out of compliance as well and the Committee does not recommend Mr. Adams stop using his air.  He stated he does believe there is common ground to be reached and asked that they please try to reach this.  Mr. Isley stated this would be held in Committee to allow Mr. Adam’s efforts to come into play.  

Ms. Zimmerman - questioned whether the sound levels are a problem before you have a complaint.  Mr. Strickland stated the ordinance has a standard.  He pointed out if you violate the standard you are in violation of the ordinance whether it is a complaint or not. The group discussed briefly costs, decibel levels, etc., that affect Mr. Adams acknowledging he is trying to be in compliance.  

Mr. Isley stated he is not inclined to change the decibel levels and stated Mr. Adams has approximately six weeks to come up with a solution.  He stated this item will be held in Committee and asked Staff to get a report on Mr. Adams’s progress.  

Mr. Adams stated the enclosure would be completed by the following weekend.  

05-36-Raleigh Convention Center Security and Voice Data Systems Bid Rejection 

05-37- Raleigh Convention Center Audio/Visual Systems Withdrawal of Bids – 
Attorney Dan McLawhorn stated there are two items and they are substantially different. He pointed out as he understood from Mr. Baker this is simply an issue of whether the Committee is going to send this back to rebid over the objection of the second bidder.   

05-36-Raleigh Convention Center Security and Voice Data Systems Bid Rejection 

Construction Management Director Baker stated from looking at the following letter from Mr. Adams there has been some miscommunication:  

10/15/2007 

Charles Meeker, Mayor

Raleigh City Council

RE: Voice/Data & Security Bid for Raleigh Convention Center

Dear Charles:

A good client and friend of mine, Scott McLaughlin owns Strategic Connections in Raleigh.  They were the 2 lowest bidders on the referenced project. The lowest bidder, by only $44,000 was eliminated from consideration because they did not bid according to specs.  Strategic Connections beat the next lowest bidder by $41.000.

Ed Stempian, the City’s Project Mgr for this portion of the Convention Center has told. Strategic that the entire project is going to broken up and re-bid, with essentially no change to the specs.  To me, this is unfair and un-business-like. All the bids are now public.  Every little contractor in the southeast can now take potshots at the prices.  If all bids are too high, then it seems to me that the city should work with the lowest qualified bidder and negotiate savings that everyone can live with, OR redesign the project and put it our for bids again.

Strategic Connections is a Raleigh firm, Scott an NCSU graduate.  They have been in business for 12 years, have a great reputation, and have just won a 3 year contract with RBC to do all of their work in the southeast, including the new downtown high rise.  They are imminently qualified to do this job, and in all fairness, should not be forced to re-bid when all their prices are public knowledge.  That doesn’t seem the proper way to handle this.

JOHN F. ADAMS III

Management Consultant

Mr. Baker stated what the following memo states is exactly what they are trying to do to revise packages:

To Ed Stempien

From: Andrew C. Cole, AlA

Date: 10/19/07
Re: (Security and Voice / Data Systems Bid

Bids for the Security and Voice / Data Systems were taken on Tuesday! August 28, 2007.
All bids were found to be over budget.  The Owners operating staff has stated that certain equipment in each of the bid packages originally bid are required for the project, and some equipment could be considered as optional.  However the packages as configured were difficult to break apart.  The following steps can be taken to help produce a better bid package to seek bids within the budget:
Equipment in the alternates can be repackaged or broken up into more packages enabling belier selection of alternates to be made by the Owner.
Specifications can be revised to allow alternate manufacturers of equipment.
Technical specifications are being examined for changes that will not significantly affect quality.
We recommended making these modifications to the Security and Voice / Data Systems bid package and re-bid the systems package.
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Mr. Baker pointed they are trying to make some substantial revisions, looking at technical issues, equipment issues.  He explained equipment cost.  He stated the basic issue is they are revising the packages. 

Ms. Taliaferro questioned the breakdowns with Mr. Baker explaining there were eight alternates.  He pointed out there were two break downs in the package on the base bid.  Mr. Baker explained there are fifty eight total cameras in the whole package and thirty are in the base bid and the initial alternate package only included twenty eight and they are looking at taking more of these out of the project and putting them into an alternate package to see what happens on the next bid but it doesn’t look like they can afford this.  Ms. Taliaferro questioned the quantity of cameras whether there are thirty cameras or fifty-eight.  Mr. Baker stated fifty-eight. He explained the function of the project.

Mr. Howe explained it is not unusual to get a bid in and decide at that point that you can not afford it.  

Mr. Baker explained they were surprised at the numbers being as high as they are on the base bid.  

Ms. Taliaferro stated she does not have the letter from Mr. Adams.  There was a brief discussion about this information not being in the packet.  Mr. Isley and Ms. Taliaferro expressed concern about there not being a complaint in the agenda packet.  The group discussed briefly what Mr. Adams is referring to in the above mentioned letter. 

Mr. Baker stated Mr. Adams is referring to an issue with an equipment manufacturer proposed by the low bidder and explained Staff did not get to this point.  Mr. Baker pointed out the issue for Staff was simply budgeting.  Mr. Baker and the group had lengthy discussion about budget for the base bid.  Mr. Baker stated the budget for the base bid was $820.000.  The group briefly discussed the alternate bids and how they were adjusted.  Mr. O’Brien stated they were anticipated a year and a half ago but they don’t match up with what the convention people want pointing out adjustment # 3 needed to be adjusted considerably.  He stated they had to go through and change the camera layout which is the biggest factor.  

Mr. Howe explained they had to start over again to get the base bid down to budget.  Mr. Isley questioned whether anyone from Strategic Connections was in attendance.  No one responded.  Mr. Howe pointed out the issue is whether they are doing this so that they can angle at getting the right person for the job or whether they are doing this because they are over budget.  He explained if they are doing this for the first reason then they are wrong but there is no indication this is the situation pointing out they are clearly going to do a redesign.  He stated it is obvious they can’t afford it the way it is so they have to redesign stating this happens all of the time.  He stated this is not an unusual situation and he understands there are concerns and the group needs to see how they structured their first bid but the next package will be a different package and you can respond to it in a different way.  

Ms. Taliaferro questioned how the package will be different.  Mr. Howe explained referring to Mr. Baker’s statement by eliminating several cameras and reorienting how the security works will make it substantially different.  She questioned whether they are redesigning the base bid or the alternate bid with Mr. Baker stating the base bid would be redesigned.  The group briefly discussed the rejection of bids and redesign of packages and pointed out this happens often.  Ms. Taliaferro stated she has no problem with the bid but expressed concern about the back up not being appropriate pointing out the tables were not clear in the backup.   
Mr. Isley stated the Committee would authorize the bid.  By consensus the Committee recommends upholding administration’s recommendation to reject the bids received and authorized Staff to modify the request for bids in order to secure bids within budget upon re-advertisement.  
05-37- Raleigh Convention Center Audio/Visual Systems Withdrawal of Bids — Construction Management Director Baker stated based on his prior experience the burden is on the bidder and explained it is completely up to them to present their case and for the Committee to judge the case.
Mr. Isley stated he understands the Committee will make a recommendation and asked Staff to describe their constraints and give guidelines to the Committee on what to look for in this procedure.

Attorney Dan McLawhorn highlighted the following information:

Subject: Bid Withdrawal request by OneSource
Your agenda today includes a request to withdraw a bid. I prepare the attached document to assist you with the requirements of the statute on bid withdrawals.
From the information that I have reviewed, I suggest that the request responds to the 4 listed criteria as follows:
1. It appears that the request to withdraw was submitted in a timely manner. Although it was received more than 72 hours after the bid opening, it was received on a Monday so two days were not business days.
2. The bid was for items and activities described in this item.
3. OneSource has not yet submitted any original documents showing its error. Instead, it submitted documents showing what the corrected bid would have been. OneSource can present additional facts at today’s hearing.
4. The following respond to the individual parts of the 4th element:

a. The mistake resulted in a bid shortfall of $1 70,000, or about 18% of the contract costs. You should decide if this is a “significant error.”

b. The mistake is alleged to be clerical, and the original documents used in the bid preparation are needed to know if that is the case. ‘I don’t know what OneSouce means by the “Meeting Rooms quantity takeoff’ as it is not a specific line item labeled on the bid sheets. It is the fundamental error alleged by OneSource with associated impacts on tax and materials value. OneSource continued by saying “The correct quantities were not carried forward to the bill of material and labor takeoff sheet that area’s total to be significantly lower than what is actually required by the contract documents.”
c. If you find the error was due to arithmetic or omission of bid required materials or labor, then it will no be a judgment error.
d. You will need to find that the error was due to arithmetic or omission of bid required materials and labor, then you should decide if it was unintentional. 

Standards to accept withdrawal of a bid

1. Requested in writing within 72 hours of bid opening and prior to award of contract.

2. Limited to (a) construction or repair work or (b) purchase of apparatus, supplies, materials, or equipment

3. Proved by original work papers, documents or materials from preparation of the bid. 

4. Must have been a bid based on a mistake that is

a) A substantial error

b) Shown by credible evidence that the mistake was clerical in nature 
c) Not the result of a judgment error

d) Due to an unintentional and substantial arithmetic error or an unintentional omission of a substantial quantity of work, labor, apparatus, supplies, materials, equipment, or services made directly in the compilation of the bid

Decision procedure
1. Decide after a hearing

2. Reasonable notice to withdrawing bidder

3. Allow withdrawing bidder to appear

4. Allow withdrawing bidder to present additional facts or argument

5. Written ruling within 5 days of the hearing

6. If a mistake as described above, then the agency must issue a ruling allowing the bid to be withdrawn without forfeiture of the security

§ 143-129 Withdrawal of bid.

A public agency may allow a bidder submitting a bid pursuant to U.s. 143-129 for construction or repair work or for the purchase of apparatus, supplies, materials, or equipment to withdraw his bid from consideration after the bid opening without forfeiture of his bid security if the price bid was based upon a mistake, which constituted a substantial error, provided the bid was submitted in good faith, and the bidder submits credible evidence that the mistake was clerical in nature as opposed to a judgment error, and was actually due to an unintentional and substantial arithmetic error or an unintentional omission of a substantial quantity of work, labor, apparatus, supplies, materials, equipment, or services made directly in the compilation of the bid, which unintentional arithmetic error or unintentional omission can be clearly shown by objective evidence drawn from inspection of the original work papers, documents or materials used in the preparation of the bid sought to be withdrawn. A request to withdraw a bid must be made in writing to the public agency which invited the proposals for the work prior to the award of the contract, but not later than 72 hours after the opening of bids, or for a longer period as may be specified in the instructions to bidders provided prior to the opening of bids.

If a bidder files a request to withdraw his bid, the agency shall promptly hold a hearing thereon. The agency shall give to the withdrawing bidder reasonable notice of the time and place of any such hearing. The bidder, either in person or through counsel, may appear at the hearing and present any additional facts and arguments in support of his request to withdraw his bid. The agency shall issue a written ruling allowing or denying the request to withdraw within five days after the hearing. If the agency finds that the price bid was based upon a mistake of the type described in the first paragraph of this section, then the agency shall issue a ruling permitting the bidder to withdraw without forfeiture of the bidder’s security. If the agency finds that the price bid was based upon a mistake not of the type described in the first paragraph of this section, then the agency shall issue a ruling denying the request to withdraw and requiring the forfeiture of the bidder’s security. A denial by the agency of the request to withdraw a bid shall have the same effect as if an award had been made to the bidder and a refusal by the bidder to accept had been made, or as if there had been a refusal to enter into the contract, and the bidder’s bid deposit or bid bond shall be forfeited.
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RCC-AnalysisCRMl Control RM
9/17/2007 1:16 PM
55,520 
8%
50,969

.pdf 6 file(s)






343,405 
8%
314,977

Mr. McLawhorn concluded at this point he feels the Committee has seen how it has been corrected but have not seen how the bid was prepared.
Mr. Isley questioned whether all testimony has to be sworn.  Charles Moses and Tom Fonner of OneSource were sworn in.  Mr. Isley asked Mr. Moses if he understood he has a burden to show the Committee.  Mr. Moses answered in the affirmative.  

Charles Moses, OneSource, Vice President, Winston Salem, NC, (sworn) - stated he has the original document to compare versus the second document sent after the fact.  Mr. Moses submitted packages to the Committee labeled A & B and explained A is the corrected numbers of the estimates and B is the original.  He pointed out they simply made an error in the quantities they took off.  He referenced the next to the last page of the packages explaining the quantities are on the left side in both packages and there is a substantial difference.  The tables are listed below.  The group examined and discussed briefly the quantity differences and how this substantially changed the numbers.          
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Tom Fonner, Project Estimator, OneSource, Winston Salem, NC – stated the designer gave OneSource a typical of room divisions.  He explained footage and dimensions.  He stated the error was the failure to provide enough equipment for each room included in the bid, instead of for the sample rooms shown in the bid and admitted he made a very clear error.  He stated he was to duplicate drawings because it gave him a typical of two situations and he only has shown it once in the original package and this is where the equipment error is.  He reiterated the drawing was to be duplicated.  He explained this is why some quantities doubled.  He discussed the increases for equipment extensively.  He concluded the deletion of the drawing is simply how the error was made.  The group briefly discussed the quantity differences.  
Mr. Isley questioned whether OneSource has an attorney present with Mr. Moses answering no.  Mr. Isley questioned Mr. Fonner to see if he was clear on the mistake OneSource has made with Mr. Fonner reiterating the fact that their drawings were typical of two and he did not count twice.  Mr. Moses stated OneSource has been in business since 1949 and they have done a fair amount of work in Raleigh and explained they wanted to do this job.  He stated this was not an intentional error.  The group briefly discussed the error and how it was made.  
Ms. Taliaferro clarified that the request is to withdraw the bid.  Attorney McLawhorn stated the issue is whether or not the bond or security that OneSource has posted can be refunded pointing out they must go through bid withdrawal to receive it back. 

Mr. Isley questioned whether the Committee has to have a discussion about the findings publicly with Attorney McLawhorn answering in the affirmative.  Mr. Isley and Ms Taliaferro agreed OneSource made a mistake.  

Ms. Taliaferro questioned if OneSource has someone to double check behind them.  Mr. Moses stated normally they do explaining every one was scheduled out.  He stated he was out of the office and returned to review the bid with Mr. Fonner pointing out he just recently had surgery.  He pointed out the morning he reviewed the package he did not go through all of the drawings and check everyone of the quantity take off sheets which is normally done.  He stated he reviewed the summary sheet. 

Mr. Isley stated the Committee believes all criteria have been met by OneSource to withdraw the bid.  

The Committee heard a request by OneSource to withdraw its bid for the Audio-Visual and Sound systems in the Convention Center.  The request was filed pursuant to General Statute 143-129.1.  OneSource supplemented its request with the documents used in the preparation of its bid, and the sworn testimony of its staff who prepared the bid.  OneSource showed that its bid was prepared in error and that the error resulted from its misreading of the bid requirements.  The error was the failure to provide enough equipment for each room included in the bid, instead of for the sample rooms shown in the bid.  This caused OneSource to substantially underbid the cost of the project.  After hearing the evidence and reviewing the statute, the Committee found that OneSource had met its burden of proof for a bid withdrawal, OneSource submitted its request to withdraw within the time required by the statute and its bid was for construction or repair work and the purchase of apparatus, supplies, materials, or equipment. OneSource proved by its original work papers used in the bid preparation the error.  It also showed that the error was based on a mistake, substantial, unintentional and not the result of a judgment error, based on the showing by OneSource, the Committee found that it was required by law to approve the bid withdrawal and recommends the withdrawal of bids.
Adjournment - There being no further business, Mr. Isley announced the meeting adjourned at 5: 45 p.m.

Daisy Harris-Overby

Assistant Deputy Clerk

Dho/LPS 10/23/2007
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