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LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, February 26, 2008, at 4:30 p.m., in the Council Chambers, Raleigh, Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina, with the following present:

Committee






Staff

Mr. Philip Isley (Chair)


Attorney Thomas McCormick

Mr. James P. West

Assistant City Manager Julian B. Prosser 

Mr. Rodger Koopman (Absent/Excused)
Zoning Administrator Walt Fulcher



Chairman Isley called the meeting to order and the following item(s) were discussed with action taken as shown.  

07 – 05 Encroachment – 1809 McDonald Lane - Zoning Administrator Fulcher stated he is on the Encroachment Committee.  He pointed out the Committee includes Transportation, Engineering, Street Maintenance, and Construction Management.  He stated they reviewed the application for the fence and landscaping encroachment. He stated the Committee recommended approval for the landscaping application but there was extensive discussion regarding the fencing part of the encroachment which led to a recommendation of denial.  He stated it was denied because of several issues involving the amount of frontage along the right-of-way and the depth of the lots.  He pointed out there is no encumbrance to direct the fence.  He stated this led to several issues. He explained if the City ever were to install a sidewalk on McDonald Lane the road was not centered in the right way making it a major encumbrance on making any improvements along the right-of-way.  He stated another issue is the design of the fence pointing there are several curve cuts, access and vehicular entrances that present safety issues.  
Chairman Isley questioned if the petitioner understood that the City may want to move the fence in the future would this help matters.  Mr. Fulcher stated he could not answer this because this was not addressed at the Committee meeting.  Mr. Isley asked Mr. Permar to respond to the main concerns of the Encroachment Committee to include the frontage and design issues.  

Dave Permar stated he is representing Carlyle and Flo Morrison and their three adult children who have been his next door neighbors for thirty years.  He stated he feels it is important to understand the impetus for this process.  He pointed out Mr. and Mrs. Morrison are in their eighties and are developing dementia.  He pointed out Mr. Morrison wandered off and the police had to be called and is in a nursing home and now there are concerns about Mrs. Morrison wandering off also.  He stated this is the reason for the application.  He stated the problem is the roadway is not centered in the right-of-way.  He pointed out on the east side there is six and a half feet going back from the curb and on the west side there is sixteen and a half feet.  He stated if they were going to build this fence on the other side there wouldn’t be a problem.  He stated there is substantial question as to where the right-of-way actually is.  He stated McDonald Lane used to be the Old Hillsborough Road and pointed out the road was there back at least into the nineteenth century and probably into the eighteenth century.  He pointed out when Joel Lane went to Hillsborough he would ride down this road on his horse.  He stated the road was already there.  He stated he has looked at many plats and he can’t find any dedication showing this road.  He pointed out a very good argument could be made that the Morrisons are not encroaching at all.  He stated there is a substantial question whether or not there is a fifty foot right-of-way as they have shown it measured from the back of the old Hayes Barton Subdivision.  Mr. Permar stated the Morrisons filed this application with the City and he understood that denial of the fence was because of lack of hardship.  He pointed out in his mind this is not a hardship issue. He stated it is not a Board of Adjustment case.  He stated he is not aware of any line, site, conflict with utilities, or public safety issues.  He stated the primary issue for the Morrisons is aesthetics and whether if they place the fence 17 feet into their property whether they will lose fifteen hundred square feet of there front yard.  He described the front yard by explaining the footage and stated one reason they set the fence back ten feet was there would be room for a sidewalk if that would occur.  He stated the McDonald Lane houses were built in the 1940s.  He pointed out McDonald Lane is just a two or three block street and there is little traffic and he feels if someone wanted to install a sidewalk there would have been a demand for it a long time ago.  He described several houses on McDonald Lane to point out there are many obstacles much greater than any issues regarding the fence to prevent sidewalk installation and it is highly unlikely there is ever going to be a sidewalk built here.  He stated he can’t imagine the neighbors would ever be in favor of it.  He reiterated even if a sidewalk is installed they have this fence ten feet back.  Mr. Permar stated he agrees that one of the fundamental responsibilities of local government is to manage and protect the right-of-way but it seems there needs to be discretion used in doing so. He pointed out if you walk around the neighborhood you will see hundreds of encroachments within the right-of-way but you are not really sure because you don’t know where the right-of-way line is.  He stated he feels confident if someone actually surveyed each lot they would find there are numerous encroachments.  He pointed out there are many fences built far less than ten feet from the back of the curve.  He pointed out this is because you don’t need a permit to build a fence, wall, or plant a tree etc. so if people use their common sense and discretion in deciding where to locate them and this is what has taken place.  He presented some pictures of where the fence will be located and explained them briefly.  He stated he feels if the group would for example think of him as the neighbor building a fence next door which is five feet in from the back of the curb without a permit and not having to get a permit the fence would be there and the City would have no input at all as to how the fence gets there and no opportunity to have input as to where the fence is and the impact it has.  He stated in this case the Morrisons have come forward and said they would like to apply for the fence to be built in this location with the right procedure.  He pointed out if the City is going to grant permission the City is going to require the Morrisons to enter into an agreement that acknowledges it is an encroachment that requires them to have liability insurance which makes them responsible for everything and if the City required them to tear it down they would need to tear it down.  He stated he feels the City is much better protected in this circumstance than if he had built the fence and never had permission to do this.  He stated they have 210 feet of frontage along the way.  He described the appearance of the gate. He described the height of the appendages and their locations.  He gave example of a location on Cowper Drive where there are no setbacks from the roadway.  He stated there were some questions on whether there was a safety issue.  He stated the Morrisons may be willing to take the appendages off since there is a safety concern.  The group briefly discussed the pictures submitted by Mr. Permar and the location of the fence.  

Mr. West questioned the area where there would be no encroachment.  Mr. Permar verified the line that would not be encroaching showing the landscape area and explaining the footage again pertaining to the loss of yard space.  

Mr. Isley questioned how much this fence is costing.  Mr. Ashley Morrison answered it will cost $35,000.00 to $40,000.00.  

City Attorney McCormick stated Mr. Permar has done an excellent job in explaining encroaching on the right-of-way.  Mr. McCormick explained the procedure of the Encroachment Committee briefly and stated if the Committee decides to allow the fence they should at least take away the appendages.  

Mr. Isley stated he would like to issue the encroachment personally but they need to figure out how it can be issued.  He stated Mr. Koopman is absent and excused. 
Mr. West asked Staff to explain the safety concerns.  City Attorney McCormick stated that City Council approved a policy not to allow any more hard structures in the right-of-way that a car might hit.  He stated if this is approved and the cost is $35,000.00 to $40,000.00 it will require liability insurance and the City must be insured on the policy.  
Mr. Isley told Mr. Morrison he feels it is unfortunate that his mother and father have medical issues and he is torn between City policy and this matter.  The group briefly discussed types of fences, the issue of aesthetics, safety issues, options Mr. Morrison could take, etc.  Mr. Isley questioned whether a picket fence could be an option.  Mr. Morrison stated a picket fence would block the driveway and he does not want to seal off the driveway.  He also expressed concern of his mother’s safety because this type of fence would not offer the same level of safety as the proposed one.  
Mr. West questioned whether this will be a gated situation with Mr. Morrison answering in the affirmative and stating he would not have a problem with the appendages being moved.  
City Attorney McCormick questioned whether there was any thought given to closing a portion of McDonald Lane right-of-way.  Mr. Permar stated he had not given this any thought and has never seen a partial street closing.  City Attorney McCormick stated they have done it before and he is trying to find a way to get it off the right-of-way.  Mr.  Permar stated the people across the street would have to consent to this and he feels McDonald Lane has been a very congenial neighborhood for as long as he has been there so this is not totally impossible but he would be concerned if he were the neighbors.  He stated the burden of right-of-way is on the people across the street and to reduce it could be a concern.  He stated this is something he could look into.  Mr. Permar pointed out Ashley Morrison and his surveyors spent a fair amount of time trying to figure out where the right-of-way is.  He explained in the ordinance the Transportation Director has some discretion to determine where the location of the center line of roads is in the right of way but he does not feel by looking at the statue that this gave the director the authority to determination he made in this particular circumstance.  Mr. Morrison stated this has been an ongoing project.  Mr. McCormick stated he has not been involved in this but feels if they can talk with all involved parties the group can find a solution.  The group agreed there should be a solution for this and the item was held in Committee.  
Item# 07-04 – Invisible Fences – Criteria for Location – Chairman Isley stated Councilman Crowder requested this item be discussed.  City Attorney McCormick stated Councilman Crowder asked him to develop a proposed ordinance for fence location criteria but this was changed to just a referral to the Law and Public Safety Committee.  He talked about an email Mr. Isley had forwarded on pedestrian safety and stated he checked with the Inspections Department and there are no City permits requiring anyone to install fences.  Mr. Isley stated he gathered from the City Council meeting they want to determine how invisible fences encroach the right-of-way.  City Attorney McCormick s stated he gathered Mr. Crowder wanted to move them back from the right-of-way.  Mr. McCormick concluded he feels when the fences are installed they are setback.  Mr. McCormick stated they could have a public hearing through City Council to flush out the issue or report it out with no action.

Mr. Isley stated if the group had anyone show up with concerns on this issue he would consider a public hearing but no one expressed concern.  Mr. West questioned what adjacent to the right-of-way means.  The group briefly discussed footage, side yards, front yards, and location as it relates to the right-of-way and invisible fences.  Assistant City Manager Prosser stated he feels this discussion is mainly concerning invisible fences being moved back from the right-of way.  Mr. Isley stated there is an option to place a sign that there is an invisible fence.  This item was reported out with no action taken. 
Adjournment - There being no further business, Mr. Isley announced the meeting adjourned at 5:15 p.m.
Daisy Harris-Overby

Assistant Deputy Clerk
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