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LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, April 29, 2008, at 4:30 p.m., in the Council Chambers, Raleigh, Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina, with the following present:

Committee





Staff

Mr. Philip Isley (Chair)



Attorney Thomas McCormick

Mr. James P. West


Assistant City Manager Dan Howe 

Mr. Rodger Koopman




Public Works Director Dawson

Transportation Manager Eric J. Lamb
Chairman Isley called the meeting to order and the following item(s) were discussed with action taken as shown.  

07 – 05 Encroachment – 1809 McDonald Lane - Chairman Isley stated he would like to start with the second item on the agenda because he understands the group may have resolved the issues involved.  

City Attorney McCormick stated the matter of encroaching on the right-of-way has been discussed with all parties.  He stated he talked with Public Works Director Dawson and he is in agreement with the encroachment issue as it has been discussed and he feels it has been resolved.  He recommended approval of a Standard City Encroachment Agreement to include the following condition: 
"The fence shall be offset in a westerly direction no less than 10 feet from the back of existing curb, and shall be constructed and located in such a manner to cause no damage to the existing 15-20’ caliper oak tree at the SE corner of the property”.

Mr. Dave Permar stated he and his client are in agreement also with the decision of Staff. 
Mr. Isley motioned for approval it was seconded by Mr. Koopman put to a vote which was passed unanimous.  The Committee recommends approval of a standard encroachment agreement with the additional following condition:  "The fence shall be offset in a westerly direction no less than 10 feet from the back of existing curb, and shall be constructed and located in such a manner to cause no damage to the existing 15-20’ caliper oak tree at the SE corner of the property” be approved for 1809 McDonald Lane.     
07-09 – Oxbridge Court Paving - Transportation Manager Lamb briefly outlined the content and location of Oxbridge Court.  He highlighted the following information:  
This memorandum is in response to an inquiry by Mr. Brian Darer regarding the status of Oxbridge Court.  This street is a cul-de-sac located on 50-foot public right-of-way with eight homes.  Oxbridge Court was dedicated as part of the Stonehenge Phase 18 subdivision (S-54-92) and approved by the City of Raleigh in September 1992.

As part of the approval of the subdivision, the applicant was required to construct Oxbridge Court to City standards and paid a fee-in-lieu of construction for surrounding streets.  The case went to the Planning Commission for review as Oxbridge Court was required to be a through street, and the applicant received a variance to allow instead for an overly-long dead end street. 
Oxbridge Court and the properties surrounding it are outside the City limits; therefore the City cannot maintain this street.  Although an acceptance letter was issued for the street improvements, unfortunately it, did not qualify that the City could not accept the street until the area was annexed.  There was also no requirement at that time that subdivisions such as this were required to apply for annexation as part of the approval process.  Both the petition annexation requirement and the qualifier or roadway acceptance upon annexation are standard elements of subdivision approval today.

Raleigh cannot perform maintenance on this street as it is outside the City.  The City also cannot receive any Powell Bill reimbursement from NCDOT for maintenance performed outside the City limits.  All of the surrounding streets are maintained by NCDOT, and the residents can petition the State to accept the roadway for maintenance.  NCDOT will require the residents to make any repairs prior to their acceptance and provide the State with as-built engineering drawings regarding the pavement structure and drainage elements.  If the residents would prefer for the City to accept maintenance of the Oxbridge Court, it can be accomplished via a petition for annexation.

Mr. Darer noted that there had been a fee-in-lieu paid by the original developer.  This fee was paid in lieu of making frontage improvements for curb and gutter and sidewalk along Kennebuck Court and Foggy Bottom Drive.  The funds that the City collects for fee-in-lieu payments are used to improve streets like these when the City makes the improvement in the future.  Since the responsibility for this roadway frontage has been met, these adjacent properties will not be assessed for improvements at such time the City annexes these areas and performs the necessary roadway improvements.  

Mr. Isley questioned how the fee-in lieu is spent and Mr. Lamb explained what accounts these are held in referring to the CIP accounts.  Mr. Lamb pointed out Ms. Penney Sekadlo is present if there are any questions on the subdivision approval process.   
Brian Darer, 8908 Oxbridge Court - stated what makes the most sense is to understand why they are here.  He introduces approximately five people from the audience.  He passed some pictures of Oxbridge Street explaining the pothole and explaining there are chunks of asphalt coming out of the ground.  He also showed pictures of the sewer cap surrounded by the pothole and displayed a big chunk of asphalt which cracked away from the sewer cap.  He explained the conditions surrounding the sewer cap as it relates to the pothole.  He pointed out it is obvious this is a safety hazard for vehicles and children that play in the cul-de-sac.  Mr. Darer submitted and highlighted the following presentation: 
Presentation by Residents of Oxbridge Court, Raleigh

“This inspection was made of the street at the following location and were found to have been completed according to the City of Raleigh standards and specifications and now accepted by the City of Raleigh for continuous maintenance.”

BACKGROUND
Oxbridge Court is a cul-de-sac containing eight (8) homes, many of which have small children living in them.  The street is part of Subdivision 5-54-92, Stonehenge 18 and is located within the Stonehenge subdivision in North Raleigh.  The subdivision is bordered on the east and west by Creedmoor Road and Leesville Road, respectively, and is located south of Strickland Road.

There is a significant and dangerous pothole in the middle of Oxbridge Court.  This pothole poses a physical danger to the residents of Oxbridge Court.  In addition, following a typical rain, it often takes 3-5 days for the standing water in the pothole to dry.  This condition is both dangerous and provides a breeding area for mosquitoes.

On October 21, 1996, the City of Raleigh notified the developer that Oxbridge Court was “now accepted by the City of Raleigh for continuous maintenance.”  A copy of the official City of Raleigh acceptance is attached as Exhibit A.  Despite the City of Raleigh’s unequivocal and unconditional acceptance of Oxbridge Court, the City of Raleigh is refusing to fix the pothole and maintain the street.  In addition, the City of Raleigh has failed to maintain Oxbridge Court since accepting the road for continuous maintenance on October 21. 1996.

Stonehenge 18 was submitted for approval to the City of Raleigh Planning Commission on August 11, 1992.  The development was submitted to the Raleigh City Council on September 1, 1992, and approved by City Council en September 15, 1992.  Attached as Exhibit B is a copy of the Certified Recommendation of the City of Raleigh. 
Planning Commission, the City Council approval, and the Subdivisions Staff Report.  In connection with the approval of Stonehenge 18 by the Raleigh City Council, the City of Raleigh required that the developer pay a fee-in-lieu of improvements.  In accordance with the City of Raleigh’s requirement, the developer paid $23,682.33 to the City of Raleigh as a fee-in-lieu.

The October 21, 1996 official letter is clear and unambiguous.  The City of Raleigh, without condition, accepted Oxbridge Court for continuous maintenance.  The City of Raleigh’s position with respect to the maintenance of Oxbridge Court is that the October 21, 1996 letter was issued “in error.”  There is no support for the contention that the October21, 1996 letter was issued “in error” but, even if there was factual support for this contention, the alleged error does not legally relieve the City of Raleigh from the obligations accepted. 
ARGUMENT
In North Carolina, a municipality that accepts a road cannot avoid liability by challenging the proceeding by which the municipality accepted the street.  The North Carolina Supreme Court has held:

If the authorities of a city or town have treated a place as a public Street taking charge of it and regulating it as they do other streets, and an individual is injured in consequence of the negligent and careless manner in which this is done, the corporation cannot, when it is sued for such injury, throw the party upon an inquiry into the regularity of the proceedings by which the land became a street or into the authority by which the street was originally established.

Gilbreath v. City of Greensboro 153 N.C. 396, 69 S.E. 268 (1910).  With respect to Oxbridge Court, the City of Raleigh accepted the street for continuous maintenance and cannot now challenge the regularity of the acceptance or the authority by which the street was accepted.  
1. The evidence supports the position that Oxbridge Court was intended to be accepted by the City of Raleigh.
The City of Raleigh contends that the “error” upon which it relies in refusing to honor its acceptance of Oxbridge Court is that the acceptance was supposed to have been “conditional” on fixture annexation of Oxbridge Court.  This post hoc excuse, created 12 years after acceptance of the mad, does not relieve the City of Raleigh from the clear and unconditional acceptance and is not supported by the facts.
During the course of the approval process of Stonehenge 18 in 1992, the City of Raleigh Planning Commission the City Council approved the development.  The approval was conditional on seven (7) conditions, none of which required annexation of the development. See Exhibit B.  Indeed, following the construction of Oxbridge Court, the City of Raleigh regularly inspected Oxbridge Court and corresponded with the developer’s engineer about acceptance of Oxbridge Court.  None of the correspondence presumed, required, or referred to annexation of the street.

On July 7, 1994, the City of Raleigh was asked to “schedule a final inspection for the streets and utilities.”  A copy of this letter is attached as Exhibit C.  The City of Raleigh made an inspection and, on November 7, 1994, notified the engineer of the required items of correction, none of which mentioned annexation.  A copy of the November 7, 1994 letter is attached as Exhibit D.  This correspondence ultimately culminated in the City of Raleigh’s acceptance of Oxbridge Court for “continuous maintenance.” See Exhibit A.  
Although the City of Raleigh has provided no basis to the residents of Oxbridge Court for its contention that the October 21, 1996 letter was issued ‘% error”, we believe that the City may be incorrectly relying on a 1993 City Council resolution.

On November 16, 1993, after the City Council approved Stonehenge 18 the City Council passed Resolution No. (1993) 208 which provides: “That it is the policy of the City to require any developer who desires to connect property outside the City to City utilities to agree to submit a petition of annexation if required by the City Council.” A copy of the Resolution is attached as Exhibit B. To the extent the City of Raleigh is relying on this Resolution to require annexation, the reliance is misplaced.

First, the Resolution was passed on November 16, 1993, after approval of the development of Stonehenge 18.  As a result the Resolution has no application to Stonehenge 18. Second, even if the Resolution applied to Stonehenge 18, annexation would only be required if required by the City Council.  The City Council never required that a petition of annexation be submitted and, as a result, no petition was required.

Simply put, from the moment Oxbridge Court was proposed to the City of Raleigh Planning Commission, and approved by the City Council, it was always intended that the street would be accepted for maintenance by the City of Raleigh. The approval process and the submission of the street to the City of Raleigh all support the position that there was no error in issuing the October 21, 1996 acceptance letter.

2. Even if the October 21, 1996 letter was issued “in error”, the error was a unilateral mistake that does not relieve the City of Raleigh from its maintenance obligations.

Even assuming that the October 21, 1996 letter was issued “in error”, the error was solely one on the part of the City of Raleigh. The developer, the engineer, and the residents of Oxbridge Court did not contribute to, or take part in, the alleged error. Under North Carolina 
law, any purported error would not relieve the City of Raleigh from its maintenance obligations.

It is well-established under North Carolina law that “the unilateral ‘mistake of only one party to the instrument, if such mistake was not induced by the fraud of the other party, affords no ground for relief by reformation.’” Sudds v. Gillian 152 N.C. App. 659, 662, 568 S.E.2d 214, 217 (2002) (citing Light v. Equitable Life Assur. Society, 56 N.C. App. 26, 32, 286 S.E.2d 868, 872 (1982).  The Sudds case involved a situation whereby the plaintiff executed a document that released “all other persons, firms, corporations, associations or partnerships” from liability.  At issue in Sudds was whether the plaintiff’s execution “in error” of a document that released parties that he did not intend to release was binding on plaintiff.  The Court of Appeals held that it was binding on the plaintiff and that a unilateral mistake does not excuse a party from its obligations pursuant to the written instrument See also Winrow v. Discovery Insur. Co., 2008 WL 565678 (N.C. App. 2008) C’A unilateral mistake, unaccompanied by fraud, imposition, undue influence, or like oppressive circumstances, is not sufficient to avoid an [obligation]”).

Based on established North Carolina law, the City of Raleigh cannot claim, fl years after the fact  that it made a mistake in accepting Oxbridge Court when such mistake, if it existed, was a unilateral mistake on the part of the City of Raleigh.

3. Even if the October 21, 1996 letter was issued “in error” and the error was sufficient to relieve the City of Raleigh from its maintenance obligations, the City of Raleigh should be estopped from denying its maintenance obligations.

Estoppel is a legal doctrine whereby one party is prevented from denying its representations when such representations were relied on by others.  There is a long history of applying estoppel against a municipality when the government’s conduct was relied on by others. See, e.g., Hayes v. Town of Fairmont 130 N.C. App. 125, 502 S.E.2d 380 (1998); Land-of-Sky Regional Council v. Co. of Henderson, 78 N.C. App. 85, 336 S.E.2d 653 (1985) (assertion of estoppel allowed when plaintiff relied upon government’s prior conduct in making budgetary decisions), Fike v. Bd. Of Trustees, 53 N.C. App. 78, 279 S.E.2d 910 (1981) (assertion of estoppel permitted when plaintiff relied upon government publications for the proper procedure to obtain disability retirement benefits).  In this case, the doctrine of estoppel prevents the City of Raleigh from denying the maintenance obligations it accepted in 1996.

Had the City of Raleigh not accepted Oxbridge Court for maintenance in 1996, the developer and/or the residents could have petitioned the North Carolina Department of Transportation to accept Oxbridge Court for continuous maintenance.  However, because the City of Raleigh affirmatively, and without condition, accepted the street in 1996, there was no need for any party to take further or different action.  In other words, in reliance on the 1996 acceptance of Oxbridge Court, no alternative steps for road maintenance were taken, steps that are now impossible to take given the current condition of the road.

The case of Pritchard v. Elizabeth City 81 N.C. App. 543, 344 S.E.2d 821 (1986) is virtually on point.  At issue in Pritchard was vacation pay for City firefighters.  As the firefighters worked, they would receive personnel forms, signed by the city manager and the chief of the fire department.  These forms listed the accumulated vacation time, which was in excess of 360 hours.  The city then adjusted the employment records, removing all hours in excess of 360.  The City contended that a pre-existing ordinance limited accumulated vacation leave to thirty twelve-hour days, or 360 hours.  The firefighters argued that the City was estopped to deny them accumulated vacation time in excess of 360 hours because the City affirmatively represented that the firefighters had accumulated the excess horns.

The City responded by arguing that it could not grant more than 360 hours of accumulated vacation time and any representation that more than 360 hours was accumulated was “in error” and ultra vires. The Court found:

[The firefighters] each received personalized statements of compensation, signed by the fire chief and city manager, listing the accumulated leave in both hours and dollars. . . [S]uch a contract may become binding and enforceable upon the corporation through the doctrine of estoppel based upon the acts or conduct of officers of the corporation having authority...

Id. at 553-554, 344 S.E.2d at 827 (emphasis in original).  The Court went on to explain the reliance upon which the estoppel was based:  “It is also likely that some firefighters avoided taking vacation leave because, while it was still accumulating, its monetary value at termination was increasing.  Had they known they could not accumulate more than 360 hours, they presumably would have either used their vacation time or requested approval under Section 5(d) of the ordinance to accumulate 60 workdays (720 hours) for a special purpose.” Id.
Similarly, in this case, the City of Raleigh sent the October 21, 1996 letter, signed by the City Engineer and an Engineering Inspector III that accepted Oxbridge Court for “continuous maintenance.”  The City Engineer and an Engineering Inspector III were the City officials with authority to accept a road for maintenance.  And the unequivocal acceptance of Oxbridge Court was relied upon.  As in Pritchard, had the developer and/or residents known that the City of Raleigh only intended to accept the road upon annexation, they would have sought acceptance of the road by the State of North Carolina.  This action was not taken upon reliance on the October 21, 1996 letter.  Given the added fact that the City of Raleigh waited 12 years to notify anyone that they considered the October 21, 1996 letter to be “in error”, the State of North Carolina will not now accept the road for maintenance without it first being repaired.  This detrimental reliance, coupled with the City of Raleigh’s affirmative representation and failure to correct its alleged error for 12 years, is a sufficient ground for the City to be estopped from denying its maintenance obligations.

ACTION REOUESTED
The residents of Oxbridge Court respectfully ask the City Council to recognize the City of Raleigh’s maintenance obligations as accepted 12 years ago.  Specifically, we ask that the following steps be taken: 
a) The dangerous pothole be immediately repaired before someone is injured. Given the fact that there are a number of young children who regularly play and ride bikes in the cul-de-sac, the pothole should be immediately repaired before a serious injury occurs.

b) Oxbridge Court be placed on the City of Raleigh’s maintenance schedule. Given the City of Raleigh’s failure to maintain Oxbridge Court for 12 years, the street should be evaluated for necessary repairs, including resurfacing, if necessary.

As an alternative:
c) The City of Raleigh immediately repair the dangerous pothole.  At the same time, a punch list be obtained from the North Carolina Department of Transportation setting out the items necessary for the State of North Carolina to accept Oxbridge Court for maintenance.  The City of Raleigh should then perform the necessary items on the punch list and Oxbridge Court will be turned over for state maintenance going forward.  Under this option, the City of Raleigh should not be relieved of its maintenance obligations until the street is actually accepted by the State of North Carolina.  This alternative is a fair compromise going forward because if the October 21, 1996 letter was issued “in error”, as contended by the City of Raleigh, the street could have been turned over to the State for maintenance.  This option allows the parties to be placed in the position they would have been had the City of Raleigh not “erroneously” issued the October 21, 1996 letter.  This option is also a fair compromise given the $23,682.33 fee-in- lieu paid to the City of Raleigh.
We appreciate your time and look forward to an amicable and satisfactory resolution.
EXHIBIT A
October 21, 1996

Penny Engineering

2301 Stonehenge Drive

Suite 105

Raleigh, NC  27615

Dear Sir:
This is to advise you that a final Inspection has been made at Stonehenge 18. 

This inspection was made of the street at the following location and were found to have been completed according to the City of Raleigh standards and specifications and now accepted by the City of Raleigh for continuous maintenance.

Oxbridge Court - 400’ ± of 27’ b/b on a 50’ r/w from Kennebuck Court to the end of cul-de-sac.

This acceptance is subject to a one year guarantee against failure because of faulty workmanship or materials.

Sincerely,
Stewart J. Sykes 






Samuel B. Fish, Jr. 

City Engineer 







Engineering Inspector 

ce15sf3jt 
Additional Exhibits are available in the Oxbridge File in the City Clerks Office

Mr. Darer introduced Ms. Sekadlo to explain the estimated cost.   
Penny Sekadlo, 9220 Fairbanks Drive, Suite 220, Raleigh, NC  27613 – stated she has done a rough estimate between $6000 and $7000 to repair the potholes and to resurface the majority of the asphalt.  She stated it is an unfortunate situation and maintenance on a more frequent basis would prevent this.  She pointed out for any maintenance they are reaching the limit of the asphalt.  Mr. Isley questioned whether she received an original letter from the City of Raleigh in 1996.  She answered in the affirmative.  He asked had she worked on the project from start to finish.  They discussed briefly how the inspections were handled as it relates to North Carolina Department of Transportation (NCDOT).  Mr. West questioned the longevity of asphalt.  She replied it is usually fifteen years for asphalt life but if it is maintained it can be stretched to twenty five.  
Brian Darer, 8908 Oxbridge Court stated things could have been done differently in the nineties.  He pointed out from the moment this subdivision was approved in 1992 it was always an intent for the City of Raleigh to maintain this road and if it wasn’t the case NCDOT would have been the agency coming out.  He stated it was always the City of Raleigh that was going to accept this road but at some later time the City of Raleigh said they would only accept roads that are annexed and this is after the fact.  He stated he feels the City should repair this road and turn it over to NCDOT.  Mr. McCormick explained the inspections process.  He pointed out the City is not legally able to maintain anything outside the City.  He stated relating to the sewer cap the Public Utilities Department could resolve this.      
Public Works Director Dawson - stated if the City is to do a thoroughfare outside the City they have to go to City Council and do a resolution of authority and subsequently maintain those thoroughfares they build outside the City.  He stated they don’t have the authority to do it otherwise.  He stated they do inspections of all the streets developed in the ETJ.  He stated he does not know what happened in this particular letter of twelve years ago but the current language says it is eligible to be accepted for maintenance upon annexation.  He explained the City’s requirement for annexation deals with extending water and sewer.  He questioned whether this case has sewer and no water.  Ms. Sekadlo stated they have Raleigh sewer and the water is built to Raleigh’s standard but provided by Aqua a private provider.  Mr. Dawson stated typically if they extended water and sewer in this subdivision they would have been required to petition for annexation but the City may not have acted on this petition.  He pointed out there are roughly 1080 miles of streets the City maintains that are on the City System and because they are on this system the City gets Powell Bill money from the State of North Carolina or the gas tax to help with the cost of maintaining.  He explained they have not received any of this Powell Bill money on this particular street because the City has not accepted the maintenance of Oxbridge Street because it is outside the City Limits and they don’t feel they have the statutory authority to do so.    
Mr. Isley stated the issue he has is he reads the letter they received in 1996 and sees the people have inherited unfairness but he appreciates the City Attorney’s legal accordance.  He pointed out he feels the City of Raleigh has bond itself to do something.  He stated he feels if Staff can come up with a solution that may not require the City to go to some other group and find a way to get the situation resolved.  He elaborated on the City receiving approximately $25,000.00 in fee in lieu pay.  Mr. Dawson explained the fee in lieu was for improvement the developer was responsible for and chose to pay the fee in lieu rather than make the improvements.  He stated this money is set aside for improvements throughout the City and is not tied to any one particular project. He stated they are used in the general Capital Improvements Program.  
Mr. Koopman questioned if the cost estimate is accurate.  Mr. Dawson stated it would be hard for him to say if this is accurate or not.  Mr. Dawson briefly explained the current funding rate.  He stated they lost ground last year because of the increased cost of asphalt and the increased cost of maintenance.  He reminded they have been working with NCDOT on accepting some streets in the Harrington Grove area where there level of maintenance was worst than the City and they refused to accept those streets.  
Mr. Isley questioned whether some streets were accepted at an earlier timeframe.  Mr. Dawson stated there are very few streets out there that were in acceptable condition for the City to take.  The Committee had a lengthy discussion on street acceptance, maintenance, costs, legalities, curb and gutter, etc.  Mr. Dawson stated there is an option which is simply annexation.  He pointed out water would be added and this would result in the subdivision paying half as much for water.  The Committee expresses deep concern on this issue and advises the various parties get involved along with NCDOT and come up with a resolution.  Mr. Dawson stated the issue on the sewer cap can be handled because it was only brought to his attention today.  He stated Public Utilities can deal with this as a utility repair.  
Mr. West asked if this could be an exception and if the letter of 10/21/1996 was an error on behalf of the City of Raleigh.  Mr. Dawson stated it appears it was an error by the City.  Mr. West stated this brings us back to the old saying your word is your bond. 
Mr. Dawson stated for the City to maintain this street outside the City would be a precedent situation.  Mr. Koopman expressed great concern on something being done to fix this problem.  Mr. Isley stated he feels something can be done and he would like to hold this one time and see if they can come up with a creative solution because this has to be fixed.  The item was held in Committee. 
Adjournment - There being no further business, Mr. Isley announced the meeting adjourned at 5:20 p.m.

Daisy Harris Overby

Assistant Deputy Clerk

Dho/LPS 04/29/2008
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