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LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, October 14, 2008, at 4:30 p.m. in the City Council Chamber, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:

Committee






Staff

Chairman Philip R. Isley, Presiding


Assistant City Manager-Prosser
James P. West





City Attorney Tom McCormick

Rodger Koopman (Absent) 

Assistant Public Utilities 

Director Jackson  

Inspections Director Strickland







Senior Planner Barbour

Chairman Isley called the meeting to order at 4:30 p.m. and the following item(s) were discussed with action taken as shown. 

07-13 – Sewer Line/Stormwater Drain – 2610 Dover Road – Assistant City Manager-Prosser stated Staff would give a report on their findings.  Assistant Public Utilities Director Jackson highlighted the following report:

From: Jackson, Donna

Sent: Thursday, October 09, 2008 11:44AM

To: Prosser, Julian

Brook, Heather Crisp, Dale; russell.allen@ci.raeligh.nc.us ,Bowden, Danny

Subject: Law and Public Safety Committee Meeting -2610 Dover Road Item
The subject item was referred to the Law and Public Safety Committee Meeting as a result of the property owners’ concern over a sanitary sewer main that is under an addition to a house on his property at 2610 Dover Road. Public Utilities staff has investigated the condition of the 6-in clay main that runs under the house and found it to be in reasonably good condition. Public Utilities would like to relocate the sanitary sewer main from under the house and will at some time in the future, however the condition of the main does not warrant the City relocating the main out from under the existing house based on our current funding priorities. We use the following criteria to set the priority list for sanitary sewer main replacement.

1) Aged or damaged sanitary sewers where Sanitary Sewer Overflows (SSO’s) and/or sewer back-ups have occurred regardless of the size

2) Aged or damaged sanitary sewers where significant preventive maintenance is required to avoid SSO’s regardless of size

3) Inadequately sized sanitary sewers for hydraulic capacity causing or potentially causing SSO’s

4) Sanitary sewer mains under houses or buildings regardless of size

5) 6-inch sanitary sewer mains

6) Clay sanitary sewer mains

At this time this main does not fall under a high priority to be relocated. The property owner can move forward with relocating the sanitary sewer main at their expense out from under the house following City standards. The City’s position has been in these circumstances that the sanitary sewer main was there first, even if there is not a recorded easement and that the house is encroaching on the main.

Ms. Jackson concluded they currently have 51 sewer mains that need to be relocated that fit into the top two priorities for the way the department rates to replace sewer mains.  She briefly explained the priorities for these are the top two mentioned above in her report and will take approximately five years to complete.  She explained they don’t like houses built over sewer mains and they would like to have it moved or move it but at this time there is no funding.  The group briefly discussed access procedures for sewer mains, incidents where manholes are located under the house, and prevention.   

Tom Worth Jr., PO Box 1799, Raleigh, NC  27601. - stated he is accompanied by Robert Wyatt and he is aware of the situation relating to this as Ms. Jackson has described it.  The excerpts from the City Council minutes of August 5, 2008 are well done as well as the materials for today’s meeting.  He stated the bottom line is the house is built over a sewer main.  He pointed out the Wyatt’s would like to sell the property and a buyer has cancelled the purchase of the property because of the sewer main situation.  Mr. Worth stated five years is far too long for his client.  The title to the property has been researched back to 1941.  He reiterated as Ms Jackson previously stated no easements exist.  He stated they went back to 1928 and did find evidence of a prospective easement being on the property.  For reasons unknown there was never an easement imposed across the subject property.  He concluded they have done quite a bit of research and found in North Carolina law there is no real precedent for a situation like this and they feel in this situation the City’s position is the sewer main was there first and if you want it removed on a high priority the property owner needs to remove it.  He stated this is not a fair position for the City to take.  He stated his clients are prepared to step up and provide the necessary easements.  He stated he pluralized easement because apparently there is a renegade storm utility some where under this property also.  He pointed out several issues could be dealt with all at one time.  He pointed out Mr. Bowden knows more about the stormwater issues.  They would like to have it removed in a collaborative and cooperative manner and would like to have it moved sooner rather than later.    
Mr. Isley questioned stormwater funding and the relocation procedure.  Attorney McCormick briefly discussed the relocation process.   
Stormwater Manager Bowden - explained size, and location of the pipe and pointed out stormwater uses on private property is different from sanitary sewer and the City does not usually maintain them.  He explained if this were a new subdivision the City would require private drainage easements be maintained by the property owner and they have seen instances like this where there is no private.  The group had lengthy discussion on cost, private properties as they relate to stormwater, location, permitting, etc.  

Tom Worth Jr., PO Box 1799, Raleigh, NC  27601 - questioned whether the stormwater is under the main house or the addition to the property.  Mr. Bowden stated it appears it is under the main house and the sanitary is under the addition.  Mr. Worth pointed out they find no records of these easements at all.  Mr. Isley questioned when this area was developed.  Mr. Worth stated the recorded plat for this record is 1938-15.  He pointed out on this plat the City Limits line is shown.  It looks like initially this property was outside the City Limits and the sewer came a little later and concluded the storm drainage was more than likely on the property and the Wyatt’s are the proud owners of this also.         
Robert Wyatt, Blue Marlin Holdings, LLC - stated if he could get a definite commitment from the City he feels this would alleviate part of his problem.  Mr. Isley questioned if Staff has a solution.  Ms. Jackson reiterated the 51 locations have already been scheduled and is high priority that will take five years.  Mr. Wyatt pointed out several buyers have come to look at the property wanting to move the house and build on the lot.  He stated if this was done time would be an issue.  Mr. Isley explained he would like to have it done earlier but he would not like for anyone else to be muscled out because of this.  Ms. Jackson pointed out the 51 projects scheduled are the ones that could cause sanitary overflows. 
Mr. West asked what has been done in situations like this before.  Ms Jackson stated the only situations she has known to become priority were the ones that were deteriorated or broken under the house.   
Mr. Isley questioned if the developer were to knock the house down what would be the cost.  Ms. Jackson determined the cost would be calculated between 100 and 125 feet.  Mr. Wyatt stated they were not aware the stormwater was present. Mr. Isley elaborated on the issue of the sewer line versus the stormwater drain determining Staff is not responsible to move the sewer line but questioned if it would make sense to move the stormwater.  Lengthy discussion continued on cost sharing, easement removal, length of time to remove, priorities as it relates to the case, reimbursement, similar cases, prevention, etc.  Mr. Isley stated he would like to see this done in three years.  Mr. Worth stated if this could be referred to administration they would get with Staff very quickly with direction as to what steps to take and confirmed that Ms. Jackson would be their contact.  Mr. Isley stated they should work with City Staff on cost sharing and the City Attorney recommended this item be referred to Administration.  The Committee recommends referring this item to Administration to work with the property owner on a possible cost sharing solution.  By consensus the item was referred to Administration.
07 – 17 – Site Plan Re-review Fees – Hedrick Subdivision Appeal – Senior Planner Barbour reviewed the case history and highlighted the following information:
[image: image1.emf]
In conclusion Mr. Barbour explained Dr. Hedrick objects to payment of applicable review fees for 7.9 acres in the Hedrick Subdivision.  He briefly discussed the history of development review fees. He stated the new fees went into effect in January 2007 but prior to this time there were no re-review fees for preliminary subdivision like this one.  He explained briefly the procedure of the new fee schedule and the re-review fee to each applicant.   The group confirmed this would be the fourth re-review for the  applicant and reviewed what the resubmittal procedures are.   
Dr. William Hedrick, 1978 Old Crawford Road, Wake Forest, NC  27587  stated they submitted the plan in December of 2007 and received comments in January.  He explained because he was asked to put a road beside the two lot area they tried to separate the  two lots.  Mr. Isley questioned how the property is zoned.  Mr. Hedrick stated it is zoned Industrial -1 Conditional Use.  He stated in 2002 he tried to get this rezoned to Mixed Use but it was denied.  He explained the location of the lots and the surrounding area.  He stated Staff wanted him to do initially was to put half of the road on the two acre lot and the other half on the adjacent lot and he did not feel this was appropriate.  He stated he went before Council to have this waived and Council sent him to the Planning Commission to work out something that would be satisfactory to both parties.  He briefly gave a history of his application process.  He stated they agreed with staff to put a road between the two lots.  He stated at this point they created a plan for Staff and resubmitted the plans to Staff with a check in the amount of  $1500.00.  He stated after the review they received some comments on some small issues including the water main.  He continued to briefly discuss the changes they made and determined after every review was done he paid a total of $4500.00.  In conclusion it would have been appropriate for the Planning Staff to ask for everything during the review process and the property owners should not be required to pay.     
Senior Planner Barbour - stated he would differ with the applicant in that the first review made them aware of the need for this street and it was the applicant’s decision to seek approval of the variance from the Planning Commission without the street and their desire to work with Staff would change the layout on the third review to bring the case to where it is today. He stated they would not be having a fourth review if the first plan in the door would have had the street on it.  He concluded they are fairly minor changes but from Staff’s view point they have tried to follow Council’s policy diligently in their fee schedule.  He stated they make mistakes and fess up to it.  In this case they felt it was the applicant changing the plan which necessitated what makes a fourth review.  
Dr. William Hedrick, 1978 Old Crawford Road, Wake Forest, NC  27587 - asked to rebut Mr. Barbour’s comments.  He explained when they returned to Staff they compromised and agreed to put the road in between the two lots and would go into the property adjacent to this.  He stated Staff agreed this was a better plan than the original plan proposed by Staff.  He stated the road they compromised and agreed on is more superior to the original proposal.  Mr. Barbour agreed the layout they have currently meets their standards.  Dr. Hedrick stated he feels the fee is excessive.  
Mr. Barbour stated initially they tried to find a compromised position that Staff felt like would encumber less of the applicant’s site and the Planning Commission felt like that compromise was not necessarily the best and they worked with the applicant to come up with the current alternative.  He stated Staff is very pleased to approve this layout and feels like it serves as a public interest.     
City Attorney McCormick stated they owe for one more review. 

Mr. Isley stated he voted against development fees but he does not feel Mr. Hedrick has made a good enough case for the Committee to approve his request.  He stated he can not waive a City policy and reiterated that Mr. Hedrick did not present his case to make the group change or grant the request to relieve the resubmittal fees for the Hedrick Subdivision.  
In summary Mr. Hedrick stated this was an effort to try and satisfy Staff and the adjacent property owners as well as the property owners and he believes this would be a better plan than what Staff had proposed originally and they have gone the extra mile to take care of what Staff felt was appropriate and because of what Staff has requested it has cost an additional $1500.00.  
Mr. West pointed out there is conflict in terms of how people interpret this project and he cannot support a waiver of fees. 

Mr. Bradshaw, Planning Staff - stated the meeting that City Staff, Dr. Hedrick and Mr. Gleason had was with the Planning Staff and the Transportation Department and the meeting did not include the Public Utilities Department which is required to put in the water line.  
Mr. Barbour stated there is not a public street in Raleigh that was ever built without a waterline in it and there standard details are very plain in regard to construction of a public street.   

After lengthy discussion the Committee upheld Staff’s recommendation.  By consensus the Committee recommends upholding Staff’s’ recommendation to deny Mr. Hedrick’s appeal relating to re-submittal fees.  He stated this was an oversight and a simple fix.  It was relatively a minor fix in the scheme of things but it is what it is.  
07-07 Standards for Private Use Public Spaces – Inspections Director Strickland stated this request involves the private use of public spaces and the street vendors.  He explained when the ordinance was originally adopted the ordinance allowed any number of carts per block face provided they were at least 100 feet apart if they sold similar products or five feet apart if they did not.   In April of this year the Council amended several parts of the ordinance.  One of which the number of carts allowed per block face was limited to no more than two no matter what they sold.  He stated Mr. Squire’s request is to allow ice cream and other items to be an accessory to perhaps a hot dog person.  There have been issues with him involved at two other locations.  Mr. Squires came down to get a permit to sell ice cream and the permit was issued to Mr. Squires as long as it was within a 100 feet of that vendor.  The issues that Mr. Squires has had with the vendors have not been pleasant and the City and Police have been in the middle of it.  Mr. Squires is asking the Committee to allow him to sell ice cream.  City Staff has recently permitted him to sell ice cream in front of the New Convention Center.  He concluded Staff does not support the request.   
Cary Squires, 1400 Harvey Johnson Road, Raleigh, NC - stated the history of his current permits. He stated once everything was amended he was told the ice cream permit he currently held was no longer valid and had been revoked.  He stated the first permit issued did not meet the 100 foot requirement so he moved.  He explained the situation of his permit being revoked and he had no knowledge when the move was made.  He concluded basically all he wanted to do was sell ice cream.  He discussed briefly the standards of the 100 foot rule.  He expressed concern of how permits are moved.  The group discussed briefly footage, permitting, items sold, generators, rules of the health department and equipment.  
Mr. Strickland stated you have to keep in mind they are talking about the public right of way and the changes made in April were made as a result accommodating different vendors.  He stated several are experience in a new territory of what the City is trying to do to get public space.  He stated the changes that were made were made with his support and it made it easy to enforce the ordinance.  He stated Mr. Squires is proposing to do what he wants in his ten foot area.  These areas need to be aesthetically pleasing. He stated it is very difficult to police this issue and this is a very competitive business.  He pointed out they receive complaints almost weekly about one vendor versus another vendor.  This is usually not from the public but from the vendors.  The cleaner the regulations are the easier it is for Staff to enforce.  Mr. Strickland stated he does not support this.  
Cary Squires, 1400 Harvey Johnson Road, Raleigh, NC – stated the piece of equipment he is proposing to use fits within the footprint of his cart the measured space they are given and he would not go outside of this footprint.  He stated they are aesthetically pleasing.  
Mr. Isley stated he can’t support this and pointed out it is a great opportunity to be in front of the Convention Center.  
Mr. West stated he has support Mr. Strickland and can’t support Mr. squire’s request.  

By consensus the Committee recommends removing this item from the agenda with no changes in the Standards for Private Use Public Spaces.
Adjournment - There being no further business, Mr. Isley announced the meeting adjourned at 5:30 p.m. 
Daisy Harris-Overby

Assistant Deputy Clerk
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