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LAW AND PUBLIC SAFETY COMMITTEE 

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, March 9, 2010 at 9:00 a.m. in the Room 305, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present: 

Committee   






  Staff

Chairman Mary Ann Baldwin, Presiding  
Assistant City Manager Prosser

James P. West (Excused)


City Attorney Tom McCormick  

John Odom (Late)



Major Deck-Brown (RPD)









Officer Draughon (RPD)
Chairman Baldwin called the meeting to order at 9:10 a.m. and the following item(s) were discussed with action taken as shown.  

Item #09 – 06 – Fallen Tree – 309 Angier Avenue 

Chairman Baldwin asked Staff for a brief report.   

Assistant City Manager Prosser explained a large dead pine tree fell from City of Raleigh property onto Mr. Gay’s rental property at 309 Angier Avenue. He stated Staff has reviewed this case and there was no prior notice to the City that there was a problem. 
Delbert P. Gay, 7208 Tanbark Way, explained on November 17, 2009 a large dead pine tree fell from City of Raleigh property onto the yard of his rental home at 309 Angier Avenue and damaged his chain link fence.  He stated the dead tree was located behind the home next door and he did not know the tree was there since there is a large fence blocking his view.  He stated after calling Danny Raynor with the City of Raleigh to inspect the damage, he filed a claim on December 1, 2009.  He stated Associated City Attorney Nicolette Fulton asked him to send some photographs of the damage and an appraisal.  He stated he paid Lowe’s $35 to make an appraisal and then he received a letter denying his claim.  He has stated he feels the City should remove the dead tree and repair his fence or pay him the $1,760.02 which Lowe’s said would take to make the repairs.  The City of Raleigh should inspect and maintain their property because someone could get hurt.  Mr. Gay questioned why the City asked him to go out and spend money on an appraisal if they were not going to pay.  .

Associated City Attorney Nicolette Fulton stated when she was investigating the claim she was going through all the facts Staff provided and the statement of Mr. Gay.  She stated Mr. Gay quoted an estimate of damages at $1200.00.  She explained she asked him where he got a total of $1200.00.  She stated Mr. Gay said this is what he feels it is.  She asked if he had any estimates for the $1200.00 figure.  She stated he answered in the negative.  Ms. Fulton informed Mr. Gay she could not advise him one way or the other but it doesn’t hurt to get an estimate.  She concluded while Mr. Gay was in the process of getting an estimate she continued her legal research on case law and she found in North Carolina, a city is only legally responsible for damages for injuries caused by a defect if the city had prior notice of its existence.  Based on her analysis, the City is not obligated for the loss Mr. Gay has described.  
Chairman Baldwin asked if Staff should refund Mr. Gay’s $35.00. 

Mr. Odom confirmed whether the tree was on City property or Mr. Gay’s neighbor’s property. Mr. Gay stated the property is City Property.  The group had a brief discussion on whether or not the $35.00 appraisal fee should be refunded.  They concluded the appraisal fee should not be granted. 
Mr. Odom motioned to deny the claim it was seconded by Ms. Baldwin and put to a vote and passed unanimously.  
The Committee recommended supporting the recommendation of the City Attorney to deny this claim. 
Item # 09-02 Amplified Entertainment Ordinance - City Attorney Tom McCormick stated he would like to have a little dialogue with the Committee to see exactly what should be done with this item.  He pointed out there are two issues floating around on this item.  The first issue is about opening doors or windows on Glenwood Avenue.  He stated there have been a couple of club owners come in about four to six months ago to apply for a special use permit for outdoor amplified entertainment.  He talked about a request and petition that came into Council regarding a club on New Bern Avenue.  He stated in the discussion of the request at the Council table Mr. Crowder indicated the amplified entertainment issue is in Law and Public Safety and questioned whether this needs to be looked at.  He explained there is one citizen requesting some changes that might ameliorate the facts of the ordinance.  You have the Council member suggesting you might tighten up the ordinance. He stated the Attorney’s office has done some research on a number of other cities and suggested putting this information in spread sheet form.     
Ms Baldwin questioned in other cities how entertainment areas are even though this is not an entertainment district.  Mr. McCormick stated it’s all over the board.  They looked at California, New York, London, big cities, little cities, etc.  There is hardly any one who does it the same. He explained this is why it needs to be in a better spread sheet form.  He stated Major Deck-Brown is present with Officer Draughon who is here to talk about noise.  He stated they need to decide if today the Committee would deal with Mr. Armra’s issue and how to deal with it. If this is what the Committee wants to do then they need input on how or if the police are able to measure discreet noise from each individual club.  At some point they may want to talk about creating an entertainment district which might have different rules than the City at large.    Mr. McCormick pointed out there is a provision for this in the Code but they haven’t created one.  He asked for some guidance about how much they want to look at and if they go further and start talking about the entertainment district it will probably be a good idea to have folks like the club operators on Glenwood avenue and some of the neighbors in the area and other people to get both sides of where to go with this.   He explained with the two issues at hand there is a small issue and a much bigger possible issue if it is something the Committee wishes to take on.  
Chairman Baldwin stated it seems to her from a measurement aspect of this is the part that is difficult. We really haven’t had a way of measuring.  I think the street noise is just as loud as the noise from the club.  
Attorney McCormick stated he feels this is true and this has always been a part of regulating club noise is ambient noise.  Part of this is where they are measuring sound, and the question is what kind of sound do they measure.  He questioned are they measuring all sound, is it base noise, etc.  He explained base noise and how it is measured.    In some instances you are not in violation unless the noise can be heard inside a residence. He stated there are many ways to measure.  He concluded the Committee may want to here this request again and decide how to deal with it and decide whether to go further with the entertainment district. 
Mr. Odom suggested hearing from Mr. Amra and the Police Department on noise and measurement.  
Alex Amra, 106 Glenwood Avenue stated he has a couple businesses on Glenwood Avenue and Amra’s has looked at some of the entertainment districts.  The current problem is measurement and he feels he can come up with a measurement.  They have talked with police officers about bringing the equipment down and standing outside the club to come up with a measurement while listening to the music.  He explained one would need a lot of base to come up with some of the numbers already in the Code.  
Ms. Baldwin questioned if his particular issue was having the doors opened to the club.  He talked briefly about the Warehouse District and the rules being changed some years ago.  He concluded this basically made everyone close their doors.  
Mr. Odom questioned whether there have ever been any complaints with Mr. Amra answering in the negative.  Mr. Amra stated he has one neighbor across the street that they work with.  They have put curtains up to muffle the noise.  He stated he and his brother helped the neighbor financially with the installment of windows.  Mr. Odom questioned whether a new ordinance was passed.  Mr. McCormick intervened to say the ordinance has not changed.  He stated the ordinance has always prohibited conveying sound outside the premises unless you have an outdoor amplified entertainment permit.  He talked about a couple of establishments that already have these type permits.  Mr. Amra stated the problem is the word convey.  Everyone assumed convey meant putting speakers outside and not opening windows and doors.  This is the assumption a few people made.  He stated they did not sit tables out they just opened their windows and doors.    
Ms Baldwin questioned the Special Use Permit process.  She asked if Mr. Amra had this permit would he be able to open his doors and windows.  Mr. McCormick answered in the affirmative.  Mr. Amra stated this is just another permit he does not feel he needs. He asked why can’t they use the special use rules and apply them to his current permit.  He briefly talked about the rules that apply now for the permit he holds.  He stated these rules allow you to play until 11:00 p.m. on Friday and Saturday.  
Mr. Odom stated the problem is not this particular club but other clubs that will take advantage of opening doors and explained some of the scenarios that this would result in.  
Mr. McCormick stated this is one reason they thought this would be a time to consider this entertainment district concept to solve the problem.  Glenwood is a concentration of clubs and restaurants. Maybe they are at a point in their growth as a city there is a place for something like this.  He pointed out there are people who live here that may feel totally different.    Mr. Amra asked with this type district what’s to stop people from having bands on their patios every night which would make it louder and worse.   The group briefly discussed the special use permit and entertainment districts relating to rules and regulations.
Mr. Odom stated there are some places that can open the doors and it is not disturbing to the people. He questioned if Mr. Amra has ever run a test.  Mr. Odom stated spring is coming and could they allow this to happen.  Mr. McCormick stated some of the other establishments would be doing this and there would be a baseline.   Mr. Odom asked if these places can do it why can’t Mr. Amra do the same.   Mr. McCormick explained these establishments applied for a special use permit and Council made a decision after hearing both sides that the noise would not be bothersome.   He stated the easiest way to solve Mr. Amra’s immediate problem would be to apply for a special use program.  If the Committee wanted to do something for the whole street this is a bigger issue.  
Ms. Baldwin stated it seems the easiest way to resolve this is for Mr. Amra to apply for the special use permit.  She stated she does want to discuss how noise is measured.  She does not want to open up a can of worms and she is not interested in putting anybody out of business or making it more difficult to do business.  She stated Councilman Crowder had asked that the Committee to take a look at this and in fairness she would like to discuss other noise related issues.  

Major Deck-Brown introduced Officer Draughon as a Sound Meter Operator.  She stated he will demonstrate how the equipment is used to address the ambient noise and club noise as it relates to getting the qualified measurements the department needs to enforce violations. 
Officer Draughon stated the main four sections of the ordinance that addresses how an officer measures sound is in Section 12-5002, Section 12-5003, Section 12-5004 and Section 12-5009 of the Code.  He stated Section 12-5002 through 12-5004 are basically the sound meter qualifications.  He stated Section 12-5009 explains a two complainant standard. He highlighted the following sections extensively:  
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CHAPTER 5.
NOISE
Sec. 12500l Definitions.
See. 125002 Measurcmen: technigues.
Sec. 12-5003.  Sound emission standards and limitations.
Sec. 125004, Exception o limitation standards.
Sec, 12-5005. " * Vehicular noise limits.
Sec. 125006, Unlawful noise.
Sec. 12-5007.  Prohibited noscs.
Sec. 12-5008.  Sound magification.
Sec, 12-5009.  Presumption in prosecution for noise violation.
Sec. 12-5010.  Burden of persuasion regarding exceptions (o nolse re-
strictions.
Sec, 12-5011,  Penalties for vialation of noise restrictions.

e ——— et T et ————
Sec, 12-5001.

DEFINITIONS.

S ——————————————————

1In addition to the common meanings of words, the following
definitions shall be used in interpreting §§12-5001 through
12-5011 of this Code.

““A” weighting scale. The sound pressure level, in decibels,
as measured with the sound level meter using the “A"

weighted network (scale). The standard unit notation is i

dB(A).

Ambient base noise level, The average sound pressure level
in dB(A) during a reasonable period of time, as determined
by employing a sound level meter as described in §12-5002
and excluding impulsive sounds.

ANSI. American National Standards Institule or its succes-
sor bedies.

Construction. On-site erection, fabrication, instailation, al-
teration, demolition or removal of any structure, facility or
addition thereto, including all related activities, including,
but not restricted to, clearing of land, earth moving, blasting
and landscaping.

Daytime hours. 7:00 am. to 11:00 p.m., local time,

dB(A). Sound level in decibels, determined by the “A™
weighting scale of a standard sound Jevel meter having char-
acteristics defined by the American National Standards
Institute, Publication ANSI, § 1.4-1971, for a Type 2 instru-
ment.

Decibel (dB). A unit of measure, on a logarithmic scale, of
the ratio of the magnitude of a particular sound pressure loa
standard reference pressure, which for purposes of
§§12-5001 through 12-5011 shall be 0.0002 microbars.

[Emergency work. Work made necessary to restore propert
toa safe condition, work required to protect, provide or pre
vent persons or property from danger cr potential danger; o
work by private or public utilities when restoring utility ser
vice.

Nighttime hours. 11:00 p.m. to 7:00 a.m., local time,

Person. Any individual, corporation, partnership, firm
association, trust, estate, public or private institution, group
agency, political subdivision of this Srate, any other state o1
political subdivision or agency thereof or any legal succes-
sor, representative, agent or agency of the foregoing.

Sound level. In decibels, a weighted sound pressure level de-
termined by the use of a sound level meter whose character-
istics and frequency weightings are specificd in ANSI stan-
dards.

Sound level meter. Any instrument certified to meet or ex-
ceed ANSI standards which includes an omnidirectional mi-
crophone, an amplifier, an output meter end frequency
weighting network(s) for the measurement of sound leve],

Sound-magnifying device. Any device or machine for the
magnification of a human voice, music or any other sound.
“Sound-magnifying device” shail not include emergency
warning devices on police, fire, ambulance or other emer-
gency vehicles, nor shall it include horns or steam whistles
which are used for purposes authorized by §12-5007.

Sound pressure level. In decibels, twenty (20) times the log-
arithm to the base 10 of the ratio of the magnitude of a partic-
ular sound pressure to the standard reference pressure, The
standard reference pressure is 0.0002 microbars.

Sound source. Any person, animal, device, operation, pro-
cess, activily, or phenomenon which emits or causes sound.

Unnecessary noise, Any excessive or unusually loud sound
or any sound which disturbs the peace and quiet of any
neighborhood or which does annoy, disturb, injure or endan-
ger the comfart, repose, health, peace or safety of any person
or causes damage to property or business.

(Ord. No. 1977-580, §1, 7-5-77; Ord. No. 1978-773, §1, 4-18-78; Ord. No.
1980-508, §1, 10-21-ED; Ord. No. 1992-240, §2, 7-20-93)

State law reference: Authority to regulate noise, G.S. 160A-184.

s St S W
Sec. 12-5002. oo

MEASUREMENT TECHNIQUES.

I ———————————————————————————

(a) Noise measurements shail be made al the property line
of the property where the noise lo be measured is being
generated, If measurement on private property is not
possible or practical, noise measurcments may be made
at the boundary of the public right-of-way which ad-
Jjoins the complaining property. Such noise measure-
ments shall be made at a height of at least foor (4) feet
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(Ord, No. 1977-580, §2, 7-
1980-508, §§2—5, 10-21-

above the ground and at & point approximately ten {10)
fect away from walls, barriers, obstructions (trees,
‘bushes, etc.) on a sound level meter operated on the “A”
weighting network (scale). In the case of noises within
multifamily or’ multitenanted structures, noise mea-
surements shall be made in the complaining unit at a
height of at least four (4) feet above the floor and at a
point approximately equi-distant from ail walls on &
sound level meter operated on the “A” weighting net-
work (scale).

No individual other than the operators shall be within
ten (10) feet of the sound level meter during the sample
period.
Sound measurements skall be conducted at that time. of
day or night when the suspect noise source is emitting
sound.

The sound level measurement shall be determined as
follows: N

(1) Calibratethe sound level meter within one (1) hour
before use.

(2) Setthe sound level meter on the “A" weighted net-
work at slow response.

(3) Setthe omnidirectional ‘microphone in an approxi-
mately seventy-degree position in a location
which complics Wit subsections (a) and (b)
above. The operator of the sound level meter shall
face the noise source and record the meter's
instantaneous response (reading) observed at con-
secutive ten-sccond intervals until one hundred
(100) readings are obtained.

(4) Recalibrate the sound level meter after use.

1t shail be unlawful for any person to interfere, through
the use of sound or otherwise, with the taking of sound
level measurcments.

Ord. No. 1978-773, §2,4-18-78; Ord- No.
; Ord. No. 1981-725, §§1—3, 8-4-8

1003-240, §1, 7-20-93)

————————— T —————
Sec. 12-5003.

SOUND EMISSION STANDARDS AND
LIMITATIONS.

(a)

Unless otherwise specifically indicated, it shall be un-
Jawful for anyone to cause or atlow the emission of
sound from any source or sources which when mea-
sured pursuant to §12-5002 exceed the maximum deci-
bel Limits specified in Table 1. Ten (10) readings above
the allowed decibel limits attributed to the sound source
or sources shall constitute prima facie evidence of a
violation of this ordinance. The sound meter operator

may cease taking readings as s00n 25 the readings al-
ready taken show a violation of this ordinance. It shall
not be necessary to complete all one hundred (100)
readings if a fewer number have already indicated 2
violation of the ordinance, :

Table 1. Maximum Noise Limitations

dB(A)
Daytime Nightime
(7:00a.m. (11:00 p.rm.
3 to

Zoning disiricts 11:00p.m) 7:00am.)
Residential 55 45
‘Residential Business Office and
Institution, Buffer Commercial,
Shopping Center and Neighborhood
Business 60 55
Thoroughfare, Indusmrial 70 65

(b) When a noise source can be identified and its sound is
measured in more than one district, the average of the
noise limitations of the two (2) districts shall apply.

(c) Notwithstanding the location of hospitals, rest homes,
family care homes, group care facilities, public or pri-
vate or parochial school or day care facilities, it shallbe
unlawful for any person to cause or allow the emission
of sound onto the structures of such uses which excecds
the maximum noisc limitations for residential zoning
districts.

(d) For activities which are necessary for ratlroad opera-
tions it shall be unlawful for any person to cause or al-
low the emission of sound from the boundaries of rail-
road rights-of-way which exceeds eighty (80) dB(A) for
daytime and scventy-five (75) dB(A) for nighttime,
without regard for the zoning district of the abutting

property.

(Ord. No. 1977-580, §3, 7-5-77; Ord. No. 1980-508, §§6—-10, 10-21-80;
Ord. No, 1983-153-TC-190, §15,7-19-83; Ord. No. 1988-291-TC-327, §14,
12-13-88; Ord. No. 1993-240, §§3—5, 7-20-93)

—————————
Sec. 12-5004.
EXCEPTION TO LIMITATION STANDARDS.

S —

The maximum noise limitation standards defined in
§12-5003 shall not apply to the following sources:

(a) Emergency waming devices or safety signals;
(b) Lawn care equipment and agricultural field equipment
used during the daytime hours;

(c) Equipment being used for construction, provided that
all equipment is operated with all standard equipment
manufacturer’s mufflers and noise-reducing equipment
in use and in proper operating condition.
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{d) Parades, fairs, circuses, other similar public entertain-
ment events, sanctioned sporting events, sporting ac-
tivities laking place in areas set aside for such activi-
ties, or any activities normally associated with any of
the above;

(e) Bells, chimes and similar devices which operate during
daytime hours for a duration of no longer than [ive (5)
minules in any given period;

(f) Emergency work,

(g} Sixly-cycle electric transformers; or

(h) Emission of sound from any source or sources on
public rights-of-way.

(i) Excavation and loading of spoil and excavation mate-
rials from siles located within the boundarics of the
secondary fire district as described in §3-2034.

) Excavation and loading of spoil and excavation mate-
rials from sites located on City owned sanitary landfill

sites.
(Ord. No. 1977-580, §3, 7-5-77; Ord. No. 1980-508, §§11, 12, 10-21-80;
Ord. No, 2005-785, §1, 3-1-05)

o

Sec. 12-5005.
VEHICULAR NOISE LIMITS.

(Reserved)

Sec. 12-5006.
UNLAWFUL NOISE.

In addition to any other violation of this Code, it shall be
unlawful (o emit any unreasonably loud, annoying, fright-
ening, loud and disturbing or unnecessary noise, Specifi-
cally, it shall be unlawlul to emit noise of such character,
intensity or duration as to be detrimental to the life or health
of uny individual.

(Ord. No. 1977-580, §3, 7-5-77)

Sec. 12-5007.
PROHIBITED NOISES.

In addition lo any other violations of this Code, the

Jollowing nets are specifically declared to be unrcasonably

loud, annoying, [rightening, loud and disturhing or nnuec-

essary noise, the emission of which shall be unlawful. Such
enumeration shall not be deemed to be exclusive:

{n) The sounding of any homn or signal device on any
automobile, molorcycle, bus or other vehicle while not
in motion, except as a danger signal, or if in motion,
only as a danger signal after or as brakes are being
applied and deceleration of the vehicle is inlended; the

)

©)

@

(©)

U]

(g}

(b}

0]

@
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creation by means of any such signal device of any
unreasonably loud or harsh sound; and the sounding of
such device for an unnecessary und unreasonable
period of time.

The use of any gong or siren upon any vehicle other
than police, fire, ambulance or other emergency vehi-
cles.

The playing of any radio, phonograph, amplifier,
television, tape deck, tape recorder, or musical instru-
ment in such a manner or with such volume during the
nighttime lours as to annoy or disturb the quiet,
comfort or repose of any persort or persons in any
dwelling, hotel, malel or other type of residence.

‘The use of any automabile, motoreycle or other vehicle
$0 oul of repair, so loaded or in such manner as to
create loud or unnecessary graling, grinding, rattling or
other naise.

‘The blowing of any steam whistle attached (o any
stationary boiler, except to give notice of the time to
begin or stop work or as warning of danger.

The discharge into the open air of the exhaust of any
stationary internal combustion engine or molor vehi-
cle, except through a muffler or other device which
will effectively provent loud or explosive naises there-
from.

‘The erection (including excavating), demolition, alter-
ation or repair of any building or other structure in a
residential or business district other than between Lhe
hours of 7:00 am. and 8:30 p.m., except by permit
{from the building inspector when, in his opinion, such
work will not create objectionable noise; upon com-
plaint in writing of the occupant of property near the
location of the work, the building inspector shall
immediately revoke the permit and the work shall be
immediately discontinued. The building inspector may
permit emergency work in the preservation of public
health or safety at any time.

The creation of any e ve noise on any stieet
adjacent to any school, institulion of learning or court,
while the same are in session, or within one hundred
fifty (150) fect of any hospital, which unreasonably
interferes with the work of such institution or which
disturbs or unduly annoys patienls in the hospital.

‘The creation of loud and excessive noise in connection
with loading or unloading any vehicles or the opening
and destruction of bales, boxes, crates and containers.

The shouting and erying of peddlers, barkers, hawkers
or vendors which disturbs the quict and peace of the
neighborhood.
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(k) The use of any drum, loudspeaker or other instrument
or device for the purpose of attracting attention by
creation of noise 10 any performance, show or sale or
display of merchandise.

{I) The conducting, operating or maintaining of any ga-
rage or filling station, or the repair, rebuilding or
testing of any motor vehicle in any residential district,
50 as to cause loud or offensive noises lo be emitted
therefrom during the nighttime hours.

{m) The firing or discharging of firearms in the streets or
elsewhere for the purpose of making noise or distur-
bance, excepl by permit from the Police Department.

(n) The creation of excessive noise by the operation of an
airplane over the City by stunting, diving or otherwise
operating an airplane for the purpose of advertising or
otherwise.

(0) No person shail keep or maintain, or permit the
keeping of, on any premise, owned, leased; occupied
or controlled by such person, any animal or fow]
otherwise permitled o be kept which, by habilual or
frequent sound, cry, howling, barking, squawking,
meowing or other noise, shall disturb the quiet, com-
fort or repose of any person.

(p) The operation on public property or on public vehicu-
lar areas of any sound amplifier which is part of, or
connected Lo, any radio, sterea receiver, compact disc
player, cassetle tape player, or other similar device
when operated in such a manner as to be plainly
audible at a distance of fifty (50) feet from the
building, structure, or vehicle in which it is located is
prohibited and is a violation of this section.

The provisions of this section shall apply neither in the
secondary fire district as described in §5-2034 of this Code

nor on publicly owned sanitary landfill property.
(Ord. No. 1977-580, §3, 7-5-77; Ord. No. 1980-508, §13, 10-21-80; Ord.
No. 1999-538, §1, 4-6-99; Ord. No. 2005-785, §2, 3-1-05)

S ———
Sec. 12-5008.

SOUND MAGNIFICATION.
I ————————————————

Except for parades and related activities, it shall be unlawful
for any person to use or operate on or over any streer within
the City any radio, phonograph or other similar mechanical
device to preduce sound or any mechanical loudspeaker or
other sound-magnifying device at a level of volume greater
than fifty-five (55) dB(A). Any such operation shall be
unlawful unless such loudspeaker or other mechanical
sound-magnifying device shail be equipped with a meter by
which the power oulput can be registered and determined,
50 that the volume shall be limited in accordance with the
restrictions hereinbefore specified; and it shall be unlawful
to operate any such equipment or device without a license

from the Ciry as provided by this Code. No such equipment
or device shail be used ar operated on the streets of the City
during the period between sunset and 9:00 a.m. Further, no
such equipment or device shall be operated lo produce
magnified sounds along that portion of any street within the
block where there is located any school, institution of
learning, or court, while the same are in session, or where
any hospital, funeral home, undertaking establishment is
located, or where a funeral is being conducted at any place.
Further, no such equipment or device shail be operated on
the streets of this City on Sunday.

{Ord. No. 1977-580, §3, 7-5-77; Ord. No. 1978-773, §3, 4-18-78)
Cross reference: Sound amplification in mall, 9-7026.

Sec. 12-5009.
PRESUMPTION IN PROSECUTION FOR NOISE
VIOLATION.

‘The complaints of two (2) or more persons, at least one (1)
of whom resides in a different home from the other
caomplaining person or persons, or the complaint of one or
more persons, when combined with the complaint of a duly
authorized investigating person, shall be prima facie evi-
dence that such sound is a loud and annoying, frightening,
loud and disturbing, unreasonably loud or wanecessary

noise.
(Ord. No. 1977-580, §3, 7-5-77)

Sec. 12-5010.
BURDEN OF PERSUASION REGARDING
EXCEPTIONS TO NOISE RESTRICTIONS.

In any proceeding pursuant (o §§12-5001 (hrough 12-5011
of this Code, if an exception stated in §§12-5001 through
12-5011 would limit an obligation, limit a libility or
eliminate either an obligation or a liability, the person who
would benefit from the application of the exception shall
have the burden of persuasion that the exception applies and
that the terms of the exception have been mel.

(Ord. No. 1977-580, §3, 7-5-77)

Sec. 12-5011.
PENALTIES FOR VIOLATION OF NOISE
RESTRICTIONS.

(a) Civil Penalties:

(1) Any person violating any of the provisions of
§§12-5001 through 12-5009 shall be subject to a
civil penalty of one hundred dollars ($100.00).
Each calendar day on which a continuing viola-
tion occurs shall constitute a separate violation
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under this subsection, For each subsequent viola- (¢) Criminal Penalties:

tion occurring within twelve (12) months of any A ho violate: . .

other violation, the violator shall be subject to a In);lphc rs:n WV : vm:A S any p{'ovysncm of this z_:haplur
N shali be deemed guilly of a misdemeanor punishable

civil P ena]ty of three hundrgd dollars ”‘3“"‘9".’ by imprisonment not to exceed thirty (30) days or by

per violation. If a person feils to pay eny civil fine not to exceed five hundred dollars ($500.00). Each

penally within thirty (30) days afier it is assessed, day of a continuing violation shail conslitute a separate
the City may recover the penalty, together with all violation under this subscclion.

costs allowed by law, by filing a civil action in the
General Court of Justice in the nature of a suit to (@) [Enforcement:]

collect a debl. The Police Department is autho- This chapler may be enforced by any one, all, or a
rized to issue civil penalty citations to enforce this combination of the remedies set out herein.
section. {Ord. No. 1977-580, §3, 7-5-77; Ord. No, 1978-773, §d, 4-18-78; Ord. No.
- . . 1995-763, §1, 11-8-95; Ord. No. 2009-583, §2, 5-19-09, eff. 7-1-09)
(2) Appeal of civil penalties: Any person issued a Cruss reference: Violations of this Code, §14-1005.
civil penalty under the provisions of this section State law reference: Violations of municipal ordinances, enforce-

may appeal by filing an appeal in writing with the ment alternatives, G.5. 160A-175.

Police Department within ten (10} calendar days
after the civil penally is issued. The written appeal
shall state all reasons that the civil penalty was
wrongly applied and shall include all supporling
documentation that the appeliant contends sup-
ports the appeal. If a person files a written appeal
within the time provided in this section, the
penally being appealed shall be stayed pending
the decision of the Chief or arbitrator. Unless the
Chief of Police, or the delegate of the Chiel of
Police, decides (o allow the requested relief based
on the appeal request, the Chief of Police shall
send each appeal request to arbitration. The Chief
of Police shall select an arbitrator other than an
employee of the City of Raleigh. The arbitration
shall be conducted, (o the exient practicable, in
accordance with the Supreme Court Rules for
Court-Ordered Arbitration in North Carolina. The
arbitrator shall be paid o fee equal o the maxi-
mum fee specified in such Rules. The arbitrator
shall issue a written delermination, within a
reasonable time, stating whether the disputed civil
penalty will be approved without change or mod-
ified or reversed.

All decisions of the Chief of Pelice and arbitrator
shall be served on the petitioner.

(b) Injunctive and Equitable Relief:

As an additional remedy, this chapter may be enforced,
either before or after the institution of any other action
or proceeding authorized by this subsection, by an
action for injunctive relief to restrain the violation. The
action shall be brought in the appropriate division of
the General Court of Justice. The institution of an
action for injunctive relief shall not relieve any party to
such praceeding from any eivil or criminal penalty
prescribed for violations of this chapter. This chapter
may also be enforced through any appropriale equita-
ble remedy.
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Officer Draughon displayed the sound meter and gave a brief demonstration of how tests are performed as it relates to calibration.  He showed it is placed on a decibel reading, and on a slow response.   He showed the noise level which is regulated for North Carolina’s Statute.  He explained there is a bar reading at the top and explained they try to keep the bar reading in the middle as a range function.  He referred to Section 12-5002 while doing the demonstration.  He described the ways to measure sound.  He stated the difficult aspect in measuring sound with this instrument is being able to differentiate between ambient noise levels and noise levels coming specifically from a club. Officer Draughon stated they can do 100 ten second readings and passed out the sheet in which this is recorded.   He stated the second way to determine the sound level is to read specifically the base level which is a fourteen to sixteen minute schedule.  At the end of the fourteen to sixteen minutes it averages the sound between that time period and gives the read.  If it goes above the sixteen there would be a violation. He stated the difficult thing with this meter is differentiating noise specifically from the club and the surrounding ambient noise levels.  Ms Baldwin stated this seems impossible to do.  Officer Draughon stated this is very difficult especially when looking at some of the other provisions set forth by Section 12-5003 where it requires the officers to be 10 ft.  by 10 ft. from a structured building, vehicle, bushes, etc. He concluded Glenwood South almost requires the officers to stand in the middle of the street.

Mr. Amra questioned whether the Raleigh Police Department could bring the meter out on Friday night to have an idea what he has because he can control the band.  He explained he has a patio door that people use to come in and out.  He explained the music sound with the door open and closed and how the patio door can cause a violation.  He requested RPD to come out and test to see what the results are. 
Major Deck-Brown stated she would speak to the District Commander for Mr. Amra’s area.  She pointed out the ambient noise will be an issue on Glenwood South so they will have to coordinate this with Mr. Amra.  
Officer Draughon suggested the testing be done during the day because there would be less ambient noise.  The group discussed this briefly.  
Mr. Amra stated he will look into a special use permit but his problem is the door to the patio that will cause him violation.   

Officer Draughon stated both ways of measuring this has its advantages and disadvantages.   Obviously the disadvantage of measuring the base level is the sound meter goes trough a fourteen minute reading and you are getting everything in this time period.  He mentioned earlier they do100 ten second readings when testing.  He pointed out the advantage of the test is you can at least stop the test to allow the ambient noise to go away.

Ms. Baldwin asked Mr. McCormick to provide the Committee with a summary showing how other areas handle the type noise issues.  

Mr. Odom referred to Plum Crazy’s and stated during that time there was only one meter in the entire city.  He asked how many meters there are now.  Major Deck-Brown responded there is one for each district equaling 6. Mr. Odom requested a test be done for Glenwood South.  Mr. Amra reiterated his biggest issue is the patio door.    Mr. Odom questioned whether they would give Mr. Amra a ticket because of the problem with the patio door while testing.  
Mr. McCormick stated this is an exploratory measure of the Committee and they certainly could not give him a ticket.  

Mr. Odom stated he agrees Mr. Amra needs to apply for a special use permit.  
Mr. McCormick suggested Mr. Amra get the filed special use applications to see what was requested.  He briefly talked about their restrictions. He stated the more restricted they make it the easier it is for the Council to grant this.  The group briefly discussed other special use permits in Glenwood South.  
Major Deck brown stated Staff will coordinate times so that everyone is aware of what is going on.  
Mr. Odom questioned what days the club is in operation.  Mr. Amra stated he is open everyday but Tuesday.  Mr. Odom requested to be notified when the testing would occur.  
Mr. McCormick suggested the recommendation state Mr.  Amra appeared and will go through the Special Use Permit process and the rest of the item will be retained in Committee. 

By consensus the Committee suggested Amra’s apply for a Special Use Permit to resolve their issue.  The Committee is holding the item to further discuss the noise ordinance in general and to look at how to address ambient noise versus amplified noise.
Adjournment - There being no further business, Chairman Baldwin announced the meeting adjourned at 9:40 a.m.  
Daisy Harris Overby 

Assistant Deputy Clerk 
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