

Law and Public Safety Committee 


August 10, 2010 


LAW AND PUBLIC SAFETY COMMITTEE 
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Chairman Baldwin called the meeting to order at 9:00 a.m. and the following item(s) were discussed with action taken as shown.
Item # 09-10-Passion Nightclub – Concerns/Noise Ordinance – Thomas Pastor, 1324 Beacon Village Drive, 27604, stated Passion Nightclub is operating within their permit except nobody bothered to notice there were homes eighty-five feet from these clubs.  He stated the Council should be very proud of the Raleigh Police Department.  He stated Captain Davis has become personally involved as well as professionally involved along with all officers working under him.  They have been fantastic but they can not do anything about this.  They are trying to stop a tsunami with a ping pong paddle.   He stated the police do not have the authority to do anything.  He stated the neighbors have developed a relationship with Passion and they do take the measures to try and keep the noise down but LeNiche will not turn down their music.  He stated his daughter Melissa Pastor has built a rapport with Passion.  He pointed out LeNiche met with his daughter and was very nice at the first meeting but on a second time Melissa was accused of harassment.  He stated since this incident the owner of LeNiche has not answered the door.  He stated he opens at 7:00 p.m. and is still open at 2:30 a.m. and this is six nights a week.  He stated the citations are no good because they are operating legally.  He talked about what will be done in the future to control these type situations.  He said there are twenty residents in the vicinity that have their windows rattle because of the noise.  He concluded he does not know the alternatives the Committee has. He pointed out they have permitted the issue to occur and he would like to know what the Committee is going to do about this situation.  He stated the property owners pay taxes and no consideration was given to them when the permits were issued.  Rest assured if any of the permits would come up within 1000 feet of any members of the Committee’s personal residence they would not be approved.  He would like to know what will be done to resolve this situation.  
Chairman Baldwin stated one of the reasons the Committee is here today is to resolve the situation.  Mr. Pastor stated he is on a very tight time constraint and his daughter is not attending because she could not get leave from work.   He asked what good is it.  He concluded the owners are operating within the law and questioned if the Committee would pass something that will be retroactive.  

Mr. West intervened and said the Committee will try and work something out but they do not know what the City Attorney has brought forth.  He stated Staff did request the owner to be present for the meeting. 
Assistant Deputy Clerk Overby stated they were notified by the City Clerks Office. 

Mr. Pastor continually expressed concern about the noise issues in the area.  He reiterated the police can do nothing because the clubs are operating legally but have four or five citations that have not been paid.  

Ms. Baldwin stated they are going to hear from the City Attorney and Raleigh Police Department and the Committee understands his frustration.  

City Attorney McCormick stated there is a two prong problem and because Mr. Pastor has to leave they should discuss the second problem first and that is what to do about the current situation.  He stated before the meeting Sergeant Medlin told him there are eight pending citations.  He pointed out Passion has hired legal counsel and the negotiation is in his office.  He stated they do not want to negotiate these down.  If they were to do this it would conclude more stringent restrictions.  He also pointed out the contention they are operating within the law is untrue because they have all the pending citations.  This is not a legal operation and if they continue to get these citations the next step would be a civil action by the City where as the Wake County Sheriff or court would issue a temporary restraining order and then a permanent injunction to prohibit noise beyond a certain level.  If this is violated they will be in contempt of court and will be fined or jailed because of this.  He stated he has been informed by Sergeant Medlin there has been some more serious charges including a gun charge and people leaving one or more of these establishments and going up the street and causing trouble at a local convenient store and has caused the convenient store to close down temporarily.  He talked about a previous nuisance that pertained to the Supper Club on Atlantic Avenue.  He stated they ended up filing a Chapter 19 Public Nuisance and the club was closed and he feels it getting close to the time to pursue this. Mr. McCormick stated there are other things to do in the future to keep things like this from happening but there is an immediate problem to deal with.  
Mr. Pastor pointed out there is forty-five clubs in this vicinity.  He stated when it is at a point where bodies are being found then the club gets closed.  It has to get to a point of real violence before the City issues and order to shut it down.  

Ms. Baldwin questioned with the owners having eight citations how long does it take to issue a Chapter 19 Public Nuisance.  
Mr. McCormick stated they are on an appeal process on all eight citations.  He said as soon as the process is completed they would take action if they can not come to a settlement or agreement.  The City Council would have to approve this type of agreement.   He explained the agreement would have to include conditions such as what time they close, what sound levels should be admitted, etc., and if they are going to do it and if they exceed the sound level one time the permit would be taken.  If they are not agreeable the next step is to go to court to seek an order to compel them to do it.  
Mr. West questioned if they have been found in violation of any sound ordinance at this point.  Mr. McCormick stated they have been cited at least eight times.  Mr. West questioned whether the decibel level equipment played a part in the citations.   
Officer Draughon (RPD) stated the eight citations issued were by the two-complaint standard.  This basically relates to someone calling in a disturbance after 11:00 p.m. He stated Section 12-5009 of the Code explains a two complainant standard and sets forth the 7 a.m. to 11 p.m. standard.   He highlighted the sections extensively.  (Copies of the sections discussed are in the agenda packet.)  
Ms Baldwin asked how long does this process last and can it drag on for months.  

Officer Draughon explained the owners have had an attorney to submit an appeal this year that involved three to five citations.  The Police Department has responded in regards to denying the three to five citations.  They are no longer being represented by this attorney and have hired a new attorney who has submitted an additional three appeals which totals eight appeals.  The Police Attorney and the City Attorney are aware.  They have been given feedback denying all eight citations.  
Ms. Baldwin asked the City Attorney if the City is going to settle with them.  

Mr. McCormick stated he does not feel the City should because there is no indication they are willing to change the way they operate.  He pointed out even in cases like Black Ties they at least talked and stated they would try to change. He stated Passion has not said they will try to change.  
Mr. Odom asked if the City uses the three strike rule any more.  
Mr. McCormick stated this is something to be considered if the City would settle these but right now there is nothing in the Code about a three strike rule.  He pointed out there is a rule of this sort relating to the PROP ordinance.  

Mr. Pastor stated he believes the police have been out with the sound meter and he and his daughter have been told they are within the sound limits even though it rattles the windows.  He stated this goes back to what was permitted so the owners will challenge the citations forever based on being within the limits.  He stated he hopes someone will get back with them because they don’t know what else to do.  He stated this is extremely frustrating.  
Officer Draughon stated there was only one incident that he was aware of when the police ran a sound meter and the club was in compliance and they were not cited and he is not aware of any other meter readings at the location.  

Ms. Baldwin questioned whether this was before 11:00 p.m.  She stated there are two issues one is noise after 11:p.m. and the other is exceeding the decibel level.  
Officer Draughon stated he is not sure.  The Committee briefly discussed times and incidents as it relates to decibel levels.   

Mr. Odom stated they used to have three strikes or three citations and the club would automatically be closed.  He asked if this is still the case.  Mr. Odom reiterated there are eight to ten citations and the noise meter has only been used one time.  
Officer Draughon stated he believes the sound meter was used when the complaint was originating since then they have used the two complaint standard.  He reiterated the club was not in violation this night and he does not know why because he did not run the meter this particular night.  He explained the position of the meter as it relates to footage and how the meter is out in the open 10 feet from the building.  He stated at first sight of the meter the volumes on the establishment’s equipment is turned down.  
Mr. McCormick agreed with Officer Draughon.  He stated it is very difficult to do the meter because of the way you have to take the readings.  He said there is ambient noise and things of this nature where in the real world it could still be bothersome.  It is more effective even though it may result in the homeowners going to court at some point to testify and give sworn evidence.  If it was a noise meter reading you wouldn’t have to do that.  It is actually a more effective way if you have homeowners who are willing to do this.   
Officer Draughon stated the equipment has to be located out in the middle of the parking lot.  

Mr. West questioned whether you need to be a certain distance. The group briefly discussed distance requirements and how various types of noise cause it to be difficult to get readings.    
Robert Mulder, 3116 Ward Road, 27604 stated it sounds like you could hear the music at the curb but they may not be violating the decibel limit where it would be a problem.  

Officer Draughon reiterated he did not run the meter on this particular club so he is not certain.  
Mr. Mulder stated Mr. Pastor stated they were within the decibel level but the noise was still rattling his windows.  He stated if this is the case there is a problem.  He gave a scenario of a car being in his neighborhood rattling the windows.  He stated he told the driver if he could hear the music inside his home they were violating the law.  He stated he did not want to hear it.  He feels there is a problem if somebody is amplifying their music and you can hear it at a neighbor’s home but they are not violating the decibels.   
Ms. Baldwin pointed out part of the problem is the location of the homes because they are eighty-five feet from these establishments.  

Mr. Odom stated the problem is there is a guy that won’t help them solve the problem and they need to do everything they can do legally that can be done.  
Mr. McCormick stated if you can hear the noise inside your home this does not necessarily mean it is a violation.  He stated it has to be unreasonable when you hear it.  This is a subjective thing and you have to have at least two people either one complainer and a police officer and at least two separate complainers.  They can’t be in the same house and this is why you have that standard.  We have a different standard for loud car noise.  If you can hear it a certain number of feet from the vehicle this is a violation.  It is hard to cite obviously with cars moving and there is rarely an officer there to hear. He suggested in this case with the immediate problem the thing to do is to finish up next week or so whatever has to be done on the remaining appeals.  If they are unable to do this go ahead and proceed civilly if they can’t get cooperation.  This is all he knows to do with these two particular locations.  He stated the second issue to discuss is on how to proceed on going forward.  
Mr. Odom questioned if the City wins the appeal can the establishment be shut down.  What does this mean?  

Mr. McCormick stated Passion has to pay money for these things.  He explained in the old Plum Crazy days they were making so much money the owners did not care.  It generally takes some evidence of violence, drug dealing, prostitution, etc.  It is sort of a second level of offenses beyond noise.  There was a gun complaint recently and this place is generating the kinds of activities at the other businesses in close proximity and causing trouble and causing them to have to shut down.  This is something to consider.  This will probably be a two step process.  He pointed out if whatever the appellate resolution is on these citations are not effective in stopping this Council needs to authorize doing a Chapter 19 Public Nuisance investigation on this business.  They will let the owner of the shopping center become a part of this.  He stated the Joyner family is still under an order from the old Plum Crazy club.  
Mr. Odom stated he would really like to move pursue the Chapter 19 Public Nuisance as well as proceed with the appeals.  
Mr. McCormick stated he would like the motion to say investigate a Chapter 19 Public Nuisance.  He stated he would need further consultation with the Police Department whether there is a ground for this.  

Mr. Odom stated after permission of the investigation does this mean the attorney has to come back for permission to pursue the Chapter 19 Public Nuisance.  

Mr. McCormick stated he feels it is fine for Council to authorize this if his office finds grounds for the Chapter 19 Public Nuisance to be pursued.  
Officer Daigle of the Raleigh Police Department asked if the establishment gets four violations in a twenty four month period is it grounds for revoking the Amplified Entertainment Permit.  
Mr. McCormick stated it is grounds for revoking an outdoor permit but he is not sure for indoor permit.  
Inspections Director Strickland briefly explained the fines for civil penalties and the revocation that follows.  

Mr. McCormick stated if they have to go through the civil penalty procedure he is sure Passion will fight the violation all the way through a trial.   
Mr. Odom moved to authorize the City Attorney to investigate a Chapter 19 Public Nuisance against Passion Nightclub and to authorize the City Attorney to continue appeals against Passion Nightclub including civil action and that Council refer an item entitled Amplified Entertainment Permit/Possible Changes to Committee for discussion.  It was seconded by Mr. West put to a vote and passed unanimously.  
Chairman Baldwin questioned whether the police are monitoring violence, drug dealing, prostitution, etc.

Sergeant Medlin stated they have done this in certain circumstances.  He stated in May and June they did receive enough calls there to warrant monitoring.  In July and August they have had a few for communicating threats, arrest for possession of a gun, shots fired, and this past weekend they had an incident where approximately one hundred subjects from the club ransacked the store and the same group ended up at the Cookout on New Bern Avenue and the police dealt with a fight at this location from the same group.  
Ms. Baldwin questioned whether these people have traveled from Black Ties moving to Passion. 

Sergeant Medlin stated this is the younger crowd. He pointed out there intelligence received information there were a few gang parties planned.  It didn’t happen but there are some incidents that may result in some special projects and the police department will begin to look for drug dealing, prostitution, violence, etc.  
Mr. Odom advised the police to go out and test noise levels.  He stated he feels they should monitor one location four days in a row.   He stated if you do this on arrival with the meter it can tell where the meter works better pertaining to different spots in the area.  
Ms. Baldwin questioned whether this will hurt the City’s case to have the Police Department testing and find the noise does not exceed.   
Mr. Odom stated they need to know whether the noise levels are over and above.  
Mr. McCormick stated this is involving an issue he would like to discuss and that is a reduction.  He pointed out it might be the night time levels are up to high.  
Mr. Odom stated it does not have to be Passion it could be another club that is fairly loud and see if they can gather information to see how the machinery works.  He stated he would like Staff to test more than once.  
Officer Draughon stated he feels the noise meter is a very effective tool.  From his experience running a sound meter in the Hillsborough Street/Glenwood South area it is very difficult.  He pointed out because you have to be 10 foot by 10 foot from any structure and having parked cars this moves him further away.   Near NCSU you are dealing with passing cars but he feels there are various effective areas you can get an effective reading.
Mr. Odom stated he would just like for Staff to run the tests and get a recording so that they will have some measures just on the noise.  He is not asking the Police Department to issue citations. 

Officer Draughon stated he would like to be clear on what Mr. Odom is requesting He explained the only equipment available is the sound meter.  

Mr. Odom stated he is asking Staff to take the meter to one location and set up 10 feet by 10 feet from the structure and monitor one location and report if they were in violation and how many times the violation occurred.  He stated if they are changing the ordinance this will affect everybody, the good ones and the bad ones.  
Mr. West stated in the suburban areas of the City he is assuming there may be some correlation between the distance the police are from the source of the noise and the impact the noise has.  He feels it would be helpful to have some feel of this particular situation in making some kind of comparison or analysis.  He asked what the average distance of suburban homes from these particular establishments is. He also wanted to know the impact they may have.  He stated he has visited the site a couple of times.  He gathers what is being said is because of the zoning another use was allowed but not intended and they are so close even a little bit of noise might cause them more problems than some other locations in the City. He questioned can data be obtained to see if the homeowners are much closer than what the norm is.  This would help him. 
Ms. Baldwin stated she feels the reason it is unclear of what Mr. Odom is requesting is because of the context of the request.  She feels the request should be made in the context of what they decide for the future. 

Mr. McCormick stated he feels he understands what Mr. Odom is saying and referred to issues the City had with Frankie’s Fun Park.  He stated the problem they had then was measuring from the other side of T.W. Alexander Boulevard, even though the neighbor’s who complained could clearly hear the noise from the park the noise level by meter was lower than the ambient noise from bugs, crickets, traffic, etc.  The difficult thing about dealing with sounds is there are sounds that are steady and repetitive that you get used to then there are sounds that are harmony.  You hear the noise constantly and you don’t like it.  He stated for example he lives near the airport and on a cloudy day you hear the airplanes but if it is sunny you don’t hear them.  He described Walnut Creek and some of its noise issues.  Noise is difficult.    He stated they ended up putting controls and requirements on the operators like what decibel levels could be a certain number of feet from the amplifier.  This is a way to look at this.  
Mr. West questioned whether the City bought berms.  Mr. McCormick answered in the affirmative.  
Ms. Baldwin asked Mr. McCormick what suggestions he has on going forward with this.  

Mr. McCormick stated he feels like it would be the options the Committee wants to consider.  Before AEP there used to be Class 1 and Class 2 Entertainment Permits that involved some distance requirements between establishments and it may be worth looking back at distance radius requirements for these kinds of establishments.  There were also some sound proofing requirements.  He stated for example, you had a double door so you would never have a door open to the outside and a certain type of window that would not transmit sound.  He pointed out a lot of people who managed these type establishments complained and stated it is too expensive and there was a trade off and the City did sound measuring for decibel limits that may be working or not working.  He pointed out Mr. Odom mentioned in the last meeting increasing the violation of penalties but the penalties are already high and does not seem to affect these establishments.  
Ms. Baldwin asked what the penalties are.  

Mr. McCormick briefly explained the penalties.  He explained currently there are day time hours and night time hours.  A third category could be added for very late night hours with a lower decibel limit.  There is something along the line of what has been done with groups to study water rates and things of this nature.  He stated they hear a lot about the problem clubs but there are an awful lot of clubs, restaurants, and establishments that have AEP permits that don’t cause any problems and you never have a complaint from them.  He stated maybe they could get together a group of owners and mangers of these places and find out some of there practices.  Is it where they are located, the clientele, the kind of music, etc.?  This may be long term but it might be productive.  There are always people no matter what the business there is always the guy who runs the operation better than somebody else.  

Mr. West stated he feels the direct correlation in the area the club is located; the expectation of people whether they are poor, whether they get involved and get organized and some results seen are hard ones to handle but when they look at what has happened over the years they are normally located in places where it is cheaper to rent and under the zoning situation they have a bad attitude.  
Mr. McCormick stated in the last meeting according to the minutes Mr. West had stated perhaps they should explore zoning solutions and deal with that proximity between residences and nightclubs.  This is where this gets really tricky because on one hand the City is trying to encourage both uses downtown and on the other hand in more suburban areas where you have the strip shopping center like they are currently discussing it did not envision this type of establishment.  Mr. West stated the location used to be a grocery store. Mr. McCormick stated they have a history of places that used to be grocery stores.   This is something the planners would have to look at and give Staff some idea.  He pointed out Ms. Baldwin had some thoughts on looking at in accordance of what the building codes will allow them to do in future downtown development any place using the Hudson as an example to make sure any mixed used building whether it is residential or office or both that it is appropriately insulated from sound.  They would need to make sure there is some requirement before the building is built that there is a way to require this as an upset for part of the process.  He stated this is a valid concern of Ms. Baldwin.  
Ms. Baldwin stated if they reduce the decibel levels this would impact the downtown entertainment areas they have tried very hard to promote and they need to consider creating some type of entertainment district.  She stated this would cause a host of other issues.  
Mr. McCormick agreed.  He stated they have a provision in the ordinance to create some thing called the entertainment district but one has never been created because if they did then Glenwood South wouldn’t necessarily solve any of these problems because the residents are in proximity and they want people living there and he does not know what this will do.  He gave Attorney Leapley credit for suggesting giving people a pamphlet before moving downtown to educate them on the vibrant night life.  You can’t expect this to be like living in the suburbs.  He pointed out you would think people should know this but it is surprising what people don’t know.  
Ms. Baldwin stated she feels they should look at distance requirements and some sound proofing requirements in areas where there could be issues.  She stated this opens another can of worms because she keeps thinking of downtown and if they encourage this downtown is still an issue.  
Mr. McCormick stated there is nothing that says you can’t have different noise standards in different parts of the City.  There can be a different standard downtown.  He stated if you move downtown you have to expect a more vibrant scene.  He explained different types of noises.  He stated maybe the answer is a combination of things.  He stated if you are not in the core downtown or whatever definitional area they come up with and if you are not in that area there would be a radius requirement.   Between businesses that have an AEP there might be a proximity requirement between any places that wanted an AEP in a residential area.  He pointed out there all kinds of ways you could look at a radius requirement.  
Mr. West briefly commented on old neighborhoods not being created equal.  He pointed out some are stable and some are in distress.  Some cities tailor programs based on the neighborhood‘s need. He knows they cannot shift everything based on a set of circumstances.  He stated he feels Mr. McCormick is saying where we can help in situations rather than one shoe fitting all they are better off getting additional information for the layout of a better plan.  With the different fees he can see several shopping centers in his district that would be hot spots in the neighborhood that is trying to grow.  He stated they have done a lot of work with the CAC and this could be destroyed very quickly unless there are guidelines to help those communities to improve their quality of life.  
Mr. Odom suggested forming a Committee that has no power but for conversation.  He stated the Downtown Raleigh Alliance and other business organizations could come.  Let them know the City is thinking about changing some things on the noise ordinance and distance ordinance.  He sated they need to hear their comments and what they think about this.  Let them know what they are thinking about doing and see if they have any solutions and how they have dealt with some of these type problems.    
Ms. Baldwin asked about Glenwood South being involved.

Mr. McCormick stated they always have one logical approach and this would be to take a look in the Comprehensive Plan where they have these nodes now called development centers and growth centers like in the North Hills area could be treated differently.  There are a number of places in North Hills that may have an AEP permit.  He does not know of any complaints from there.  A large part of this development is pretty close to residential areas.  It would be good to look at different standards for these areas versus the more truly residential parts of the city.  There are all sorts of ways. He feels Mr. Odom’s idea sounds very good.  He pointed out there is a combination of people who run good AEP operations. 
Ms. Baldwin questioned if Mr. Odom wanted this done before the Law and Public Safety Committee.  The group briefly discussed the importance of having this type of Committee. 

Mr. Odom answered in the affirmative.  He stated some time you can get so much information and can’t get anything done but if the information is on the table they can analyze what needs to be done.  He stated this is a long process.  
Ms. Baldwin asked if this should be put on August 31, 2010 agenda.  

Mr. Odom asked if this needs to be a motion.  

Mr. McCormick stated he does not feel the Council needs to approve this.  He stated Ms. Baldwin has a good idea in making sure the Downtown Raleigh Alliance is a part of this committee.  He stated there needs to be a list of all the AEP permits and this needs to be cross checked with the police.  Find out who has had complaints and find some of the good operators and any other kind of people that should be involved.  

Mr. West suggested getting some community people that have been involved with these type issues over the years.  
Mr. Odom stated he is interested in those who are quietly out there doing the right thing.  He talked about contacts briefly.  

Mr. McCormick stated they should keep it down to eight or nine people. 
Mr. Mulder stated he feels that the shift from requiring building code responsible for sound proofing to going towards decibel monitoring was a mistake.  What he feels happened here was there was a transfer to the tax payers to spend time talking on different issues such as cost of enforcement, irritation to the neighbors, officers costing the City money, etc., and he feels the cost to a property owner to have better windows and better sound proof would be cheaper in the long run to everybody.  Even though there may be some upfront costs but he will have fewer fines to deal with.  He feels passing the cost on the taxpayer is ridiculous and they need to go back to some building code requirements.  
Assistant City Manager Prosser stated he would like to clarify some things that were discussed.  He stated he is struck by a few comments the Committee has made and wanted to make sure he has a good context for what they want solved.  He stated he knows the immediate problem and there are other problems that involve places in proximity to residential neighborhoods.  He questioned are there other specific problems or locations where they can identify sound problems they can be sure and match up against the AEP permits and the police records so they can really identify the specific problem areas and maybe there is a set of categories they can focus on.   
Mr. West stated he feels a profile to some degree of those over the years and where they are located would help.  He stated a lot of these are in his district.  
Mr. Odom stated the majority of these are said to be old grocery stores.  He briefly described how the transition happens with the grocery store becoming the nightclub.  He stated with a night club you have to have a lot of buffering.  He described North Hills.  
Assistant City Manager Prosser reiterated Mr. McCormick stated they should get all the permits and match them with the Police Department have.  He concluded this will help Staff to focus on the particular problem areas.  

Mr. McCormick reminded the group the first part of this is the direction to pursue vigorously closing Passion.  
The Committee recommends authorizing the City Attorney to investigate a Chapter 19 Public Nuisance against Passion Nightclub.  The Committee also recommends authorizing the City Attorney to continue appeals against Passion Nightclub including civil action.   The Committee recommends that Council refer an item entitled Amplified Entertainment Permit/Possible Changes to Committee for discussion.  The Committee further recommends the enactment of an ordinance relating to noise violations.  (This will be enclosed in the agenda packet.)
Chairman Baldwin stated the Committee would discuss Part 2 relating to Amplified Entertainment Permit/Possible Changes on September 14, 2010.  She thanked the Raleigh Police Department for attending the meeting.  
Item # 09-12 – Group House/Supportive Housing-Separation Requirements-Enforcement -Robert Mulder, 3116 Ward Road, 27604 stated he thinks the current distance requirement for group housing is three hundred seventy-five yards and this is an unfair standard.  The reason it is unfair is because these type facilities only appear in older neighborhoods.  He pointed out he lives in Brentwood, Mr. Odom lives in Shamrock Meadows, and Mr. West lives near the subdivision Fox Fire. Because of the financial restraints for investment these older neighborhoods take the burden for these kinds of housing units.  Unless they can figure out a way for the people who established these supportive group housing units so they will appear in Country Club Hills, Budley, and Glen Eden etc., and the subdivisions where you have 400 houses or more then he would suggest something needs to be done to make the process over there.  He suggests a 760 yard distance which is one mile.  He does not feel this would prevent units from being placed and have an adequate number of units to serve at a population.  Currently at 375 yards on his street and most of Brentwood where the lots are seventy five feet frontage along the street you could essentially have a group home every 15 lots.  This would be quite a bit.  He stated they had a good meeting at Brentwood and he feels there was support for what the Mr. Armstrong is doing.  They have been inviting him back for their meetings.  They are trying to get the other group home operators to come to meetings.  They understand what they are doing and they know what the community’s concerns are.  It is a fact of the market place that if you have a group home and you are serving a population of recovering alcoholics or drug addicts people are going to be very concerned.  You just don’t know if someone will go off one day.  This may never happen but the perception and the worry is there.   He feels it does materially affect neighborhoods in terms of economic liability and property value and this is their biggest investment.  This is the biggest concern throughout the neighborhood.  He concluded they are happy to have a well functioning group home or supportive housing in the neighborhood.  He thinks there are currently only five of them.  This is not a burden but he feels there should be some controls in place that minimize the concentration of these facilities in affordable areas.  
Waverly Smith stated he lives in Brentwood and they have had the latest group home leader to meet with them.  He speaks very well.  He stated the person for the group home showed how everything was being handled.  He gave a good presentation and it sounds like he has control.  Mr. Smith stated the Anderson House is patterned after the Oxford House.  He stated the maximum number of people for the Oxford House is seven.  He stated the Armstrong House has gone to twelve people.  Now there is a larger concentration of people that have had some problems in rehabilitation.  He concluded his concern is they will continue to put more and more people in them just to support the housing.  He is fully in support of going to the one mile.  

City Attorney McCormick stated he would like to make sure they are clear on the numbers.  He stated there are two different animals they are talking about.  One is a family care facility which has limited people with certain kinds of disabilities that can not contain more than six residents and this is the one that the City is prohibited by state law from regulating with the exception the City can have a one half mile radius requirement.  He explained the supportive housing residence.  He said these allow people with some more serious disabilities including recovering alcohol and drug addicts.  These can house up to twelve people.  Twelve people is the ordinance limit at this point.     
Inspections Director Strickland showed a map of all the locations for supportive housing as Staff has recorded.  In the early nineties the ordinance was changed as a result of a law suit.  He stated Staff combined several things due to supportive housing.  He passed out the following definition for supportive housing and the conditions they must meet.  
Definition:
Supportive housing residence - A dwelling unit in which more than four (4) unrelated persons may reside who are battered individuals, abused children, pregnant women and their children, runaway children, temporarily or permanently disabled mentally, emotionally or physically, individuals recovering from drug or alcohol abuse, and all other persons who possess a disability which is protected by the provisions of either the Americans with Disabilities Act of 1990, 42 USC 12101 or G.S. Article 3, chapter 168, as they may be amended, along with family members and support and supervisory personnel.
(Ord. No. 1994-365-TC-71, §3, TC-22-93, 4-5-94; Ord. No. 1998-302- TC-165, §1, TC-5-98, 4-7-98)

Conditions:

Supportive housing residence.


Supportive housing residences shall meet all of the following:
(1) 
No supporting housing residence shall be established, constructed, expanded, altered, changed, occupied, or increased in the number of occupants except in accordance with the Housing code, Article H, Chapter 6 Part 10.
(2)
The total number of individuals occupying a supportive housing residence does not exceed twelve (12).
(3)
No supportive housing residence shall be established or maintained without a responsible person on site.
(4)
Off-street parking is provided in accordance with §10-2081.
(5)
No supportive housing residence shall be located within three hundred seventy-five (375) yards (determined by straight line from property line to property line) of any other supportive housing residence or any existing group care facility, family care home or family group home established prior to the effective date of this ordinance.*

(6)
The supportive housing residence must conform to one (1) or more of the following:

a.
It is licensed by the federal or state governments.

b.
It is funded in part by governmental grants or loans.

c.
It provides room and board, personal care, and habilitation services in a family environment.

State law reference: §168-21(1).
Nothing herein shall prevent four (4) or fewer persons with disabilities, who are unrelated by blood, marriage, or adoption as set forth in the definition of family, §10-2002, from occupying any lawful dwelling as a family.

(Ord. No. 1994-365-TC-71, §14, TC-22-93, 4-5-94; Ord. No. 1999-616- TC-181, §38, TC-3-99, 8-3-99)
Mr. Strickland concluded public housing is conditional use.  They do not require public notice or anything of the sort.  Several locations on the map are almost side by side they don’t need to meet the 375 yard requirement because they already existed since the sixties and seventies.  He showed the ones in blue as a 375 yard radius.  The ordinance requires the operator of supportive housing to register their location with the City.  He briefly explained the registration process.  He pointed out there is probably a little less than three hundred in the City.  He does not know if they are all still operating because there is no mechanism that requires an annual renewal.  He stated there may be something on the map that says it is supportive housing and the Inspections Department may go out and it has not bee a supportive housing location for years.  
Mr. Odom questioned whether these locations are considered rental housing as it relates to the Prop ordinance.  

Mr. Strickland answered in the negative.  

Mr. West questioned whether the operators own these homes.

Mr. Strickland stated some of them don’t have any rent because they are subsidized by Wake County or the State of North Carolina.  He stated the owner does not necessarily live at the location.  

Mr. Odom asked Mr. Strickland to elaborate on square footage as it relates to the occupancy and the Housing Code.  He stated this is beginning to be a business with twelve people in a 1300 square foot house.  He stated this is a lot of people. 
Mr. Strickland stated they have to meet the Housing Code requirements.  He pointed out if you have a thousand square foot house with twelve people in it this does not necessarily mean they don’t meet the Housing Code requirements.  A lot of the supportive houses depends on the type they are licensed by whether it is the County or the State. If they are licensed by either they can have six people and this is typically what Staff has seen and sometimes more. 
Mr. Odom questioned whether this number can be changed legally.  

Mr. McCormick stated it used to be a higher number than this.  There was a facility called a group care facility that had forty people.  This was reduced to twelve in response to a litigation the City had with the Oxford House many years ago.   
Mr. Odom questioned whether spot zoning can be done to find out where these locations are concentrated if Staff has the authority to say there can be a maximum of six people at one location and designate at another location to have twelve people.  
Mr. McCormick answered in the negative.  He feels Mr. Strickland made a good point in suggesting an annual registration at a small fee just to have record of these locations. This way Staff can weed out any claims that some of them are grandfathered and on to close to each other.  He pointed out Staff could change the three hundred seventy five yard requirement to a larger number.  He stated as long as it is a family care home they would be stuck with the half mile requirement.  There are no more than six people in family care homes but these are less dangerous or disruptive persons.     

Mr. West stated if you put too much burden on any community causes a problem.  He is sure someone has thought about this but is there any kind of incentive for this.  He knows the Raleigh Housing Authority has a program where they place people in distress in communities throughout the City and you don’t even know they are there.  He stated he knows this is getting into a whole different area but he feels this is part of the problem.  
Mr. McCormick stated it is not really a whole different area and it shows how government works in curious ways.  The reason all of this was because of the Oxford House litigation. This was based on Federal Fair Housing and in a nutshell what this was saying is you have to allow this anywhere.  Federal housing laws also say there has to be a scattered site policy to encourage scattering assisted housing.  Since this is not assisted housing it doesn’t apply and it seems you are trying to get to two different things.  He stated he has a suspicion a lot of these places are not operating any more and if they could get them off the books the map would be slightly reduced.  He reiterated Mr. Smith’s comment that there are three locations in very close proximity to his home.       
Mr. Strickland stated Mr. Mulder’s statement about people locating these facilities in affordable neighborhoods is true.  The operators purchase or lease the property and their whole idea is they are providing a service but they are going to make money for these services. 
Waverly Smith stated their primary approach is to make money and Mr. Armstrong actually stated this.  

Mr. Odom stated he would like to pursue yearly registration, increase the distance requirement to one-half mile, and limit the occupancy to eight people for supportive housing.    

Mr. McCormick stated he feels confident they can certainly do a half a mile because there is a state law although it relates to a different kind of facility but for the supportive housing the half of mile can be done as well as change the number as it relates to occupancy.    

The group briefly discussed adequate room, square footage, occupancy, distance and radius requirements, and licensing to come to a reasonable decision for change.  
Mr. Mulder stated these older subdivisions were not built to handle twelve individuals in a house.  The house Mr. Armstrong bought is a split foyer and you get a lot of space here.  If you had a family of twelve the kids would have to share bedrooms and probably would not all have cars earlier in the years.  Currently if all these people were working and buy a car there would be twelve cars on the street.  Although you are entitled to park anywhere legally and in front of anybody’s house you know that short of an unwritten rule of politeness even though you can park in front of your neighbor’s house you should always ask.  This kind of operation as it relates to parking causes friction.  He concluded to expect a building built for single-family occupancy to suddenly become a group house or essentially a rooming house it is not favored.  
Mr. McCormick questioned whether the City charges a privilege license for support housing.  

Mr. Strickland stated he does not know.

Mr. Odom motioned to have a yearly registration, increase the distance requirement to one-half mile, and limit the occupancy to eight people for supportive housing to include a privilege license requirement. This was seconded by Mr. West.  By consensus the Committee recommends authorizing a text change for public hearing which would allow changes to distance requirements, require an annual registration, provide for a reduction in occupancy, and require a privilege license.    
Mr. West stated he feels the worst about supportive housing is the people in the community don’t know anything about it before it is in the neighborhood.  There is no process for notifying anyone.  This may be the law but he feels they would be better off if people would communicate with their neighbors.  He stated he is not asking to change but he would like some type of procedure where the community would be notified.   
Mr. Strickland stated currently there is no department that would notify simply because it is a conditional use.  He stated the Inspections Department does receive calls on supportive housing and the community does look at these people as being dangerous.  Mr. West expressed great concern about the notification issue.  Mr. Strickland stated most of the facilities operate with no problem.  
Ms. Baldwin questioned whether it is possible to have a notification process or would they be opening up a can of worms on this. 
Mr. McCormick stated he feels they would be opening up a can of worms because when they were litigating this one of the issues the Federal Fair Housing people have is this is a chilling effect and these people do have a right to do this.  He stated there is neighborhood politeness and sometimes you get it and sometimes you don’t but its hard o enforce legally.  
Ms. Baldwin reiterated that the motion calls for yearly registration, to increase the distance requirement to one-half mile and limit the occupancy to eight people for supportive housing to include a privilege license requirement.  This was put to a vote and passed unanimously.  
Mr. Prosser stated implementing annual registration could take a while.  
Mr. McCormick stated to handle this Staff needs to send a letter to all addresses and specify beginning January 1, 2011 all supportive housing facilities have to register annually with the City of Raleigh.  

Mr. Strickland stated some of these operations are so old Staff would need to physically go to the location to verify operation.  

Mr. McCormick stated the only way to get a baseline is to require people that are already registered to reregister.  The group briefly discussed implementation of the privilege license process.  
The Committee recommends authorizing a text change for public hearing which would allow changes to distance requirements, require an annual registration, provide for a reduction in occupancy, and require a privilege license.    
Adjournment - There being no further business, Chairman Baldwin announced the meeting adjourned at 11:00 a.m.  
Daisy Harris Overby 

Assistant Deputy Clerk 
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