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LAW AND PUBLIC SAFETY COMMITTEE 
The Law and Public Safety Committee of the City of Raleigh met on Tuesday, September 14, 2010 at 9:00 a.m. in the Room 305, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present: 

Committee   





Staff

Mary Ann Baldwin, Presiding  

Assistant City Manager Howe
Dr. James P. West



City Attorney McCormick 

Councilman Odom



Officer Draughon (RPD) 







Major Perry (RPD) 







Officer Daigle (RPD) 







Inspections Director Strickland







License Review Tech Hollman

Chairman Baldwin called the meeting to order at 9:00 a.m. and the following item(s) were discussed with action taken as shown.

Item # 09-15-Unsolicitated Telephone Book Deliveries – Chairman Baldwin stated there is a citizen complaint about the unsolicited phone book deliveries.  She asked if the plaintiff is present.  He was not in attendance.  She stated she has received Assistant City Manager Howe’s memo and understands he has identified means to opt out of phone book deliveries locally.    

Assistant City Manager Howe stated there is also eleven drop off points in Wake County and the State has one drop off point on McDowell Street by the North Carolina Vital Records Department.  There are some options for people who don’t want to receive these.
Mr. Odom stated the person is not present. He asked if the complaint is about phone books. 

Mr. Howe answered in the affirmative.  He stated everybody gets three or four phone books per year and some people don’t want the phone books.  He stated the complaint is he does not ask for these things and once they are delivered he wants to recycle but he can’t put them on the curb side and wanted to know if there is something Staff can do about this.  He stated the best thing Staff could suggest is to offer them to opt out ways to have the items stopped.      
Chairman Baldwin asked if there is a way to communicate this to the public.  

Mr. Howe stated it can be placed on the web site and they can ask Wake County to put it on their web site since they have drop off points.  The downside of this is if they put this on the web and the citizens still receive the books Staff may receive phone calls as a result of this.  He stated it needs to be placed on the recycling web site.  
Mr. Odom motioned to refer this item to Staff to allow this to be handled administratively. It was seconded by Mr. West and put to a vote and passed unanimously.   

The Committee has determined there are means to opt out of phone deliveries and recommends reporting the item out of Committee to allow Staff to handle administratively.     

Ms. Baldwin asked if this could also be communicated through the water bill.  
Mr. Howe stated he would inquire. 
Item # 09-10-Passion Nightclub – Concerns/Noise Ordinance – Chairman Baldwin stated the reason the Committee is here today is to hear from the club owners.  She pointed out they were notified but notification was received too late because it arrived on the day of the meeting.  
Major Perry of the Raleigh Police Department stated since January they have responded to approximately one hundred calls.  Many of the calls are self initiated security checks.  Officers are taking it upon themselves to do foot patrols and check points.  There was a shooting on September 4, 2010 in the parking lot.  Since this time the police have been pushing quite a few resources out there as well as on duty personnel.  He pointed out Joette Holman is the License Review Technician with RPD and has informed him because of the recent incidents Passion will be required to have security officers present.  He stated Office Draughon has done a sound meter check.  They have been receiving information about gang activity at the establishment.  RPD’s gang unit is very much involved in this.  They are working with Captain Davis and his officers as well as their Special Operations Department.  
Ms. Baldwin asked if there has been any other criminal activity other than the shooting on September 4, 2010.  
Major Perry reiterated there have been several calls and there has been criminal activity and some recent arrests.  He does not have information in the shooting and he does not think an arrest has been made.  It is keeping the Department very busy.  
Officer Daigle (RPD) briefly talked about Amplified Entertainment Permit requirements as they relate to violations.  
Joette Holman, (RPD) stated a patron was shot on September 4, 2010.  She also stated on September 11, 2010 two patrons were arrested for disorderly conduct and as a result of this there were other altercations throughout the parking lot which spilled over into the Burger King parking area. 
Ms. Baldwin asked Officer Draughon to elaborate on the sound meter check.  

Officer Draughon (RPD) stated Mr. Odom has requested that several sound meter checks be done at various locations throughout the City.  He passed out a report of the results of the sound meter checks.  He stated he felt the Committee was trying to gage whether or not the decibel limits are appropriate at various clubs throughout the City.  He stated he did approximately eight to ten sound meter readings and was able to obtain five readings.  All five of the readings were for different zones.  He pointed out in the report there are circles to distinguish what type of zoning they are.  He described the different ways he conducted these checks.  He concluded some checks were based on before 11:00 p.m. and the rest were based on after 11:00 p.m.  He talked about other conditions that affect the meter such as ambient noise.  
Mr. West questioned what the rate is for exceeding the decibel limit.  
Officer Draughon stated it is dependent upon the zone and briefly explained how they vary as it relates to rates for different zones. 
Officer Daigle stated they also took a look at Amplified Entertainment locations and violations.  
Ms. Baldwin stated she would like to stay focused just on the Passion nightclub issues and address the AEP at a later time.  She questioned whether there are any issues with the LeNiche Lounge.  
Inspections Director Strickland stated the shopping center is an older shopping center and it was built in an Industrial Zone.  The residential area came after the shopping center but he believes the residential was there before the night club opened.  He also believes there have not been any building code violations that he is aware of.  
Assistant City Manager Howe stated because of the time the shopping center was built there was no transitional protective yard behind it.  
Mr. Thomas Pastor reminded the group that a shooting did happen and he had predicted at the last meeting this would happen.  
Mr. James P. West, 434 Fayetteville Street, Suite 2325, 27601, thanked the Committee for agreeing to hear from his client.  He stated he did receive notice of the August 10, 2010 meeting but received this after the meeting was held.  He stated he would like to start by putting a human side to the other side of the story which is the club itself.   He stated with him today is Willie and Jennifer Rowe.  They put their life savings into this club.  They employ eighteen to twenty people.  They have attempted to be responsive to the community.  He stated there has been violence in the area but none of these activities are happening inside the club.  He stated the clubs responsibility is somewhat limited.  He stated if something happens at Burger King after someone leaves the club there is no way the club should be held responsible. He stated the club has received eight citations that he is aware of relating to noise.  He stated all were issued under a legal standard based upon essentially two people complaining the noise is too loud.  None are based upon an ascertainable standard which would be the decibel level.  In fact, the only time the decibel level was measured to his knowledge the club was in the decibel level limits.   This does not eliminate the problem because every body recognizes there are residents living within thirty yards of the backdoor of the club.  In February the club received three citations on one day, two of which were before 11:00 p.m.  The statute only applies to night time hours which are 11:00 p.m. to 7:00 a.m.  The club receives six citations in February and recognizes there is a problem.  In March the citations were reduced to two.  In April the club spent approximately two thousand dollars of its money to install additional soundproofing insulation.  He passed out a copy of the receipt and description from the company responsible for the sound proofing.  The company’s name is Myers Professional Insulation, Inc.  The soundproofing was done to accommodate the residents concerns.  He pointed out the last statistics he has seen from police reports stated the number of complaints to the police has dropped.  The owners are trying to be responsive to the community directly so that there is not a burden on the police to come out and address every single concern about noise.  He stated Ms. Pastor has Mr. Rowe’s cell phone number and she calls and text him whenever she feels she needs to and Mr. Rowe tries to be as cooperative as he can.  He stated because there are two clubs there are times when Mr. Rowe has been contacted to cut his music down and the club is not even open.  He passed out some text messages that he has had transcribed sent to Mr. Rowe from Ms. Pastor. 
Mr. West questioned which club was in business first.  

Attorney West stated he believes LeNiche was established first.  

Mr. West stated he believes this is considered a jazz club.  

Attorney West stated he has heard it described as a hip hop club and not a jazz club.  
Ms. Baldwin asked if the owner of LeNiche is present.
Mr. Dwayne Simmons stood in attendance.

Attorney West stated he wants the Committee to be aware of what Mr. Pastor stated in the Law and Public Safety Minutes of August 10, 2010 and read the following excerpt: 
He stated the neighbors have developed a relationship with Passion and they do take the measures to try and keep the noise down but LeNiche will not turn down their music.  He stated his daughter Melissa Pastor has built a rapport with Passion.  He pointed out LeNiche met with his daughter and was very nice at the first meeting but on a second time Melissa was accused of harassment.  He stated since this incident the owner of LeNiche has not answered the door.  He stated he opens at 7:00 p.m. and is still open at 2:30 a.m. and this is six nights a week.
Attorney West stated he can’t address what LeNiche is or is not doing but his client is being as responsive to the neighbors as he can be in terms of capital improvements and in terms of dealing with the neighbors.  They recognize there is a good ways to go to resolve the issues and in the context of dealing with citations he has initiated discussions with the City Attorneys to try to come up with some sort of perimeter that might work for his client and the neighbors.  He stated he was told because this issue was before the City Council the City was not interested in discussing settlement. Unless this is resolved at Committee or Council level they would have to litigate the issue.  Obviously the City has started to pursue and if they need to litigate the issue they will.  They are also willing to sit down with the City Attorney to see if they can come up with a solution that works.  He stated there have been no citations since March.  He stated what needs to be determined is what is or what is not a reasonable amount or unreasonable amount of noise.   They are here today to work with the Committee and the Council to find a resolution that works for everybody. 
Ms. Baldwin questioned whether Attorney West’s clients would like to speak.  
Attorney West stated they are emotionally upset and are trying to do what is right.  They are responsive to their neighbors.  He feels it is important to note that there are no building code violations, no zoning violations, no permit violations, etc.  There is some criminal activity but none are at his client’s establishment.   His client has private security but if they need to do more they will hire more security.  They are doing what they can do to run their business in a responsible manner.  
Ms. Baldwin pointed out Ms. Pastor leaves her home on weekends because she can’t sleep and there are other people in the neighborhood who feel the same way.  She pointed out Ms. Pastor told the Committee a lot of her frustration was the lack of responsiveness from the club owners.   
Mr. Thomas Pastor pointed out Mellissa Pastor leaves her home Thursday night through Monday to avoid the noise and this is the reason there have not been any complaints for months.  He congratulated the Police Department and the owner of Passion nightclub for being as responsive and respective of his daughter.  He stated he has done everything that he can but he has a license that is allowing this.  The City issued the license without taking into consideration of the residents that are eighty five feet behind them.  He spoke briefly on how the spill over goes to Burger King.  He expressed great concern n on the noise from the clubs.  He stated Passion has been very responsive.  He stated with LeNiche there is another problem because the two clubs have competition going on with the volume dials. 
Mr. West briefly stated it seems there is the battle between two clubs and questioned whether there were any violations before Passions started.  He does not have a dog in the fight but he would like to make sure this is looked at clearly.  
Major Perry stated he is not aware of any but there could have been.  He is certainly not aware of any.  
Mr. West stated he has not had a complaint until Passion arrived.  

Mr. Odom asked when Passion opened and what are the hours of operation.  
Attorney West stated Passion opened in January 2010. They are open from 10:00 p.m. to 2.30 a.m. Friday and Saturday.  One of these nights is a party for high school age kids and no alcohol is served.  The group briefly discussed hours of operation for the two clubs.    

Mr. Odom asked what LeNiche’s hours of operation are.  
Dwayne Simmons, 3923 New Bern Avenue stated his establishment opened as a lounge and he is open six days a week.  He stated they target clients 30 years of age and up.  He stated they have jazz bands, karaoke, poetry, etc.  He opens at 5:30 p.m. 
He stated when he met Mr. Pastor he introduced him to the owners of Passion, gave them his phone number and was very nice to them.  He stated Mellissa Pastor would call him on days the lounge was not open.  He stated he ended up having to close the establishment some days because of all the confusion and not having the clientele to be able to pay the staff. He stated he has rented the place for parties.  He has been open since last October and Passion opened in January of 2010.  No one knew they were there or existed.  He questioned why the neighbors did not call before January if noise was an issue.  He stated he is not competing but because Passion is adjacent to him he has to turn the music up.  He stated they are next door and Passion’s music comes through his walls forcing him to turn his up. He stated his hours of operation are from 5:30 until but he has started to open later because at 5:30 kids are lining up for Passion and they are in the parking lot until 9: 30.  This is hurting his business.  He pointed out Ms. Pastor has called him when he is not open.  
Mr. Odom asked Mr. Simmons to tell his days of operation.  
Mr. Simmons stated he opens Tuesday through Saturday.  He targets a crowd of thirty years of age and up and has a capacity of ninety nine.   
Mr. Odom asked Mr. Pastor to tell when his daughter moved in the neighborhood 
Mr. Pastor stated around October and they did not have any problem until Passion opened.  He stated Mr. Simmons was very respectful the first time and he did take his daughter over to meet the Rowes.  After this Mellissa Pastor was accused of harassment.  
Mr. Simmons stated Ms. Pastor called him constantly and asked Mr. Pastor to say how often his daughter contacted him.  He explained the police came and did the sound meter check and both establishments were fine.  
Mr. West stated he feels Mr. Odom has asked some very good questions.  
Attorney Leapley stated from the last meeting City Attorney McCormick suggested authorizing the City Attorney to investigate a Chapter 19 Public Nuisance relating to Passion Nightclub and if it is determined by the Attorney’s office there is a Chapter 19 violation to file an action she feels this is still an appropriate recommendation but add that the attorney is authorized to investigate both establishments, LeNiche and Passion.  She pointed out in the last Chapter 19 the Council authorized. The Council authorized to either sue or resolve through settlement.  This is something the Committee and Council can consider.   
Mr. West stated he drove through there a couple of times and the environment is not what it should be.  There will definitely be some problems.  He stated when he drove through there it was seven police cars and officers working.  He feels they really try to control the situation.  He feels noise is just one factor.  He realizes there is a need for entertainment areas.  He feels this is potentially very, very serious.   He stated people seem to be pushing the blame one way or the other instead of taking responsibility.  He stated the second time he drove through he saw young people on New Bern Avenue just sitting on the sidewalk and side of the road.  We realize this is allowable because the old zoning laws that say no conditional use but there is still due diligence if you start an establishment thirty yards from a subdivision and you realize you have some issues and have tried to eliminate some problems but it is not working.  The attitude from his prospective of passing the blame is not going to solve the problem.  He stated if there were no significant problems when Passion started Passion has to look at some way to make sure the problem is corrected and he does not appreciate the issue of things being in the area and a combination of other things going on. 
Chairman Baldwin stated since the last Committee meeting there has been a shooting in the parking lot.  She stated the shooting that occurred in the parking lot scares her and shows that the violence is not contained and when it flows over to Burger King this is a problem.   . She stated the other thing that concerns her is gang activity and they have had issues in other areas with gang activity.  What it boils down to is shutting down the club.  She stated she feels bad for Attorney West’s client and the fact they have put their life savings into this.  People also put their life savings into their homes.  They don’t feel safe, they are being annoyed by the noise and it is not a good situation.

M. Pastor referred to Mr. West saying that one is blaming the other, etc., etc. but he believes if the Committee would ask the owners the permit process they went through it was probably time consuming and costly and they were allowed to open this type business in this location.  Not pointing fingers but if they were allowed to do it who allowed them to do it.  He stated he is not saying the City is the blame but where does the process start.
Mr. West asked Mr. Strickland to explain the permit process. 
He talked about how the process used to be and talked about measuring and decibels extensively as it pertains to zoning, how it used to be, how the ordinance changed and different allowances.  He stated you have to look at the different mechanisms.  He stated you try to allow a business that is properly run and managed to go ahead and operate.  The group talked about old shopping centers, noise levels, building materials for handling noise, etc.   
Mr. Odom motioned to investigate both clubs, Passion and LeNiche for a Chapter 19 Public Nuisance it was seconded by Mr. West and put to a vote that passed unanimously.   

The Committee recommends authorizing the City Attorney to investigate a Chapter 19 Public Nuisance against Passion Nightclub and LeNiche Lounge.  The Committee also recommends authorizing the City Attorney to continue appeals relating to Passion Nightclub including civil action.  
The Committee recommends that Council refer an item entitled Amplified Entertainment Permit/Possible Changes to Committee for discussion.  The Committee further recommends the enactment of an ordinance relating to noise violations.  (This will be enclosed in the agenda packet.)
Mr. Simmons stated he does not appreciate being called a hip hop club nor does he appreciate being drug into this matter.  He stated he has lost clientele that don’t come any longer because they are afraid to get out of their cars.  He stated every Friday night Police cars are pulled in the parking lot and this makes his clientele leave and causes him to have to shut down his business.   He explained his various types of businesses over the last nine years.  His business is a lounge and not a club with low music.  He has never had a complaint until Passion opened.  He stated the group is talking about Burger King but he questioned what about his business.  He reiterated there are no complaints for his establishment.  He stated he has a letter from his landlord who is giving him the option of opting out of his lease. He can not afford to move with the economy the way it is.  
Chairman Baldwin informed Mr. Simmons the investigation would allow the Council to see that LeNiche has not experienced any violations and will come out in the investigation and because Leniche does not have any violations this will help.  
Mr. Wes stated he visited an adult daycare facility in the area and this problem has affected their establishment as well.
Adjournment - There being no further business, Chairman Baldwin announced the meeting adjourned at 10:05 a.m.  
Daisy Harris Overby 

Assistant Deputy Clerk 
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