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Chairman Baldwin called the meeting to order at 9:15 a.m. and the following item(s) were discussed with action taken as shown.
Item # 09-30 – TC-3-11 – Supportive Housing Residences/Registration – Chairman Baldwin stated this has been in the Law and Public Safety Committee before.  It went to Comprehensive Planning and it is back because she feels there is a level of dissatisfaction with where the item is headed.  She feels there seems to be room for compromise on this issue.  
Planning Manager Hallam stated this type of housing has a history of lack of registration and how they are being managed as well as how they are permitted.  He then gave a brief overview of the following information:

TC-3-11 SUPPORTIVE HOUSING RESIDENCES
At the July 5, 2011 Council meeting, Chairperson McFarlane reported the Comprehensive Planning Committee recommendation to uphold the Planning Commission’s recommendation for denial of TC-3- 11 as outlined in CR11415. The Committee also requested that staff initiate a registration and annual renewal policy and further analyze and review the zoning regulations controlling supportive housing units and bring forth any text changes as deemed appropriate. This was to include looking at reducing the maximum number of residents from 12 to 8. Following the discussion, this item was held as a Special Item and staff was directed to undertake a comprehensive analysis of the total number of supportive housing residences operating throughout the City and to prepare a map showing their location.

Staff has completed the analysis. Without a required annual renewal, staff was unable to determine the current number of supportive housing residences currently in operation. Over the past 20+ years, 319 residences had applied for supportive housing residence status. Through a means of two (2) separate mailings, followed up by 98 individual field assessments, 103 locations have been determined to be no longer in operation. This results in a total number of 216 supportive housing residences either in operation or having recently applied (within the past year. in addition, staff has met to discuss an annual renewal registration policy and is prepared to implement an annual renewal registration policy and is prepared to implement an annual renewal if so directed by the Council.

At the Council meeting, Staff will be prepared to present the updated maps. In addition to presenting a map showing the supportive housing residence locations with the current 375-yard separation buffer, staff will present a map showing the proposed 880-yard separation buffer (TC-3-l1) and a slightly increased 500-yard buffer requirement.  Please let me know if additional information is needed.
In conclusion he presented a map showing the supportive housing residence locations with the current 375-yard separation buffer, and a map showing the proposed 880-yard separation buffer (TC-3-l1) and a slightly increased 500-yard buffer requirement.  

Ms. Baldwin asked as it relates to conforming or non-conforming if the ordinance increases to the proposed yard buffer requirement could existing homes be grandfathered in and have the amendment apply to any new residences that register. 

Attorney Leapley stated you could do this but there is a greater problem as it relates to the US Department of Justice and the Americans with Disabilities and Fair Housing concerns.  There are significant problems from those prospective.   
Mr. Hallam concluded when these facilities accept State or Federal money they are required to register but nothing requires them to accept funding.  If they are independently done there is no registration program.  He briefly talked about disturbances in the neighborhoods.  The only time zoning enforcement receives these calls is usually to make sure they are legally located.  If there is a disturbance associated with crime or things of this nature the Zoning Enforcement Department would then call in the Raleigh Police Department (RPD).  There have not many disturbance calls.  
Zoning Administrator Fulcher stated they receive a lot of calls from the operators of the facilities as it concerns location of current operators.  He pointed out in researching there were 320 listed and 100 of them closed and this resulted in the department not having accurate information of which ones were in operation.    

The group briefly discussed footage for the yard buffer requirement.  Mr. Hallam briefly explained the slightly increased 500-yard buffer requirement from the 375 – yard requirement proposes a half mile as it is defined by other municipalities that these uses were protected by the American Disabilities Act. . Whether they have been funded by the Justice Department or not they have been on the books for years as it relates to existing facilities. This would render a few more non-conforming and allow ample opportunity for these uses to locate in the future.   
Ms. Baldwin questioned whether it would prevent clustering. 

Mr. Hallam stated they would need to locate further apart with fewer opportunities in particular neighborhoods but still would have ample opportunity for them to locate.  He explained the district that this type housing could locate.  
Mr. Odom confirmed there is ample opportunity for these type homes to locate.  He stated there is plenty of space available for these homes to exist in residential.  There is ample space that shows on the map.
Attorney Leapley explained the US Department of Justice (USDOJ) examines whether the spacing requirement eliminates certain neighborhoods and they are not looking at the aggregate amount of zoning available.  She stated she does not know whether they can answer whether the half mile radius would eliminate neighborhoods.  This needs to be determined before making a final decision.  She stated the City of Raleigh (COR) has had (USDOJ) inquiry about the 375 yard distance.  Per a conversation with Mr. Botvinick her understanding is the (USDOJ) challenged the legitimacy of that radius requirement.  Ms. Baldwin asked when this happened. Ms.  Leapley stated she believed this happened around 1990.  In 1999 there was a lawsuit, Oxford House versus the (COR) and in the lawsuit a federal judge upheld the City’s ordinance.  At this time the 375 yard radius requirement and the (USDOJ) decided not to proceed against this.  The current ordinance has a radius requirement that has been upheld by the courts.  She pointed out if the City tries to change this radius she feels the (USDOJ) and any interested ADA protected and Fair Housing protected organization may challenge the new radius requirement and to survive this challenge there is additional information the City will want before making a final decision.  
Ms. Leapley pointed out the (USDOJ) and the courts will require the City to determine their existing ordinances are not adequate to solve whatever problems are being attacked.  You will see in the court cases there are concerns on traffic and parking.  If the traffic and parking changes make a neighborhood difference that would impact the residential character and the Court will allow distance requirements.  She stated Staff would need to look at what changes the City is proposing and how this would actually impact the problems at hand.  She concluded based on the information the City Attorney’s office has currently they are not comfortable that it will be supportive in court.  Staff should show that the existing regulations won’t solve the problem.  Some of the concerns have been about grass and other public nuisances.  Staff should have evidence stating why the existing public nuisance ordinances won’t solve the problem.  Staff should also have specific information if what the City is claiming as a problem it has a partial impact on property values.  There should be specific information from real estate experts.  She concluded they are suggesting the City have more information, the kind that other jurisdictions have success with before making a change to the existing ordinance.  
Ms. Baldwin confirmed the 750 foot distance requirement comes from other communities that have been on the books for a while but the City is not sure whether it has been challenged.  
Ms. Leapley answered in the affirmative.  She stated each individual has to look at their unique circumstances and be able to state the complaints apply to the City of Raleigh.  To point out that another municipality has it will not cut it with the (USDOJ).

Mr. Odom expressed concern about the non-profit side of this versus the business side.  He pointed out most operators are in this as a business and most of the homes are not non-profit and asked if the City could approach the situation from this prospective.  He stated these are good for the City but the ones that are making a profit benefit by cramming as many people in a house as possible so that it will be more profitable.   
Ms. Leapley pointed out the only time this has been discussed is when the number of people living in the house is the subject.  The courts are not concerned with the operators of a house.  The more people in the house the more expensive the rent which may open up areas of the City that otherwise would be unavailable.  
Mr. Odom asked what the occupancy allowance is for theses residents.  Ms. Leapley stated the allowance is twelve.  He stated he thought an amendment to the ordinance would lower this number to eight. 

Ms. Leapley stated to get this done the City would need more factual evidence before making a final decision.  

Ms. Baldwin pointed out this could have a negative affect because in essence it could end up pushing more homes into more affordable neighborhoods instead of moving them in different neighborhoods where its more costless.  

Mr. Weeks questioned whether the footage of a home has to be a certain amount for a specific number of people occupying the residence.  He asked as a community what the rights of the citizen are.  

Ms. Leapley pointed out the Minimal Housing Code and Building Code has occupancy limitations.  She stated some of the City’s planning experts can share other sources for these type limitations.  
Mr. Hallam gave example that an 1150 square foot home should only house eight people.  He stated the Code has square footage per person.  

Ms. Leapley pointed out if the City was to look at changing this Staff would need to look at whether they want to research how this impacts disabled people versus others and whether there needs to be another comprehensive change.  
Mr. Weeks pointed out the homes are not especially for disabled people.  He stated he has one in his neighborhoods that house ex-convicts. He stated there have been as many as eleven people living in the house.  He stated communities reporting group homes in their area may be another way to help investigate if the location is registered and permitted.  He stated he feels everyone is for group homes but it is the oversaturation that he has concern for.  This issue was brought up by Councilor West as it relates to over saturation in Southeast Raleigh.  He stated by looking at the map they are sitting on top of each other in Southeast Raleigh.  He pointed out over saturation is a concern in Mr. Odom’s district also.  He asked if the City receives a listing of State registrations for these homes.

Mr. Fulcher stated the listing is on the web but the City does not receive a list. 

Mr. Weeks stated this is a problem 

Mr. Odom stated the question is where the City goes from here.  He feels the attorney and Staff should research and put together some of the things the attorney has suggested.  He feels they are over saturated and he would like to figure a way to decrease the number of people from twelve to eight and how this can be approached. He would like to know if the numbers can be split as a house costing more the City would allow twelve.  
Ms. Baldwin expressed concern about the footage versus occupancy in these homes.  She stated putting eleven people in a 1500 square foot home is absurd.  She stated looking at this from a minimal housing point of view may make the most sense.  She feels throwing out a number eight or twelve is not the answer.  She feels it is based on ratio.  
Mr. Odom stated he does not disagree with this.  

Mr. Weeks stated he agrees they need further information from Staff.  

Assistant City Manager Howe stated he is seeing a sort of black whole for staff time and they are already at Staff capacity which would imply that something else would have to drop off the priority list in order for this to happen.  He feels it would be helpful to Staff if the Committee identifies the specific problems they are trying to address. He understands over concentration but it is not just over concentration but the specific problem over concentration causes.  He stated Ms. Leapley has pointed out if Staff crafts a regulatory solution it has to specifically address a problem and the City has to be able to show with evidence a proposed solution that will address that problem.  He does not feel over concentration would be looked upon in the courts as a problem unless it resulted in crime, parking, traffic, decreased property values, or some other impacts.  All of these things would take a fairly substantial amount of research.  He stated an option might be to institute the registration program for one year and cross-reference this with the problems Staff can identify through police reports, zoning violations, and a variety of issues in which Staff would routinely track by address. Also, cross-reference the database with the supportive housing database to try and identify where and what the problems are.  This is relatively simple and does not take a lot of Staff time.  This would result in Staff identifying some obvious problems. This would give Staff a cluster of police reports and then address regulations specific to the problems.  He pointed out right now Staff is flying a little blind because there is not enough general information on location, years of operation, and the issues that have cropped up in neighborhoods that can be attributed to supportive housing units that are not attributable to the other people that live in the neighborhood in regular houses  He stated he is worried given what Ms. Leapley has stated because Staff will end up doing a huge amount of research to try and pull something up that would justify a regulation that they want to put into place rather than doing it the way he feels the courts would prefer Staff to handle it. This would be to identify the problem and craft a regulatory change to specifically address the problem. 
Ms. Baldwin confirmed that Mr. Howe feels the problem can be addressed better through a registration program.  

Mr. Howe stated he feels this will allow an opportunity for Staff to have more ability to cross reference data and see if there is a problem.  He stated he is assured Staff has an anecdotal sense from the neighbors that there is a problem but there is no supportive data.  Having a registration program will allow Staff to use the data base to cross reference with police reports and zoning violation which would give them some better prospective on whether there is a measurable problem that they could use to support a regulatory change or not.  
Mr. Odom stated he does not have a problem with taking time to get this right and he does consider Staff time. He agrees with Mr. Howe.   He motioned to institute a registration program for supportive housing residences. He stated he receives complaints all the time on these type residences so he knows the problem exist.  He requested a copy of the priority list from the Planning Staff.  He stated by receiving this list it would give him the opportunity to say whether he wanted to bump some off.  

Chairman Baldwin stated this is a request for the priority list to be sent to the Committee to determine whether something should be omitted so that a recommendation can be made to Council.  
Mr. Howe reiterated Staff would have a hard time justifying a change in regulations unless they have data to work with.  He feels it is clear that this type regulation change is much more likely to be challenged by the federal government.  
Ms. Baldwin asked if there is a cost to register. 
Mr. Howe stated it is a typical zoning permit fee of $76. 

Mr. Weeks questioned how Staff would identify the homes that are to be registered.  
Mr. Howe stated this would be done through advertisement and they would try and get 90 percent of the units registered.  Ms. Baldwin asked if the City could request the State to notify.  Mr. Howe stated this would result in questions from the State and they are under no obligation to notify.  This would involve a lot of Staff time on there end and they would probably say it is available on the web.  
Mr. Hallam asked when the registration program would be effective.  The Committee agreed this date would be January 1, 2012.  Mr. Hallam asked if TC-3-11 would be disposed of or held.  After a brief discussion on the public hearing process the Committee decided to deny TC-3-11.  
Mr. Odom motioned to deny TC-3-11 and requested Staff to develop a registration program effective January. 1, 2012 with an annual fee equivalent to a zoning permit ($76). He also motioned for Staff  to report back to Committee one year after institution of the registration program with a report on potential issues that have been identified that could be addressed with a new text change. This was seconded by Mr. Weeks. It. was put to a vote that passed unanimously.  
The Committee recommends upholding the Planning Commission’s recommendation to deny TC-3-11.  The Committee recommends that Staff develop a registration program effective January 1, 2012 with a required annual fee of $76.00. The Committee also request Staff to bring a report back in one year on potential issues that have been identified that could be addressed in a new text change.     

Chairman Baldwin thanked everyone for some very thoughtful analysis on this item.  She stated this is a tough issue and she appreciates all of Staff’s work. 
Item # 09-31 Sidewalk Café’s - Safety Standards – Assistant City Manager Howe stated Planner Hill is present and has prepared a nice report.  He stated this issue was brought to the September 20, 2011 City Council meeting via Request and Petition.  He explained this was an incident that occurred in Cameron Village Shopping Center where a motorist lost control of her vehicle and ran through an outdoor seating area and injured three people as a result.  The citizen is requesting that Council consider additional regulations as it relates to outdoor dining areas that might provide more safety for people in sidewalk café’ areas who might be subject to this type of accident in the future.   
Doug Hill, AICP, Planner II summarized the following report regarding outdoor dining regulations: 

At the City Council meeting of Tuesday, September 20, 2011, Council requested that staff provide the Law and Public Safety Committee information regarding City standards governing commercial outdoor dining. What follows is an outline of those provisions.

Currently, outdoor dining in the City of Raleigh is subject to one of three regulatory regimes. The chief determinant of the standards involved is location, most essentially, whether the dining space is on private or public property (e.g., sidewalks). The three scenarios, in order of most restrictive to least, are:

1. On public property within the ‘the Areas of Applicability’ of the Standards for the Private Use of Public Spaces
In 2007, toward achieving the “regulatory reform” goal of the city’s Livable Streets initiative, the framework for administration of private-sector activities in the downtown public realm was streamlined. A central permits office was created, whereby individuals and businesses wishing to pursue private uses of public spaces could gain “one-stop” approval. New standards were adopted to guide design and operations of such diverse uses, which include newsracks, food vending, street performances, and outdoor dining. In the standards document, a separate section is provided for each use, outlining a design strategy, application process, required permits, attendant fees, permit provisions, and standards of location, design, operation, and maintenance. The standards for outdoor dining are excerpted below as Attachment 1.

The applicability of those standards, though, is confined to four zoning overlay districts: the Downtown Overlay, and three Pedestrian Business Overlays—Glenwood South, Peace, and Oakwood-Mordecai. The exact boundaries of these “Areas of Applicability” are shown in Attachment 2. The special design and character of Fayetteville Street and adjacent cross-streets receive further acknowledgement, through added, distinctive provisions.

It bears noting that, that while considerations of safety are implicit in the standards, their chief aim is managing potentially-competing interests, keeping access to the public realm open to all. The spatial rules, in particular, strive to insure free passage of pedestrian traffic; ease of movement is their primary concern.

Further, nearly all streets adjacent to outdoor dining in downtown utilize parallel parking. Staff is not aware of any on-street, perpendicular-bay parking spaces within the Central Business District. There are a handful of locations with angled parking (e.g., Seaboard Avenue, E. Martin Street at Moore Square, S. Wilmington Street at Shaw University); however, there is no outdoor dining adjacent to those spaces.

2. On public property elsewhere in the City
Outside the “Areas of Applicability” subject to the Standards for the Private Use of Public Spaces, outdoor dining in the public realm is governed by Sec. 12-2121(a) of the Code of Ordinances. The Code section states:

Outdoor dining is allowed on the City sidewalks after a permit for that use is granted by the City Manager. The permit shall be granted if the following criteria are met:
(1) The restaurant property has a common boundary line with a public sidewalk.

(2) The sidewalk is of adequate width to allow the proposed pedestrian use and normal pedestrian traffic.

(3) The applicant submits a valid insurance policy that will indemnify the City for any damage to the sidewalk and for any damages for which the City might incur liability because of property damage or personal injury arising out of the use of the sidewalk for dining purposes. The minimum liability limit of the policy shall be one million dollars

($1,000,000.00).

(4) The applicant shall pay an annual fee of one hundred dollars ($100.00) for the use of the sidewalk.

(5) The area to be used for dining shall be fenced off and separated from the sidewalk by a barrier at least three (3) feet high. The barrier shall be portable and shall not be chemically or mechanically attached to the sidewalk.

(6) Any such permit shall be revoked if the City Manager determines that the sidewalk is needed for pedestrian flow or if the holder of the permit violates any laws governing the use of the sidewalk.

Here again, free pedestrian passage is paramount. With that rule, however, is the note that— unlike downtown—the dining space must be physically separated from foot traffic. By Code, though, that barrier cannot be attached to the sidewalk.

In terms of permit administration, each dining area is treated as an encroachment, and thus individually permitted through the City’s encroachment process.

3. On private property
Uses of private property which are permitted by right under zoning, or not otherwise posing a deleterious effect on public health, safety, or welfare, are not generally regulated. Outdoor dining is among those uses. Design and operation of outdoor eating areas are thus left to the discretion of the private property owner, as he or she sees fit.  
Exceptions may occur, however, at the point of redevelopment of property, at which time site changes may subject a property to broader considerations of pedestrian and vehicular movement.  Parking lots, for instance, are subject to the provisions of the Streets, Sidewalks, and Driveway Access Handbook, which provide (p. 37) that:

Parking lots should be designed to provide for safe pedestrian and vehicular circulation. Pedestrian flow should provide for as few conflicts with vehicular traffic as possible... Parking lots should also be signed and maintained with appropriate traffic control devices and pavement markings so as to regulate the safe movement of vehicles and pedestrians within the parking area.

More broadly, the Planning Commission, in its examination of preliminary site plans, is charged by Sec. 10-2132.2(d) (1) of the Code to determine whether:

...The site plan protects the public from unsafe or inefficient vehicular circulation, parking, and Loading/unloading operations. The site plan considers, among other things:

a. The physical character of adjacent and surrounding roads;

b. Nearby median openings or intersections;

c. The classification of roads and plans for future improvements;

d. Proximity to pedestrian generators such as schools, transit facilities, parks and greenways;

e. The accident experience near the site;

f. Bicycle, pedestrian and transit access and circulation;

g. Traffic volumes existing and projected from approved site plans;

h. Interference with any other driveway;

i. Response time of nearby emergency services such as tire and hospital; and

j. The character of the traffic to be generated from the site.

While such provisions do not directly address outdoor dining, they do emphasize that site design—in the interest of safety—should provide distinction between pedestrian and vehicular areas, and, in those locations where there may be overlap of travel ways (e.g., crosswalks), that the overlap be plainly delineated. Again, in the above instances, the goal is free, non-conflicting movement.

It should also be noted that, from the standpoint of use, the presence of outdoor dining— whether on private or public property—may trigger applicability of other City standards, specifically minimum distances certain uses must observe for those uses to occur, among them begging [20 feet, per Sec. 13-2031 (c )b. (5)], food vending 150 feet, per Sec. 12-2024(g)(3), and food truck operations [100 feet, per Sec. 10-2072(b)].

In summary, application of the City’s current outdoor dining provisions is based upon the answers to the following questions of location:

• Is the outdoor dining location in the public realm?

• If so, is it in an “Area of Applicability” of the Standards for the Private Use of Public Spaces (i.e., in the Downtown Overlay District, or in the Glenwood South, Peace, or Oakwood/Mordecai Pedestrian Business Overlay Districts)?

If so, the Standards for the Private Use of Public Spaces apply.

If not, Sec. 12-2121(a) of the City of Raleigh Code of Ordinances applies.

• If not in the public realm, outdoor dining area design or location--except possibly in the context of the site plan approval process--would not involve the City.
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parmit, the City permit is revckad or suspendad simulfaneoisly.

STANDARDS

For cutdeor dining to b3 parmiitied whhin dewntown pbiie spacss. &l of the fellawing

standards must b mel

Location

* Outdoer dining Is fmAad ta the area approved by the City 25 specifed on the permil
appiiatico.

+ Dinng area funiure may bs ‘ocated nex to 1he cur (with 2 feet charance) of adacant
# thé bullding sueh that a1 uncbstructed pedestrian corider a mnimum of 5 feet
nwidth is ma nlaned paralle’ to the streel al 2!l tmas, Wnese exsting cbstructons
e present (such as fire hydrants!, the comcer czn ba measured o go around tresz
costuetons For tree grates. Iha carridee 1s measured from tha outer edge of the grata,
unless an ADA-compliant grate is instated. in which cass the 5 feet can be maasured
diectiy from the free trunk.

+ Where curbside abuls on-street parking, curield2 o-ning is imitad fo 2-op tables
placed paralizt fo the strset. A minimum 2 fool sstback shou'd be maintained fom tha
cutb edge,

* Agditional sidewalk claarance may be required whire padestrian raffic of other
creumstances warrenl.

* Anunobsbucled padestran cerrldor of a minimum of 5 feet In wioth siralght out must
b3 manteined bstveen any festautant entrance and tha pedestnan corricar space.

+ Claar unodsinucled height of 7 feal musl be mainlaived between 1 sidawak sutface
and ovathead objects including umbvelas.

« Amirmun clearance of 5 feef nust be maintalned bahwoen the cutdacr dining space
and edge of driveways. alleys, and hand.cappad (anps.

* Tne cutdeor ning space must aot block access to pubtc amenilles ke streel furmiturs,
5ash teceplactss, and way fding, or diractional signs.

* Quigher dining e7eas may lozate in fronl of adacen) preperies wilh the writien
pamission o ha atein g pieparty/ Lsinzss owner A copy of the agreament mus! te
fiad with the Qutdocr Dining Pernil applcation.

* Dinnp areas at corners must not extend 1o vithin sight rizngles al slreet int

Faywltavile Streol Locatlon Standards

Fayellevillo Slreat has v des sidavalks and enhanced slreatsczne ekments. Addicnal

paramelers zpply fo* locating 2n outdoce dring space withn the Garden Zone and the

Walking Zone on Fayettevilio Strect.

* Anunodsbucled pedestrian covidar 3 minimum of 7 feet in wisth must bo mantalnad
parailel totha slreel at af limes.

tans
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Clear space requirements around tree grates
and other abstructions.
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Qutdoor dining setup must not
extend Into comer sight triangles R
— as a general rule, a minlmum
of 6 ft. back from both handicap
ramps.
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Fayettevilte Streot Lacation Stendards

Fayeltevilo Street has wder sidawa s and enhanced strealscaoe ekmenls,

Kdoitional parameters apaly for ‘acaling an eateoo” 0 g space wihin the Garden

Zona ard the Walking Zone oo Faysticyle Street.

* Anunobsbucted pedestean cecridar a minimum of 7 faot in Width must be man-
tained paralle! to the streel af all tes,

Deslgn

* Furniture must be made of curable matenal. No paslic. o unfaisbad o ressua.
frealed viood furnityre is parmith

+ Planters or pots may te used todafine the cutdoor dinirg space but are not
requied.

* Perimeter fences though permilted are dscouraged, Fences must not be solid of
cpagua. mace of plaste or urfin'shad o pressure trezted wood, or 2ffixed to the
round.

* Tabiatop signage is limiteo t menus and must not exceed 4 square fest marea.

+ Tnare can b2 no mare than 2 umtrelas par table.

* Tns umtrekas must be fixed 043 10 'edva & clear heght of 7 feet from the side-
walk surface,

* Umbrellas are not allowed on tables zaled withn 10 feal of block comers.

* Lighting must not cause gare to padestrians or vehicular Yaflic

* Lighting must not be affixed 1 ey trezs without a permit rom the City of Raleigh
Lirban Foresiry Division (ccatact 872-4 155 for mara informaton).

Operation

* Qutdocr dining is permitted aniy In frond of a restaurant proparty. Howiever, vilh
written permission from iz azcsnl propary ovnr, the sutdeor dining area can
extand into g fiontaga of tne adjacent property.

* Dining areas may b2 defined with approved fences o barmes of pls of planters.

* Vaiters are prmitted to zccess al pedasbian space batveen the buiding and the
d3sigrates outenar givng space o senve the dine’s.

* Tabies, chars planters. and pots may emain in the dasignater outdoct dinng
area {hroughout e permit pericd. All umbrelas, $1nags, and other accessonas,
‘haviver, must b removed from the dinag area at the closs of business each day.

= Qutdoor dinng areas are permitted to be open from 6.00 am. to 400 am daiy.

« Tha culdoor dining epzration must camply with 21 Slate and Local sanitary and
healih regulatons. A copy of ths Stale Ru'es Govamning the Sanitation of Food
Sarvica Establishment (15 A NCAC 18A . 2600) can bo obtained af the link:
hitp://www.deh.enr.state.nc.us/ehs/rules/t15a-18a.26.pd!.

+ il alany time, tha Wake County Enstronmental Servicas revakes of suspends the
sssued parmil, he City parmil is rescked o suspendad simullanacusly.

+ Aboststand and lable lop candlas are alload vithin tha approved dning area.
Howevar, thase accessories have to bs temoved from the dining area at the close
of businzss

* Notents o cash regislers are permitted within the outdoor diring &tea.

+ Outdocr dining areas canna! run electrical cards rom the fastaurant puilding o
the city pavar feceptacks

+ Where a'canaiic beverages are se:ved, the paimit hoder must comply with all
Stats and Local requiations 1o the sa'a, passession. and/or censumption of alce-
Talic baverages.

« Loudspazkers are prohidited unless pprovad under an Culdeor Ampificaton
Parrit fiom the iy

Jre 1, 2606
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* Permis are no! tansfaratle lo other individuals.

+ Permit holders may be recuired to remove private maleria’s of accessories temipo-
ratiy to allow slrezt, sidewalk oc uiiity access for maintenance oparations The
Davintown Raleigh Aance netifies pamit ho'ders via emad al least 24 hours In
‘advanca of evant related strest c'osures approved through City Council.

Maintenance

« Ths permit noider 1S responsio’s fo' keeping the immediate &7ea covering 6 feat
cn &l sidiss from tre edge of tha designated eutdoor diring atea clzan of garbage
Teod debiis, page, €ups, of Cans associzled wil 1he cperaton of the 000001 dn-
ng 2pace on a daiiy bas's. Al waste and Uash must te plogerty dispos2d of by
tha parmit holcer

* Tha parmit holder is responsio’e for timely removal of snow and e from tha
cutdoor dinlng area as per the standards spacified in the City publication
Fajettosllo Stree! Rencissance Mantenance Partrership, Progams and Polices
(s28 Appendix Secton 4). No fce-melt should dran info trea pis.

= The permit ho'der is responsiu'e 1o the malnienanse, upkeep, and secufity of
furniture and accassivles used in the utdoor dining area.

+ Sidzwalks within and adacent to the outdoor dinng aea must be washad devin
and cleaned on a daiyy bass. Any slars [rom spils must be removed. Soled
pavement not able o be clzared must bo replaced by the permil holder. uadar
the supervision of iha Parks Departmert. Water and cetergents used for cleaning
must ol drain into teee pis.

» Umbreflas and other outdeee dning area furniture must be kept clean, safe. ang
attractia,

* The pzrnit noder s fesponsive r paying any costs resuling from damage o
pabiic space due to 3 outdaor dining coeraticn Repars may be hred out to
hird parties. However, the permit holder Is rasporsina 1o ensure that the confract

work meats the city slreetscape stondards.

CHECKLIST

[ Wake Couny Envronmental Savices Approval Leiter
D City of Ralelgh Busingss Licenss

[ Complated Quldea Dinirg Permiit Apgiicalion

O Annual Fees

L1 Proof of Insutarza

0 ‘neemnity Agreement

1) NG ABC Licensa ffor alconoiic baverages)

D City Beer/Wine License (far a'cohdiic beverages)

17 Outdoor Amplfieation Permid (when reguired)

Jire 1,200
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Fayetleville Street
OUTDOOR DINING: Permitted Locations
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Assistant City Manager Howe stated there are standards in the Street Sidewalk and Driveway Access Manual that explains what happens on private property.  This is mostly related to functioning of making sure people can walk from a building on a sidewalk to the public street.   It makes sure there is adequate control within the parking areas so that people don’t run into each other in parking lots.  These are minimal regulations that focus very specifically on public health, safety, and welfare, not really anything beyond this.  There are not that many places in the City where outdoor seating is typical.  Primarily on public streets it’s Downtown and Hillsborough Street.  These are the two main areas where there is a lot of demand for this. He pointed out technically it is not allowed on Hillsborough Street.  No sidewalk use like this is allowed State systems rights-of way anywhere in the State right now.  They are working on standards that would address this he briefly explained that on City rights-of –ways almost all circumstances are parallel parking.  He explained head in parking is almost never experienced on public streets where there is opportunity for outdoor seating in the City of Raleigh.  This would be a private property issue and should not affect the City’s public standards except if you would decide to make even more robust safety standards for parallel parking.  
Ms. Baldwin pointed out before being elected to City Council she worked on Fayetteville Street Mall project and there was certain council members who wanted diagonal parking.  One thing that a great deal was the safety factor involved. She pointed out it is not a comfortable feeling to have car lights headed at you when you are sitting at an outdoor dining area.  

Mr. Hill briefly explained from the “Private Use of Public Spaces Handbook” they have two zones that are dedicated on Fayetteville Street which is the zone adjacent to buildings and the garden zone.  These are the two designated sections along Fayetteville Street where there is outdoor dining.  He briefly explained provisions as they related to the designated areas.  

Mr. Howe briefly explained a scenario of an outdoor dining area on a narrow sidewalk that he recently encountered to point out if there was a decision to make in this situation there would not be outdoor seating because there would not be enough room to get pedestrians by someone sitting at a table.  He stated the Committee does need to consider all the areas where people are now putting out a table or two or three that would not be possible to do if there was a barrier requirement.  
Ms. Baldwin stated this is a serious issue in terms of safety but the City really does not have a right to tell people what they can or cannot do on private property. 

R. Stephen Karvwatt, 803 Brooks Avenue, 27603 pointed he spent a reasonable amount of time in the downtown area and surrounding areas and his finding is that it is very hard to pass through as a pedestrian on the right-of-way. He stated tables can be set up for the pedestrian right-of-way but as soon as they start being used it causes disorder.  He expressed great concern for the pedestrian safety.  He briefly addressed issues relating to the safety of individuals on private property as it pertains to outdoor dining areas.  He submitted the following statement and a thumb drive with pictures he took of the various or surrounding pedestrian corridors to the Committee:   
Good morning councilwoman Baldwin, Councilman John Odom and Councilman Eugene Weeks. I thank you Madam Chair for taking on my petition for consideration. I am accompanied today by Fred Johnson of the Alliance of Disability Advocates who is better versed than me in the intricacies of handicap access. Even though my initial interest and desire for action was related to a particular incident, it quickly expanded to encompass city wide issues related to handicap and pedestrian access and safety afforded at outside sidewalk dining establishments having a “CG” business license.

Yesterday afternoon I spent a couple of hours taking photos of sidewalk cafés in Cameron Village, on Oberlin Rd. and downtown along Morgan, Hargett and Blount Streets. I have brought a thumb drive with those pictures contained on it and they can be shown to you If equipment is available, What they show are several restaurants with tables and chairs right up to and in some cases on the curb of a city street or parking lot. Others where there is no clears foot pedestrian access path between tables and chairs. Most do not have any hardened construct, bollard or anchored sturdy fencing to protect their patrons from a vehicle plowing into the seating area and in some cases the tables are placed directly In line with an ADA defined handicap sidewalk access ramp which would not impede a vehicle at all. Some of these locations and there are more that I did not even get to are utilizing city sidewalks and others are located on private shopping center property. Those along city streets generally have parallel parking along the curbing and those in shopping centers have either no parking directed toward the table area or have straight in parking aimed at the tables and sometimes the grade of those parking slots is either an upward or downward slope.

I ask you do know how many “CG” licenses also have sidewalk table service area and have also properly applied for an Outside Dining Permit where a site plan is required and has to be approved? I have been unable to secure that information. On the base business license application question number four concerning nature of business is not required to be filled in and there is no check box indicating that outside dining would be provided at the time of application or in the foreseeable future. Fire code inspections are done annually and as such reporting back of a sidewalk cafés existence that was established between the annual inspection and the current date perhaps may never happen and that business has free reign to do what it so wishes until either a complaint is made to the city or their next fire marshal inspection happens.

The issue of handicapped and pedestrian access is codified in Federal ADA guidelines and in North Carolina State building and fire codes. I have found that those in place for Raleigh are either specified or refer back to Federal or State rules. Are the codes enforced in Raleigh in agreement with mandated Federal and State rules?

In the packet there is a personal statement from Karen Clark describing her problems getting thru a sidewalk café on Hargett St. near the Wilmington St intersection. As you read it imagine yourself blind and relying on a service dog to get places on foot with or without a companion and having to dodge tables and chairs that you cannot see and having your service dog that cost you close to $30,000 interfered with by other dogs not controlled by their owners along your path. Scary isn’t it?

I have my own personal story to tell. Back in the summer of 2008 I had a medical emergency that was rectified by surgery. After the surgery I had to relearn to walk using a walker while in rehab and a cane once I went home. During that 9 plus month period after surgery I had problems with my balance even when walking using a cane. I would have had major problems negotiating the gambit that Karen passed thru. If someone had moved their chair into my path there was a good chance that I would have fallen. It was fear of that that essentially kept me home back then.

Now consider a hypothetical situation concerning access. You are a parent with two children, one only a month old and the other almost two and you have them both in a double wide stroller or you are In a wheelchair and you come on to a sidewalk café that doesn’t have the clear five foot pedestrian access corridor or has uncontrolled dogs along the one that exists. What would you do? Would you go around the seating area by going out into the street or parking lot? Would you turn around and return to the previous intersection and go around the block hoping that you would not encounter another blocking café? Would you attempt the ziz-zag path thru the café seating area? Would you just give up and go home or back to your hotel lodging? If you were from out of town, what would you tell your friends about Raleigh when you got home? Raleigh has been described as a progressive and friendly city. Access for handicapped and non-handicapped is a component of that description and lack of it affects the entire community and perhaps individuals going to downtown Raleigh venues.

In my petition which is being further discussed here, I also brought up the issue of safety for patrons of sidewalk cafés from a vehicle charging into the seating area of the café. There is no rule requiring that protection from vehicle encroachment into the seating area be installed. Any impediments at locations in Raleigh that are currently in place are so only because the owner of the restaurant or bar has exercised due diligence to provide it. There are a few that have as shown in my photos though none used security level bollards to effect that protection.

Bollards come in two flavors security and non-security. Security level bollards are meant to stop the vehicle, are more expensive and require mounting over a four foot concrete filled steel post fixed in the ground twenty-four inches deep in concrete. This type of Bollard would have stopped the 2003 Lexus ES 300 weighing approximately 3500 pounds that when it jumped the minimum curbing traveling at 14 feet per second from injuring three women, one seriously who is having her tenth or eleventh surgery this morning since that vehicle encroachment accident In Cameron Village.

At the time of my initial petition I asked myself how the Raleigh City Council could address the access and safety Issues that once my blinders were removed, I saw. The only route open was thru changes to Building and Outside Dining License requirements. This path affects all sidewalk cafés whether they are on private property within a shopping center or are on a Raleigh street. Additionally for planning purposes, conditions relating to sidewalk cafés are to be added to the “SC” shopping center zoning classification.

In summation Madam Chair and council members present, what has transpired over time as Raleigh grew and Fayetteville Street pedestrian mall where sidewalk dining existed primarily and smoking was allowed In restaurants and bars throughout the State of North Carolina to Fayetteville Street becoming a roadway again and sidewalk dining locations have proliferated throughout the city in shopping centers and along city streets. The population of Raleigh has increased since that time of the pedestrian mall and the number of vehicles on Raleigh’s streets has also. In one of my photos taken as I approached Cameron Bar & Grill in Cameron Village, a pickup truck is nosing itself Into a parking space and if it had pulled all the way in to where its front wheels would touch the curb, its front bumper would extend over the curb coming almost into the seating area and its bumper height is between that of the chair seat and table top. The two women seated at that table were eye level with the trucks front grill.

Times have changed, Raleigh has grown up and does the bottom line of maximized profit preclude that because an accident as what happened in Cameron Village to three women in good health and not disabled happens at a rate such that prevention of it is ignored by business. Additionally we who are not physically or sight disabled often cannot envision what it is to be in a world where being disabled means that your access and safety is often overlooked and denied.

Mr. Odom questioned whether Mr. Karvwatt is trying to eliminate sidewalk café’s.  Mr. Karvwatt answered in the negative. 
Mr. Karvwatt stated they have looked at this from a disability aspect as well as a safety aspect.  He will be glad to put in another petition that exclusively mentions access but he did include it in his original petition.   

Mr. Odom asked Mr. Karvwatt what would be his solution.  

Mr. Karvwatt stated he would like to see a registration program for the outdoor dining areas.  He stated as it relates to zoning inspections and building inspections as well as fire inspections.  He pointed out you only know of a complaint if the complaint was established in between the times of inspection.  He suspects many of these outdoor locations don’t have outdoor dining permits but this can’t be established because there is no directory for location.  

Ms. Baldwin asked if they did look at the outdoor ding permit how does this change the end result.    

Mr. Karvwatt briefly explained if bollards were put in as a requirement this would resolve the safety issue.  He expressed great concern for public safety and public access as it is an issue currently.  
Mr. Howe asked the City Attorney currently on private property if there is no City regulation and something happens like it happened in Cameron Village who would be liable.  

City Attorney Leapley stated the negligent driver would be liable and if the owner of the property failed to comply with a reasonable standard of care the owner of the property would be liable.  

Mr. Howe asked if the City has a regulation that governed that same use on private property and for one reason or other the property owner was not in compliance with that regulation and the City had not inspected to ensure compliance who would be liable.  

Ms. Leapley stated the courts would expect the City to act and she would expect if the City missed a potential location and there was harm she would expect the City would be named as a party to the lawsuit.  
Mr. Howe stated even if an incident never happens again and the City had a regulation like this the City would have to ramp up regular inspections of these type properties in order to ensure the properties remained in compliance.  The City could issue the permit but the City would have to continually inspect in this kind of regulation as opposed to how it would normally be handled.  This would be to review a site plan and once it is filed Staff does not go back unless there is a complaint. 

Mr. Odom asked for input on the t Fire Marshall and firefighter’s procedure as it relates to inspection of a building or permitting. 

Mr. Howe stated he is sure there are egress requirements but he is not sure what they are.  
Ms. Baldwin stated there seems to be a conflict between new construction existing properties.  If you look at Glenwood Avenue along Tobacco Road this is all new road so they could construct this inside and save outdoor dining, build a fence and its done at new construction where as if you are talking about the existing side of North Hills, Fayetteville, and Hargett Streets; how do you allow uses that create a vibrant City and at the same time protect the public. She asked if this can be looked at this moving forward maybe with site plans it could be an alternative.  

Mr. Odom stated there are unsafe places all over the City of Raleigh and one is the sidewalk with cars going 35 mph down the streets.  There are a lot of unsafe places and there is reasonable care they should take as a walker or as a driver.   He does not know of anything that can be done short of putting bollards in front of the cars or making them change to parallel parking to solve the incident in Cameron Village.  
Major Daigle (RPD) stated with twenty five years on the force this is the only incident he has seen.  This is a very isolated situation. 

Mr. Howe pointed out most of these situations would not be on stand alone restaurants, they would be in shopping centers that do not necessarily identify where the restaurant is going to go.  To have outdoor seating you would need to make the entire shopping center safe for outdoor seating so when this particular storefront is no longer a clothing store and become a restaurant it would be in compliance.  With mixed use development it would be very difficult to enforce and regulate without enforcing it over the entire shopping center which might result in the entire shopping centers not having outdoor seating.
Mr. Odom stated he is not in favor of changing what they are doing because of one incident.  This was a tragedy and he is sorry for those involved.  He motioned to report this out with no action taken.  

Mr. Weeks questioned whether the City could ask the vendors when outdoor dining is the case to pay attention to safety.  
Mr. Howe stated right now with outdoor seating in a private shopping center the City has no involvement.  There is no City involvement required.  If there were an egress violation of the Fire Code the fire inspector would deal with this but it would not be about safety it would be about egress.  If the property owners are going to be held liable and put an unsafe seating area they are going to probably pay attention to safety and probably more so now after this incident.  

The group discussed safety extensively as it relates to minimum standards.  
Ms. Baldwin stated as far as ADA compliance is concerned and somebody applies for outdoor dining permits do they have to indicate where the tables will be and do they have to meet certain standards. 
Mr. Howe stated they have an ongoing conversation with the property owner.  They are not in compliance technically with the City’s Standards for the Private Use of Public Spaces ordinance and they are working to improve this.  They have finally come to a mutually accepted middle ground however, there are regulations in place on public sidewalks that set minimum standards as well as annual permits and if they start having problems the city has the ability to pull somebody’s permit.  He stated the owners are contacted on a regular basis particularly on the public sidewalks downtown to make sure they remain in compliance. 

Mr. Odom motioned to report this item out with no action and requested that the Fire Marshall inspect all outdoor dining areas as it relates to public safety and report findings to Council.  It was seconded by Mr. Weeks and put to a vote that passed unanimously.  
Ms. Baldwin stated she is very sorry for the incident.  She stated this is a conflict that is difficult but she doe not want anyone to think the issue was not taken seriously.  Ms. Baldwin asked if it would make sense for the City to send out letters as it relates to safety for outdoor dining areas to ensure that property owners are looking out. 

Mr. Odom suggested the Committee waits to see if the Fire Marshall returns with findings that pose problems in these areas.   A brief discussion took place relating to safety.  

The Committee recommends this item be reported out with no action taken.  The Committee also recommends the Fire Marshall inspect all outdoor dining areas as it relates to public safety and report findings to Council.  
Adjournment:  There being no further business the meeting was adjourned at 10:42. 

Daisy Harris Overby 

Assistant Deputy Clerk 
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