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LAW AND PUBLIC SAFETY COMMITTEE 
The Law and Public Safety Committee of the City of Raleigh met on Tuesday, November 8, 2011 at 9:00 a.m. in the Avery C. Upchurch Council Chamber, Room 201, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present: 

Committee   






Staff

Mary Ann Baldwin, Presiding  


Assistant City Manager Howe 
Mr. Eugene Weeks




City Attorney McCormick 
Mr. John Odom 




Chairperson Baldwin called the meeting to order at 9:00 a.m. and the following item was discussed with action taken as shown.
Item # 09-35 Occupy Raleigh Request – Chairperson Baldwin stated she would like to hear from Staff, proponents, and the opponents.  She would like to also proceed in a very orderly and civil fashion.
Assistant City Manager Howe stated there is a lot of opportunity in the City’s laws and regulations for first amendment expression.  He explained the City issues parade permits, have picketing standards, and allow use of public parks and spaces during the hours they are open.  
Chairperson Baldwin questioned the hours of operation.  
Mr. Howe stated it depends on the park but primarily the hours of operation are from dawn to dusk.  Mr. Howe gave an overview of the following information:
The City Attorney has provided information directly to the City Council regarding potential liability and other legal issues associated with this request. The following is a summary of administrative challenges and potential policy changes implied by this request:

•Parks and Recreation Use Policy. The current City policy regarding the use of public parks is that the parks close at dusk system-wide, except parks that include a community center where the closing time is 11 pm. Also, system-wide, camping or sleeping in parks is only allowed by special permission by the Parks and Recreation Director for organized groups on a rental basis. Up to this point we have only allowed camping in Durant Nature Park, where the facilities are specifically set up for this use. At Durant overnight stay is generally indoor camping in bunkhouses. This use could be allowed elsewhere in the Parks system, but would need to be available to all citizen groups equally and be handled in a similar way to Durant Nature Park, with requirements for a responsible party signature and liability insurance to be carried by the organized group. As we have not issued rental permits for this kind of use anywhere else in the system, this would require a change in City policy and the establishment of a fee schedule. As a point of reference applicable City Code sections and an excerpt from the fee schedule are attached to this memo.

•Municipal Complex Use Policy. The Municipal Complex in general has never been used as a “public forum” from a legal standpoint. Though many public meetings are held here, all of them are limited to specific locations (the Council Chambers, Rooms, 303 and 305, the Lobby, etc.) and are time-limited and for a specific purpose. The complex is not publically-accessible after hours and when it is open only certain parts are accessible to the public. We do maintain site and building security and citizens are not generally allowed to access all parts of the complex, specifically service areas, private offices, the data center, the 911 Center, etc. It would be possible to allow some or all of the complex to be used as proposed, but this would require a change in City policy, we would be obligated to continue to allow such use in this “public forum” after this particular action is over, and we would be compelled to allow all citizens from any group to do so on an equal basis with Occupy Raleigh. 

Practical considerations for park occupancy - The following specific practical considerations should be taken into account in considering this request: 
Utilities. There are no water or electrical facilities available in the small park to the west of the Municipal Deck. It is not safe nor would we recommend that hoses, drop cords or any other means of trying to bring either of these utilities front the Municipal Deck or the Municipal Building be used in the park. There is an electrical outlet in the area under the Council Chambers on Hargett Street, but its use for anything other than cell phone chargers or laptops, or the attachment of multiple power strips to this outlet would constitute an electrical code violation and should not be allowed.

Sanitation. If such a use in the municipal complex is allowed, it would be necessary to require the use of portable lavatories to support those who would be staying for long periods in the park or municipal complex. The restroom facilities in the building are not open in the evenings and are not designed for higher volume use than they currently accommodate for the office building. The maintenance and servicing of portable lavatories can cause damage (from truck access on sidewalks, etc.) and spills. In this case a damage deposit would be appropriate if approved.

Safety. Dawson Street accommodates in excess of 20,000 vehicle trips per day at relatively high speeds for downtown. The egress driveway from the Municipal Deck leading through the park area to Dawson Street accommodates the bulk of the daily traffic from the deck. Both of these movements have potential to conflict with camping facilities in the park. Specific safety measures and perhaps barriers may be necessary for the safety of the occupants of the park. There is a fire risk associated with any Class A combustible material set up in the park (tents, for example). Food preparation, particularly using mobile cooking equipment (propane or other fuel) may also increase this risk. It is recommended that if this use is considered that regular fire inspections be held to make sure people remain safe. This park is used heavily for pedestrian pass-through and by the residents of the surrounding condominium and apartment projects. If an overnight use is to be considered adequate pedestrian access to the walkways within the park should be maintained for regular users of the park.

Hazards. The large generators at the rear of the Municipal Building are the primary emergency backup for the 911 Center. They are exercised each week, generally after or before business hours, resulting in substantial noise and diesel exhaust, which may conflict with the use of the park for camping. Underneath the park are large diesel fuel tanks which are vented aboveground. Also in the parking deck and around the municipal complex hand-held blowers are operated each morning at about 7:00 am. It may be necessary to alter this generator exercise and cleaning schedule if camping is accommodated in the park. It is not recommended that any change to the frequency of exercising of the generators is made.

Maintenance. The park has recently been re-seeded. Because of the time of year, even a small amount of foot traffic and the erection of tents in the park will necessitate that the turf be re-seeded again once the occupants have left. This will represent an additional cost above the current budgeted amount.

Considerations for other locations in the Municipal Complex - Suggestions have been made that the area beneath the Council Chambers, and/or the area to the east of the old Police Building be utilized for all or part of the Occupy Raleigh staging operation. The outdoor area beneath the Council Chambers is a part of the municipal building premises and not a designated public forum. To allow this proposed use would require a change in City policy. Even under a permit it will be difficult to distinguish protestors from the general public, so such a change would result in the ability of anyone to be in this space for any period of time. The area east of the Police building is the ingress to the below-ground level of the Municipal Deck, which is a secure level not open to the public used for Police vehicles and evidence storage. There is also a fueling station accessed by this driveway which is frequently used by all departments. Because of the level of traffic, the location of the fuel station, the evidence storage facility and the location of the generators here it is not recommended that this be considered for any public use. Should this be considered, extra 24-hour security would be needed. This would represent a cost in excess of our current Municipal Building security contract. Any use of the Municipal parking deck for such a 24-hour use is also not recommended. The safety and liability issues raised by the use of the deck with traffic moving through the facility constantly would be difficult to overcome except at substantial cost and/or disruption to the operation of the deck.

• Experiences in other communities. Other communities in our State and across the nation have been the subject of similar protest movements and similar requests for use of public spaces for protest and occupation on a 24-hour basis. We have done limited research since the Council meeting, and have found that among the communities we contacted, no  alteration of municipal policies or laws has been made by any community in establishing their response to similar protests (please note this was not an exhaustive search and primarily concentrated on NC cities). Because the existing laws and policies differ from place to place the result is different, with some cities allowing these uses on a variety of public properties, and some limiting the use to traditional public areas such as sidewalks.

The group had an extensive discussion on public property assembly versus private property assembly, safety, hazards, policy, policy change, violence, restroom access, equipment, costs, fees, citizen concerns, employee concerns, Staff concerns, petition process, obligation, picket permits, hours of operation, shelters, permit process, etc.
City Attorney McCormick stated the City does everything they are obligated to do.  If the Committee changes this there will be change in policy and possibly additional public forum.  He pointed out on this block sits a 700 million dollar a year corporation and it needs to be treated as a business location.   
Chairman Baldwin asked the City Attorney to go over what is allowed for these type assemblies.  
Mr. McCormick stated you are allowed to picket on the sidewalk 24 hours a day and you are allowed to assemble in the parks from dawn to dusk.

Joseph Huberman stated as you may recall, last week I asked for a place to camp to support our picketing at the state capitol and city streets.  We need shelters, a place to eat and sleep a secure place to keep property, a portable toilet and an electrical outlet. We need an Occupation site that is off the sidewalk.  Occupy Raleigh has become a small community with a goal to bring change to North Carolina and our nation to support the 99% who have been marginalized by the 1%.  Our non-partisan Occupy movement is large enough and wide spread enough to bring political change; to restore the balance that has been lost.

We believe this is so important that it is worth putting our lives on hold, to get our messages out and make Raleigh part of the wider Occupy community. The symbol of this community is an “occupation”, a camp. We need a place that is visible, and has a welcoming atmosphere so strangers will feel safe and comfortable visiting and speaking with us about these critical issues.  Our first choice is the Capitol Grounds, and while we are investigating legal action against the Department of Administration we are attempting to find other suitable space.  We believe occupying public space is an important part of our message, but on the Mayor’s suggestion we have looked for private property, but so far been unsuccessful. Upchurch Park is a space designed for people to gather, has excellent visibility from the road, and access to the Capitol grounds. We are well aware that we would have neighbors living next door, and we will respect their rights, be polite and enforce rules developed in cooperation with the city and representatives from the condominiums.

Our goal isn’t to hang out and make noise, but to create a positive image and engage people in discussions about the problems facing the 99%. Security is as much a concern for us as it is for you. We have shown that we respect authority and demonstrated tremendous restraint under difficult conditions even following patently unreasonable requests from the Capitol Police. We have a de-escalation group that handles conflicts as they arise and solves problems before they escalate. They enforce our rules and will maintain communication with the City, Police, and our neighbors to address issues before they become problems.  You can authorize a special permit allowing us an occupation to exercise our core political speech that incorporates rules regarding acceptable behavior.

Other groups demonstrating under these conditions should be welcome in a free society. They should be welcome in Raleigh.  If you don’t give us a chance then you are making your decision out of fear. Cities have different people with different attitudes. In the 25 days we have been surviving on the sidewalk we haven’t shown any tendencies toward violence or destruction.  Using cities like Oakland as examples of what you fear is unrealistic in Raleigh. It would be absurd to worry that Occupy Raleigh will become violent if we are working with you cooperatively so we can demonstrate responsibly.  Frankly, though, some confrontation is inevitable. Confrontation is a fundamental part of our history. But our county has avoided confronting critical issues and as a result we are suffering.

We are part of the international Occupy Movement whose symbol is occupation. If you deny us this symbol then you muffle our speech. But confrontation does not have to be destructive. We would like to make our confrontation constructive. We need to focus not on surviving on the sidewalk but on talking to people about economic imbalance so we can come to consensus on solutions to our collective problems.  We respectfully ask this committee to work with us to develop conditions acceptable to the stakeholders so we can set up our occupation in downtown Raleigh.  If we are denied a place to set up our occupation then the news will be about confrontation instead of the confrontation being about the issues.

Kurt Zehnder, 6936 Three Bridges Circle, 27613 – stated he woke up on the sidewalk this morning.  He stated he would like to respond to comments made by the City Attorney.  He briefly talked about the City of Raleigh fulfilling their obligations.  He gave a brief history on his occupation and the obligations his job entails.  He feels that some times the minimum should be not something that is required but something that is pursued as an acceptable course of action.  He expressed concern about costs as it relates to security based on City Mangers Howe’s report.  He stated currently as it relates to the $61,000.00 spent for police protection and presence this is over two thousand dollars a day.  He pointed out that Mr. Howe stated if the group was permitted to assemble in the park it would only cost from $400.00 to $800.00 a day.  He stated their presence shows their willingness to work with the City to avoid conflicts and problems.  They are more than willing to work with Staff to ensure a peaceful and positive stay.  He feels sleeping on the sidewalk is far more dangerous than sleeping in a protected area.  Obviously there will be hazards but they are willing to avoid these type situations.  This far the group has been very responsible and peaceful and he would like to point out they will continue to be responsible if the City will allow this.   He concluded they are responsible and will avoid hazards.  While the group appreciates security it is not a requirement for the group.  
Michael Davitt, 5066 Flint Ridge Place, 27609 – stated he feels this comes down to defining the freedom to assemble.  He briefly talked about the constitution and the Declaration of Independence.  Freedom to assemble for a purpose means to come together.  He stated they should look at things in context of the time.  He is not the only one feeling a sense of betrayal.  He has been deceived and lied to. They want to assemble, and touch people.  This is a real movement from inside out.  He hopes the City Council will understand this in context.    
Antonio Rohman, 624 Pine Ridge Dr. stated they did not design the nature of this movement and the movement began in New York.  The idea of occupation is not something their group came up with and the forum they chose to use. This is the way the movement functions.  He stated the idea that the City of Raleigh does not have an obligation to respect this particular format through speech he feels is questionable.  This is the method that this popular movement has taken to express this freedom of speech and freedom of assembly and he feels this does question whether or not some of these regulations maybe account and violates the obligations to respect those rights. He feels some of the comments on security issues are a little misplaced because they have shown no signs of causing any security concerns or for anyone to have a concern in the parking deck because of their presence.  The deck is open to the public currently so it suggest that a movement would cause a problem is not acceptable.  The fact is there will be more responsible citizens actually watching the area and City employees are safer in more ways because  the deck is more secure by the fact the group is even present.  As a member there has been people on the sidewalk to keep the group organized and to keep their supplies protected.  He feels the question is how the community will perceive the group and he urges the Committee to consider allowing the request to use Upchurch Park for the way it is built and designed to bring communities together to discuss ways that occupation can be much better perceived by the public than what they are able to do currently on the sidewalk.  
Amanda Nixon, 6824 Edwell Court, 27617 stated this weekend she visited DC and she witnessed Occupation DC.  She hates to see a few within the movement take this to the extreme.  She briefly explained a scenario while having a peaceful dinner pointing out the DC assembly resulting in violence.  She expressed great concern about how the movement can turn from peaceful to violent and having a negative light.  She requested that the Committee recognize the group can disrupt any economic interest going on in Downtown Raleigh and Mayor Meeker put forth a great effort to bring a lot of commerce to Downtown Raleigh.  She concluded if the Committee allows this group to occupy the park they need to make sure there are things under review and to be very cautious upon making their decision.  
Brian Anderson, 317 W. Morgan Street, the Dawson Condominiums, HOA President, highlighted the following information.  
At the Council meeting held this past Tuesday, members of the ‘Occupy Raleigh’ movement requested that Avery Upchurch Park be made available to them for camping purposes - to include a portable toilet and cooking & cleaning facilities. This matter was referred by Council to the Law and Public Safety Committee for further discussion.  We, the undersigned Executive Board, represent the homeowners of the Dawson Condominiums, which is located directly across the street from Avery Upchurch Park. The owners at the Dawson contribute over $200,000 per year in property taxes, and number approximately 120 active Raleigh residents. Many of our owners are extremely committed to the success of the downtown core, and wish nothing more than for sensible, smart growth to continue.

It is our position that this request for an encampment be denied. There is no ‘fundamental right’ to set up a semi-permanent camp within a city park. This park, while small, is used frequently by our residents on a daily basis (in addition to the lunch time crowd from both Campbell Law School and the City of Raleigh employees). If turned over for camping, the original and intended use of the park disappears.

A campground, with its porta-johns, electrical cords, sleeping bags, signs, and they myriad other small items, is unsightly — no matter how diligent protestors are in keeping their area neat. As other cities have learned, semi-permanent encampments have also brought out criminal elements, brought to the area by free food, a mass of people who don’t really know each other, and modern (and often unsecured) electronics and other valuables. More importantly, when this protest eventually winds down (as all protests eventually do), what happens when another group requests a similar ‘permit’? Is the city prepared to issue any group a camping permit? Are they prepared to pay the litigation costs if they don’t give the permit, since precedence has now been set?

The Executive Board of the Dawson Condominiums is adamantly opposed to any organization requesting a camping permit for any park in the downtown core, and particularly for the Occupy Raleigh request for space at Avery Upchurch Park. We greatly appreciate your assistance in ensuring that this does not happen.

He concluded questioning whether in the instance of an election and the Legislature comes up with this as a hot button topic in the next six or eight months is the City of Raleigh prepared to say no or will it say yes.   There are pluses and minuses but it sets precedence.  He stated as it relates to costs they do not appreciate the police presence and patrols for this when they should be patrolling throughout the City.  In short they are against this request anywhere in the Downtown Corridor.  
Mr. Odom stated this comes down to who is requesting this and what are their obligations as a Committee and after a time how this will affect everyone’s quality of life.  In the City of Raleigh the responsibility to the citizens is to ensure that the City is run as it should be run.   He feels they have always done this.  He believes this group will come in and create havoc to this organization for this will create many problems for the city.  They already have in place plenty of opportunity for people to express freedom of speech.  He briefly compared the food truck issue to this particular issue.   He questioned why there should be an overnight existence.  Who are the people recognizing the group at 3:00 a.m.  He pointed out at the November 8, 2011 City Council meeting they presented a petition of 1300 people but only 216 of the people were Raleigh residents.  He is not in favor of letting people from the outside come in and tell the Council what to do.  
Mr. Weeks expressed concern for safety issues.  He stated there is policy in place for this type issue and there is a right to assemble but there is nothing to stop anyone from instigating or starting something negative among people in these situations.  He sated they have been lucky in the City of Raleigh and there has been control around the Capitol grounds.  He feels there are matters they could look into as it pertains to protecting the citizens of Raleigh.  He agrees with Mr. Odom on the petition and the variation as it relates to Raleigh residents in signing of the petition.  He is for assembly but very concerned about safety.  He has heard citizen input and feels the parking lot should not be used as a place for assembly as it pertains to security.  He pointed out there is a security presence at night in the parking deck for the safety of the employee.  
Ms. Baldwin stated Mr. Huberman mentioned in his statement the group has sought private property for assembly.  She asked for his contacts. She stated the occupy movement started on private property and she is wondering why this has not been a consideration.   
Mr. Huberman stated they have contacted several private properties but have not been very successful with results.  He stated they have inquired at a church site on Edenton and Hillsborough Streets.  He pointed out the group does not want to be affiliated with a particular religion or political party.  They do not want to set a precedent that they are favorable to any one group as it relates to religion or politics.   

Mr. Odom questioned why the group needs to be placed all night.  Why is this significant?
Mr. Huberman stated one of the keys to this development is having a sense of community.  He explained there are a different group of people that are around at different times.  Because there are not a lot of people around in the middle of the night there are some and these people stop and talk to the group.  This is a way of reaching out to all different groups.  He addressed Ms. Nixon.  He stated they appreciate the comments made on violence.  He explained their group’s position on violence extensively.  .He stated as a group they have strict rules of behavior.  He pointed out they have a deescalating team and as far as this situation relates to law enforcement they are not required to be there all of the time because they have been peaceful and they have people working to keep this a peaceful movement.  They will continue to keep it this way.    

Mr. Weeks questioned Mr. Huberman’s statement as it relates to affiliation and not wanting to set a precedent that they are favorable to any one group as it relates to religion or politics.  He stated he is confused.  He stated because a church offers use of their property it shouldn’t say that you are favorable to this specific religion.  

Mr. Huberman stated it is not quite that strong. He explained if a church did in fact offer the group space he is not saying they would not accept.  He briefly discussed security concerns.  The group discussed security extensively as it relates to the positive side versus the negative side and how various situations are addressed.  The group stated their group has also made any negative situation have and positive end result.   

A man in the audience referred to the comments from Mr. Weeks as it relates to church.  He stated some people will notice a group assembling at a church and will automatically subconsciously put the two together.  He stated it does not matter what group it is they don’t want to be connected subconsciously to a particular group.  They are a people of movement.  They accept all people no matter what religion or political party because it is all about representing the majority of the people.  

Ms. Baldwin stated they have heard from some who are concerned about security.  They also are concerned about turning a park into a park site.  They are concerned about noise and the potential for crime.  She stated Staff is clearly concerned about setting precedent.  She has also heard concerns about costs to taxpayers.  She stated her suggestion is to work with the group to find a private space that they could convene.  She pointed out Ms. McFarlane; Mayor Elect has been working behind the scenes making some contact.  She feels Mayor Elect McFarlane will be willing to continue to do this and move forward with some type of effort to find a private space.  If she is hearing what Mr. Odom and Mr. Weeks are saying there is a discomfort from the public aspect of the request.     
Mr. Odom reiterated he has to respect the City Attorney’s comments on change of policy as it relates to this request.  He agrees with some of the things the group is saying but for the City of Raleigh to allow someone to come and occupy the property it would be a huge mistake.  He is not sure they can stop it on private property and he is not against helping people find some where.   
Mr. Weeks stated he cannot support this on public property.  He feels by assisting in locating a private property or facility for Occupy Raleigh they are showing they are willing to lend a helping hand.  He stated he is for demonstration and assembly and he has been a part of various movements.  He explained when he participated and used a church facility no one spoke on religion.  He will support Ms. Baldwin’s suggestion for members of Council that are willing to help locate a property.    

Ms. Baldwin stated she will be glad to talk with Mr. Huberman as soon as the meeting has adjourned.  

Mr. Weeks motioned the Committee pursue a private place for Occupy Raleigh and deny the request for Upchurch Park.  Mr. Odom stated he can’t support that motion because it says Council will commit to finding a property.  Ms. Baldwin explained if certain Council members wanted to help in finding a property this regard then it would occur. Mr. Odom stated he is not against the group doing whatever they want to do as long as it comes within the law.  He stated if a citizen had to do something like this they would have to go through six months of procedure.  Ms. Baldwin suggested rewording the motion to state the Committee recommends encouraging Occupy Raleigh to seek private property for assembly and denying the Occupy Raleigh request to utilize the Avery C. Upchurch Municipal Park.
Mr. Odom made a substitute motion to encourage Occupy Raleigh to seek private property for assembly and to deny the Occupy Raleigh request to utilize the Avery C. Upchurch Municipal Park.  It was seconded by Mr. Weeks.  It. was put to a vote that passed unanimously.  
The Committee recommends denying the Occupy Raleigh request to utilize the Avery C. Upchurch Municipal Park.  The Committee also recommends encouraging Occupy Raleigh to seek private property for assembly.

Adjournment:  There being no further business the meeting was adjourned at 9:57 a.m... 
Daisy Harris Overby 

Assistant Deputy Clerk 
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