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LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday April 10, 2012 at 3:00 p.m. in the Room 305, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present: 

Committee 






Staff

Chairman Mary Ann Baldwin, Presiding  

Assistant City Manager Howe  
Councilor Randy Stagner



Deputy City Attorney Leapley 
Councilor John Odom 



Captain Niemann (RPD) 









Inspections Director Willis 









City Clerk Smith 









Planning Manager Hallam 









Planning Manager Dargess



Also Present


Councilor Thomas G. Crowder

Chairman Baldwin called the meeting to order at 3:00 p.m. and the following item(s) were discussed with action taken as shown. 

Item# 11-02 – Noise Ordinance – Construction Sites — Chairman Baldwin stated Ms. Peggy Seymore, 3125 Stanhope Avenue has submitted a statement to the Committee to be placed in the record. A copy of the information may be obtained in the file in the City Clerk’s Office.  Ms. Baldwin stated she would like to allow Staff to give an overview concerning this issue.  
Assistant City Manager Howe gave a brief overview.  He pointed out Christine Dargess is here to talk about Development Approvals, what site plan requirements are, and to answer any questions for the Committee.  He pointed out there are a lot of ancillary issues but he would like to remind the Committee that the specific item to be is that of noise.  

Chairman Baldwin stated based on a review of the minutes it is apparent there was a noise issue but that is not what was referred to Committee.  She pointed out Ms. Seymore basically stated there was not a noise issue, and the neighborhood would call the police if there was after hours activity.  She stated that RPD has reported there were no noise issues relating to the item.  After talking to Staff she feels the appropriate thing to do is report this item out with no action taken relating to noise.  She asked what the process would be if there were issues with Development Approvals.  She asked Staff to follow up with Mr. Crowder.  

Planning Manager Dargess gave a brief overview.  She pointed out specifically for the approval development plan there was a condition added on by the Council for spillover light and when that was added and the permitting process took place Staff made an interpretation on how to meet the condition. The formation of this ended up being accepting louvers as something they could do to mitigate the spillover light.  Ms. Seymore had concerns on the way this was handled.  In speaking with Attorney Botvinick she pointed out he informed her that the Board of Adjustment is the body that would deal with the issues on handling mitigation.    

Ms. Baldwin questioned whether the item would be reported back to Council.  

City Attorney Leapley briefly explained the Committee would report the item out on noise.  She stated if there was a dispute about the interpretation of a zoning condition then an appeal would need to be made and the person making the appeal would have to go through the Board of Adjustment for a determination.  

Mr. Crowder questioned whether there is 30 days granted after an interpretation.  Ms. Leapley answered in the affirmative.  He stated what he referred to Committee was not the noise issue; it related to as they see more urban densities taking place there is more construction especially in his community where there are student housing projects.  There is a potential to litigate damages and he wants to make sure the public is protected so that citizens aren’t just paying fines.  He wants to make sure that tweaks need to be made for the ordinance.  He is not asking for any action but to update the ordinance to make sure in of this in the future.  He referred to Mr. Odom’s district as it relates to nightclubs and how the ordinance is upheld.  He stated as it relates to construction there needs to be some kind of action rather than someone paying fines in order to keep on going because it is not fair to the community at large.  He would like the Committee to address this and make sure the ordinance is updated given the fact that the City will become more densely populated and under certain circumstances if you don’t violate the ordinance there is nothing to fear but if they are violating because they would much rather pay the penalty to get a project done on time this is improper planning.  This should not be impacting the community negatively.  He hopes the Committee will take this into consideration.   

Curt Willis, Deputy Inspections Director highlighted the following information:  

12-5007 Prohibited Noises (g)

The erection (including excavating), demolition, alteration or repair of any building or other structure in a residential or business district other than between the hours of 7:00 am and 8:30 p.m., except by permit from the building inspector when, in his opinion, such work will not create objectionable noise; upon complaint in writing of the occupant of property near the location of the work, the building inspector shall immediately revoke the permit and the work shall be immediately discontinued. The building inspector may permit emergency work in the preservation of public health or safety at any time.

12-5011 Penalties for Violation of Noise Restrictions (a) Civil Penalties: (1) 

Any person violating any of the provisions of 12-5001 through 12-5009 shall be subject to a civil penalty of one hundred dollars ($100.00). Each calendar day on which a continuing violation occurs shall constitute a separate violation under this subsection. For each subsequent violation occurring within twelve (12) months of any other violation, the violator shall be subject to a civil penalty of three hundred dollars ($300.00) per violation. If a person fails to pay any civil penalty within thirty (30) days after it is assessed, the City may recover the penalty, together with all costs allowed by law, by filing a civil injunction in the General Court of Justice in the nature of a suit to collect a debt. The Police Department is authorized to issue civil penalty citations to enforce this section.   

Ms. Leapley pointed out the civil injunction would be an enforcement action through the City Attorney’s Office. 

Ms. Baldwin stated when this subject was talked about the last time the Committee was not sure they wanted to go there.  This is the option in front of the Committee now but they could modify the ordinance where there is another option rather than Superior Court.   

Ms. Leapley pointed out they could prosecute criminally with a violation by having the District of Attorney prosecute that violation.  

The group had extensive discussion on violations, penalties, the three strike rule, civil injunctions, police judgment, revocation, non compliance, community harm, fees and fines, the noise ordinance, licensing, increasing penalties, police power,. etc.  

Mr. Stagner questioned whether the Committee could increase the fine every time there is a violation.  There was a brief discussion on the current Code.  

Ms. Baldwin questioned how prevalent the problem is. 

Captain Niemann of RPD stated from the time he has been District Commander for the Southwest District dealing with construction sites the problem is not prevalent but dealing with student parties, residents, commercial entities, etc., RPD has a lot of problems.  Student parties and residents is a much more substantial problem.  

Mr. Odom questioned whether the suspects are the same people as a violation occurs.  

Captain Niemann stated it is rarely the same suspects in the same residences.  He pointed out they may not get another call at the same residence for five years.  He stated the student population is about four thousand. He explained the civil arrest process versus the criminal arrest. He stated he would not like to have to arrest them from a criminal aspect.  

Assistant City Manager Howe stated the City would have to go about this from a different angle possibly from a PROP point of view.  

Councilman Stagner stated his concern would be repeat offenders and this isn’t the case.   

Mr. Crowder stated the question is how this will be handled in the future are they going to discourage the second violation.  

The group extensively discussed the noise ordinance as it relates to construction, fines, criminal arrests versus civil, prohibited noises, hours of operation, permits, noise;  complaints, health and safety., violations of noise restrictions, enforcement issues, Board of Adjustment requirements, rules, etc.  

Mr. Odom stated expressed concern that this is not a noise problem but a neighborhood that wanted louvers and sidewalks.  He questioned whether the developers have cleared this with the neighborhood. He stated if the Committee reports this out with no action and the complainant starts complaining RPD will have to start doing the same thing.  He stated they have resolved absolutely nothing.   

Ms. Baldwin stated her understanding is there are no issues related to the construction and have not been for a while.  There has been an offer made by the developers to the neighborhood.  She referred to Ms. Dargess’s statement.  This would have to go through the Board of Adjustment because it is an enforcement issue.  There have been two instances of this occurring and she does not see a huge need at this point to do anything differently.  However, if as Mr. Crowder has stated development becomes denser the Committee would need to look at this if it becomes a problem but she wonders do you put the chicken before the egg.  She questioned whether you put rules in place when you don’t have a problem or should they wait until the problem occurs to set the rules.      

Mr. Odom pointed out RPD does not like writing the tickets.  He stated the PROP is a great deal except they are penalizing the wrong people.  They are not penalizing the people who are doing it but penalizing the people who are making a living and paying taxes.  If they are going in the direction of putting a real strong cash amount on the citizens and bring it back to the people who own property he is not for this.  

Mr. Stagner stated they should penalize those who actually violate.  He would like to have a further discussion on PROP.  Ms. Baldwin verified this issue would fall in his committee.  He answered in the affirmative.  He talked about increasing fines.  He stated at this point there needs to be more discussion on PROP.  He wants to make sure it goes to those committing the violations no matter who it is.  He stated they still have work to do.  He would like to see support with what Councilman Crowder has presented.  He stated the issue that brought the Committee to this point should be reported out with no action.  The group briefly discussed gradations as they relate to the noise ordinance fines.     

Ms Baldwin stated she would like to report the item out with no action taken.  

Mr. Odom questioned whether this should be done knowing that the same issue could start again as it relates to violations and fines.  

Ms Baldwin stated she thinks Councilman Crowder and Councilman Stephenson are working to resolve the issue.  They have been meeting with the neighborhood trying to get some resolution.  As they have heard today the resolution really needs to go through the Board of Adjustment.  

Mr. Crowder stated even if RPD arrest someone the District Attorney won’t convict them.  

Ms. Baldwin stated she prefers to report the item out and get some opinions from City Council whether they want to raise the cost for penalties.  She pointed out this would be a totally different discussion.  There will be club owners, landlords, commercial property owners, students, etc.  She stated that is really not what this is about.  The way the item was referred to Committee it related to the specific construction site

Ms. Baldwin motioned that the issue of construction site noise from the Stanhope Project be removed from Committee with no action taken. If the Council would like to consider the issue of higher civil penalties relating to the noise ordinance, an item could be referred to the appropriate Committee.  It was seconded by Mr. Odom and put to a vote that passed unanimously.   

The Committee recommends reporting the issue of construction site noise from the Stanhope Project out of Committee.  If the Council would like to consider the issue of higher civil penalties relating to the noise ordinance, an item could be referred to the appropriate Committee.
Ms. Baldwin asked Ms. Dargess to follow up with Ms. Seymore about today’s discussion.  She pointed out to Mr. Crowder if the full Council feels the PROP issue should be discussed in the appropriate Committee which is currently being discussed in BED.  She stated that the second issue discussed could be worked out in BED as it relates to recommendations relating to PROP.  

Mr. Crowder stated they may discuss this in BED.   
11-07 Notification Process – Hearings – Ms. Baldwin stated this item is related to the quasi-judicial hearing held on the cell tower in City Council on April 3, 2012.  

Mr. Crowder pointed out when he referred this item it was not for this particular case.  

Planner Hallam gave a brief overview of the current Code as it relates to the notification process as follows:

· Property owners that are adjacent or across the street 

· No time frame, first class mail.  

· Legal advertisement in newspaper 7 days prior not to exceed 25 days.  

· Sign must be posted on property in the general vicinity.  

· There is no time frame for this but their practice is about 2 weeks prior for both written notifications and for signs.  

· In the UDO draft 10 days prior not to exceed 25 days and larger notification area – within 100 feet.  

· On a case-by-case basis the City has sometimes increased the notification radius at the request of the Planning Commission.  

· Signs seem to generate the most interest. 

· This is also posted on City’s web site by CAC(s) on the web site.  

· On the web My Raleigh subscriptions are available.  

· For zoning cases they also require a community meeting 4 months ahead of time.

The group briefly discussed notification as it relates the Code specifying when letters are mailed, sign dimensions, whether signs can be larger, time frames, QR codes, the UDO changes, etc. 

Mr. Odom suggested putting the QR code on signs and making them larger since they are only 18’ x 24”.

Mr. Stagner asked if they could expand the notification radius.

Mr. Hallam stated the cost is about $1 per letter so the decision is a financial one. 

Ms. Baldwin stated one of the challenges the City has is having citizens understand the zoning hearing versus the quasi judicial hearing.  She briefly explained the difference as it relates to procedure.  In a zoning case a person may just speak as a proponent or opponent where as the quasi judicial hearing is set up for cross examination.  She feels the people impacted by the cell tower were probably notified two weeks prior.  

City Clerk Smith stated they were notified March 22, 2012.  

Ms. Baldwin stated even though the people were notified two weeks before the meeting they still did not have enough time to respond to what was happening.  

Mr. Hallam stated there are also community meetings held before the zoning case and this was about four moths prior.  

Mr. Stagner asked what the requirements are for evidentiary hearings.  He stated he would like the history.  

City Attorney Leapley talked about site plans.  She stated Senate Bill 44 constrains all cities and towns regarding the process for specific plans.  She stated they must be by quasi judicial hearings.  In acting Senate Bill 44 the General Assembly took away some power that Raleigh believed that it had.  It forced Raleigh to change the way in which it handled site plans.  She stated the quasi-judicial definition in the statue does not give the City any flexibility whatsoever.  The Statute that the General Assembly has enacted goes so far as to tell what evidence can and can’t be considered.  It has a provision that says they have to consider only competent evidence and that competent evidence shall not include opinion testimony.  She explained the statute thoroughly.  She stated these hearings are a little more formal than a rezoning with a chance to appeal to the Council with a quasi judicial hearing.  

Mr. Crowder asked how they expect the general public to understand.  He stated this is more than just a notification issue.  It is an education issue as well.  He stated citizens have to have enough time to understand what the rules are and what process they need to follow as well as to look at the evidence submitted by a petitioner and the opportunity to be able to hire an attorney and find expert witnesses and two weeks is not reasonable amount of time to do this.  Ms. Baldwin stated this is true not for your average lay person.  He stated this is a trial and more time is needed to prepare.  He stated a lay person does not know what to do.  

Ms. Smith pointed out her office has always tried desperately to make sure the letters are sent out 10 days prior to the hearing.  She elaborated on some pressures the office receives due to the notification process.  As it relates to advice the office has to tell a citizen advice can’t be given.  

Ms. Baldwin asked if there is any information on the web site about the quasi-judicial process and what steps the public needs to take. 

Ms. Smith stated there is no information under City Clerk and she is not sure about the Planning Department.   

The group briefly discussed how this is handled through the Office of Development Services.

Ms. Smith briefly talked about signs.  She pointed out the signs have more impact than the letter.   

Mr. Odom reiterated his concern on making the signs bigger.  He explained with a bar code on the sign the sign would need to be bigger.  

Mr. Stagner stated for the adjacent notifications he considers the 100’ rule to be insufficient.  What would be the impact of stating a number twice the distance of the current one?  

Mr. Hallam stated from a financial aspect he would question who would bear the cost.  He explained the worst case scenario as it relates to density.  He stated cost would need to be considered either to the City or the applicant.  

Ms. Baldwin questioned who pays currently.  

Mr. Hallam stated it is included in the application fees.  

Ms. Smith explained the notification process as it relates to mailings.  She explained when it involves the Board of Adjustment the City pays because it is part of their application fee.  She pointed out Raleigh has permission to advertise on the website.  She explained for evidentiary hearings they do both the website and newspaper ads.   

The group discussed extensively mailings, advertisement, signage costs, and legislation.  

Joe Smith, 3024 Dahlgreen Road stated the primary notification is the letters.  He expressed great concern on notification and education on what an evidentiary hearing is.  He pointed out from what he has heard the evidentiary is what it is and there is nothing to be done about.  

Ms. Baldwin stated based on the General Assembly action this is correct.  She explained they tell the City what can and can’t be done.  

Mr. Smith stated they can educate better as far as notification goes and in this circumstance a sign.  He stated when he was notified a bout the hearing through a letter there is nothing to explain what can be done.  If you don’t know what an evidentiary hearing is than you can’t find out on the web site.  It would be appreciated if the letter could be more informative.  He pointed out they are not allowed to advise the public on the hearing.    

Ms. Leapley stated the Council acts as a quasi-judicial it is acting as a judge.  The Council has to be impartial.  The Council can not give any one party legal advice.  

Ms. Baldwin questioned whether the Clerk’s Office or Planning can give information as it relates that basically tells what is going to take place at the meeting as to what each party can do and what they will be called on to do.   Is there a place Staff can refer people to such as the City Attorney?  Is this stepping over the line?  

Ms. Leapley stated the City really cannot give advice on what steps to take.  The City could define quasi-judicial and evidentiary hearing.   The City can tell what the applicant is obligated to do.  The City can’t give advice about how to win a case before the judge.  

Mr. Smith stated this seems to conflict with process.  

Mr. Odom stated there is no conflict because the Council uses only evidence that is true and they process only facts.  The hearing is simply factual.  

Mr. Crowder stated he agrees they should contact the legislature but they have laws they are dealing with and until the law is changed they need to come up with a reasonable solution.  The issue is and he agrees with due process.  He feels the Council is in the best position to serve as that body.  He pointed out they could have a totally different body than the Council to perform this duty.  Their other issue is they are kind of hurting due process where as if you are convicted of a crime you can’t afford to hire an attorney.  He suggested there needs to be some kind of process where if the public is at an extreme disadvantage and can’t afford an attorney they at least need the opportunity to be legally represented in this process.  

The group had extensive discussion on obligation as relates to the Council as well as the applicant, educational programs, notification process, evidentiary hearing process, City authority versus General Assembly authority, signs, barcode, website educational tool as it relates to hearings, special use permit procedure, findings and facts, 16 standards of evidentiary hearings, applicant involvement, expertise witnesses, State Legislation, State Representative contacts, homeowners and neighborhood associations, appeals process, education videos, mock hearings, related case scenarios, application timeframes etc. 

Mr. Smith stated he feels a minimum of 30 days for notification is adequate.  

Mr. Hallam briefly talked about state statutes as they relate to time frames.  

Mr. Howe pointed out the Council always has the ability to continue a hearing.  

Ms. Leapley pointed out you would expect applicants to object.  She stated Attorney Botvinick has asked that she point out to the group that the current UDO provision has not more than 25 business days and at least 10 business days.  If the group decides to change this in the current Code this would need to be considered.  

Ms. Baldwin stated they are talking about quasi judicial hearings and not zoning hearings.  

Mr. Crowder reiterated they need the equivalent of a public defender in order to provide legal representation to citizens who otherwise cannot afford legal representation in this process.  He stated this is simply not fair to the public. 

Ms. Leapley pointed out enabling authority will not allow 

Ms. Baldwin stated it is obvious information is needed on the web site about a quasi-judicial hearing is and how to handle it as a citizen.  She liked the suggestion of QR codes on the signs and feels this would be good.  She stated they should notify any affected homeowners association and CAC notification as well.  She stated she would like to change to 30 days notification for letters, signs, Special Use Permits, and Amplified Entertainment hearings.  Mr. Hallam suggested that appeals from the Planning Commission may not need as long a notification period for a Special Use Permit – 10 days should be OK. She liked the suggestion of having a video and it should be produced to show how an evidentiary hearing goes. Staff could look into cost-effective ways to make signs more visible.  She was informed the picketing ordinance has 36” x 36” limitation.  This could be considered.  She would like a letter addendum that goes in each mailing that describes the rights of citizens and the process.  She stated there will be no notification changes for Board of Adjustment cases, but enact education programs.

Ms. Smith pointed out most CAC’s meet once a month and the Committee may want to consider longer time frames for notification. 

Ms. Baldwin pointed out this is true but the CAC(s) usually will meet if there is an issue.  She feels the CAC would have to call a special meeting.  

Mr. Odom stated he feels they are talking three things notification, education, and representation.  He feels the first two issues can be resolved.  As it relates to representation he is not sure the law will allow this.  The group agreed on 30 days for notification.  Mr. Odom stated the City Attorneys Office should handle making the video for a mock hearing as it relates to evidentiary hearings.  This should be placed on the website and have this in CD form to allow citizens to watch on TV.   

Mr. Stagner questioned which City department would be better for handling the video.  After a brief discussion Ms. Baldwin stated Staff should work with Public Affairs to create the video.  Ms. Leapley stated the City Attorney’s Office would be happy to work with Public Affairs.  She stated it would be very easy to show a live quasi-judicial hearing and have a link on the website.  

Mr. Odom reiterated the sign is very important to him and feels the barcode is directed to education as well.  He feels the size limitation should be increased. Ms. Leapley stated she is thinking along the 36” x 36”.  

Mr. Howe briefly discussed timeframes as it relates to the 10 day window concerning appeals.  He questioned whether this would remain the same.  Mr. Odom stated he believes they can stay with the 10 days which could be included in the video so that everybody will understand this.  

Mr. Crowder pointed out these should be mock hearings as it relates to videos because he does not see a citizen’s case being on the video.  He reiterated his concern on representation for citizens that can’t afford attorneys.  He also expressed concern about the appeals process and time frames.  He stated the question is do they know they can appeal and on what grounds can they appeal.  Are they educated on this process? 

Ms. Baldwin asked if the letter stating there is an upcoming hearing could be modified as it relates to this process and if this would be problematic.  

Ms. Smith suggested sending out a standard how to letter with an insert on the process. 

Ms. Baldwin motioned that Staff be directed to work with City Attorney’s Office to create an educational program to help citizens understand the process and their rights in an evidentiary hearing, both audio-visual for the web and written for mailings.  

Staff is directed to look into placement of QR codes on hearing signs that direct back to detailed information on the case, and explore possibly larger or more visible signs for hearings.

Staff be directed to prepare text change that would change current notification distance to match draft UDO (100’ not including rights-of-way) plus notification of any Homeowners Associations or neighborhood associations affected in that area.  Responsibility on the applicant to ensure proper addresses for associations. 

Staff is directed to change notification period to a minimum of 30 days for Council-approved Special Use Permit and Amplified Entertainment hearings.  Staff should make no change to Board of Adjustment hearing procedures. 

The motion was seconded by Mr. Odom and put to a vote that was unanimous.  

The Committee recommends Staff to work with the City Attorney’s office to create an educational program to help citizens understand the process and their rights in an evidentiary hearing, through both audio-visual for the web and written correspondence for mailings.  

The Committee recommends Staff look into placement of QR codes on hearing signs that provide detailed information on the case, and explore use of larger signs for hearings.

The Committee recommends preparation of a text change that would change current notification distances to match the draft UDO, expand the applicant’s responsibility to include names and addresses for impacted Homeowners Associations or Neighborhood Associations to receive notifications, and to change the notification period to a minimum of 30 days for Council Special Use Permits and Amplified Entertainment hearings.  

The Committee recommends no change to Board of Adjustment hearing procedures.

Attorney Thomas Worth, PO Box 1799, briefly discussed HOA distance requirement standards of 100’ and feels the present 100’ standard is adequate.  He feels if there is an HOA in the immediate area the HOA needs to be notified.  

Adjournment:  There being no further business the meeting was adjourned at 4:40 p.m. 

Daisy Harris Overby 

Assistant Deputy Clerk 

04/10/2011
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