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December 11, 2012

LAW AND PUBLIC SAFETY COMMITTEE

The City of Raleigh Law and Public Safety Committee met on Tuesday, December 11, 2012, at 3:00 p.m. in Conference Room 305 of the Raleigh Municipal Building, Avery C. Upchurch Government Complex 222 West Hargett Street, Raleigh, North Carolina, with the following present: 

Committee   







Staff

Ms. Mary Ann Baldwin, Chairperson, Presiding 
Assistant City Manager Howe 

Mr. Randy Stagner




Associate City Attorney Poole 

Mr. John Odom 




Planning and Development Director Silver








Senior Planner Crane

Also Present





Development Manager Hallam

Deputy Planning Director Bowers
Mr. Eugene Weeks
Ms. Baldwin called the meeting to order and stated there was a rumor going around that the Committee would be discussing road race routes.  She stated this item will be discussed sometime in January.

The following item was discussed with action taken as shown.  
Item # 11- 20 Community Gardens/Urban Agriculture.  Planning and Development Director Mitch Silver gave a brief review of the history of this item stating staff supports urban agriculture.  

Senior Planner Travis Crane used a PowerPoint presentation to highlight the following report:

The Law & Public Safety Committee requested further discussion of Community Gardens and Urban Farming, as proposed in the Unified Development Ordinance.  The request was based upon feedback received by community garden advocates, who requested a broadening of the regulations contained in the UDO. 

Background 

City staff received a memorandum from advocates for Community Gardens regarding the proposed regulations contained within the UDO.  The current zoning code does not contain specific regulations for a stand-alone community garden.  Rather, the current zoning code provides an allowance for “general agriculture” and “restricted agriculture.” 

The inclusion of community gardens as a permitted use was the result of staff research and outreach.  Staff produced a report, complete with recommendations in April 2011.  This report was a collaborative effort between advocates and members of the Planning, Sustainability, Community Development and Parks & Recreation Departments.  The report recommended that the UDO contain regulations to accommodate community gardens.  The report also contemplated larger policy issues, such as the use of publically-owned land, which is outside the scope of the UDO regulations. 

Staff has met with the community gardens advocates, and discussed the proposed options.  Staff indicated a desire to retain the regulations as written in the UDO, with an understanding that the regulations can be evaluated for potential amendment in the future.  The advocates also raised questions regarding the special use permit process, which would be required for any sales associated with a community garden. A special use permit could be granted by the Board of Adjustment, provided a set of findings are met.  Once the application and submittal fee of $200 was received, a special use permit could be issued within 30-45 days. 

Advocate Proposals 

The following is a brief synopsis of the requested changes to the community gardens language in the UDO. The full proposal is attached as an addendum. 

1. Create a New Use Category 

The UDO contains four sub-categories of the Agriculture use category: community gardens, plant nursery/fruit/vegetable stands, restricted agriculture and urban farms.  The advocates have asked for a fifth category, known as Market Garden.  A Market Garden would be one acre or smaller where agricultural products may be grown, harvested and sold.  A Market Garden could be operated by an individual or a business where products are sold for profit. Hoofed animals would be allowed on properties one half acre and larger. 

2. Regulatory Immunity 

The advocates propose that Community Gardens, Market Gardens and Urban Farms would be exempt from all nuisance, stormwater, soil erosion, tree conservation and landscaping ordinances.  Staff suggests that a waiver of these regulations is problematic. 

3. Remove/Alter Certain Use Categories 

The Community Garden category would be modified to add publicly-owned property to the list of allowable locations.  This is a larger policy issue that carries many implications.  This issue was discussed during the drafting of the regulations with the advocates.  City staff identified potential issues and recommended that Community Gardens be restricted to privately-owned property. 

The advocates propose that Community Gardens would be a limited use in all residential categories; a change from the staff proposal that would require a special use permit in most residential categories.  Additionally, product sales would be permitted in conjunction with community activities, such as fundraisers.  The full alterations to the use chart are shown in item 4. 

The advocates suggest removing Restricted Agriculture use category.  There is no explanation for the removal of this category in the advocate proposal; however, this was indicated in the staff report from April 2011.  Currently, Restricted Agriculture is permitted in the R-1 and AP zoning districts.  This use would permit the raising and harvesting of trees (excluding forestry), vines, seeds, plants and crops. 

The Plant Nursery, Fruit and Vegetable Sales category would be revised to remove fruit and vegetable sales.  There is no explanation for this alteration in the advocate proposal. Presumably, fruit and vegetable sales would be included in Community Gardens or Market Gardens, as these categories permit sales.  This change would represent a tightening of the regulations. Excluding fruit and vegetable sales as a stand-alone use from all categories would result in a prohibition on roadside fruit and vegetable stands.  This is contrary to recent City Council direction.  This use category is currently being reviewed by the Text Change Committee, and it is likely that the regulations will change. 

4. Use Chart Alterations 

The advocates suggest the following changes to the permitted use chart: 
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A Community Garden would be classified as a limited use in all zoning districts, except Conservation Management.  As proposed, sales related to community activities would be permitted in all zoning districts.  The maximum cap of two bee hives per property would be removed.  Additional standards are proposed that would require downcast lighting, a registration process, ADA accessibility, hours of operation and composting standards. Exterior signage would be permitted. 
A Market Garden would be a limited use in all zoning districts, except Conservation Management, Campus and Agriculture Productive.  Sales would only be permitted in the residential districts with approval of a special use permit.  Similar standards used for Community Gardens are repeated for this use category.  The major distinction between the Community Garden and Market Garden categories is the allowance for product sales and the limitation on parcel size.  An Urban Farm would be classified as a special use in all residential zone districts and in the Conservation Management and Manufactured Home Districts.  On-site sales would be permitted in all districts. 
Ms. Baldwin noted when the item first came before the City Council the City Farm did not yet exist and that the Inferfaith Food Shuttle was part of the group that approached the Council regarding community gardens.

Planning and Development Director Silver noted gardens are allowed as accessory uses and the proposal is to allow the gardens as a principal use.  He talked about the cities of Detroit, Flint, Michigan, and Philadelphia having large plots of vacant municipal property available for productive use whereas Raleigh has little such land available.

Mr. Crane explained how the various agricultural uses are allowed outright, permitted, limited, or allowed by Special Use Permit and how such uses are implemented with Mr. Silver pointing out staff looked at various locations where such uses may be implemented including residential, urban, light industrial, etc.  

Mr. Crane reviewed the proposed categories listed in the report with Mr. Silver elaborating on the changes to the use chart suggested by the community advocates.

Discussion took place regarding where urban farms and community gardens are currently permitted and the definition of an urban farm as opposed to that of a community garden with Ms. Baldwin questioning the classification of the City Farm and Mr. Crain responding the farm is located on commercially zoned property; therefore it is classified as an accessory use.

Mr. Silver expressed staff’s concern with the suggested category Market Garden to residential districts as it may open the door for other commercial uses in residential areas with Associate City Attorney Brandon Poole talking about possible problems wherein introducing a “commercial” use like market gardens to a residential zone could pave the way for the establishment of other businesses.  Mr. Silver added staff also is concerned about protecting the public’s health, safety and welfare.

Mr. Stagner questioned the procedure when a community garden is reclassified a Limited Use with Mr. Silver responding the project would still have to go through the permitting process.

Assistant City Manager Dan Howe pointed out any Special Use Permit application would be subject to a public hearing with certain findings of fact considered.
Discussion took place regarding possible City liability for public health, safety and welfare with the constant soil turnover in market gardens in residential zones.

The notification process for Special Use Permit applications was discussed briefly.

Mr. Silver talked about how community gardens are more likely found in urban or minor industrial areas.

Mr. Stagner questioned whether neighbors are notified when a community garden permit is applied for as a limited use with Mr. Silver responding such notification is not required.  Mr. Stagner questioned whether making neighbor notification a requirement for limited uses with Mr. Silver suggesting such notification could be required if the size of the proposed garden were over a certain amount of square footage.  Mr. Silver went on to explain how permits are granted when certain performance conditions are met.

Mr. Odom pointed out fruit and vegetable stands are allowed on vacant lots and noted he sees a possibility where a community garden could become a business very easily with Assistant City Manager Howe responding by about the differences between genuine community gardens and commercial nurseries.

Mr. Odom noted soil sedimentation erosion can become a problem for the community gardens after heavy rains and questioned whether urban gardens are exempt from stormwater runoff regulations with Assistant City Manager Howe responding the gardens will not be exempt.
Sheree Vodicka, 1205 Greystone Park Drive, stated she is the director of Advocates for Health in Action, part of the Raleigh Urban Agriculture Group. She thanked for adding the advocates’ language to the proposed UDO and talked about the benefits of the health, nutritional, and economic benefits of community gardening.  She stated the advocates’ primary goals are as follows:

1.
Allow community gardens as a Limited Use in Residential-10 zoning districts;


2.
Allow urban farms in all zoning districts with a Special Use Permit; and 


3.
Appoint a task force to advise City staff regarding urban agriculture issues.

Geraldo Serrano, 807 Clay Street, stated he is the Founder and Director of Sixth Sun, an anti-hunger advocacy group.  He talked about efforts to establish community gardens around the southeast and southwest portions of the City where there is a lack of access to affordable produce.  He stated the $200 permit application fee is more than what the average community can afford and stated the money can be put to better use purchasing tools, seed, equipment, etc.   

Mr. Serrano presented a picture of a proposed community garden and talked about its potential benefits to the surrounding neighborhood.  
Mr. Odom questioned whether the land was donated with Mr. Serrano responding in the affirmative and reiterating any money raised will to purchasing tools, seeds, etc. for the garden.  He went on to say Sixth Sun will coordinate and facilitate the establishment of the garden; however, the community will own and run the garden.  

Mr. Stagner questioned whether Mr. Serrano’s organization works with schools with Mr. Serrano responding in the affirmative and talked about a program currently in progress at Powell G. T. Magnet School.

The size and possible production of the proposed community garden was discussed with Mr. Serrano stating Sixth Sun will bring in experts to help teach the residents how to garden; but once the garden is up and running Sixth Sun will remain available as a resource.  Mr. Serrano pointed out the success or failure of the garden will depend on the community.

Ms. Baldwin questioned what would happen should the garden fail with Mr. Serrano responding his organization has an agreement with the property owner that if the garden fails his organization will clean up the lot.
Mr. Stagner expressed concern regarding the possibility of fly-by-nighters trying to get in on the action for a quick profit.

Jo Ann Crell, 204 and 206 North State Street, pointed out the subject lot has a history of being a community garden.  She talked about how her friend, the property owner, a single woman, felt she could not build on the lot due to concern over the amount of crime in the area.  She talked about how the two of them began gardening the lot with some of the neighbors eventually becoming involved and how those neighbors received some of the produce at the end of the season.

Ryan Finch, 611 Beaver Dam Road, talked about her involvement with City Farm after the property was rezoned.  She presented pictures of the farm taken over the course of a growing season.  She talked about how City Farm is an opportunity for community involvement and how the gardeners take great effort to maintain contact with the surrounding community.  She presented a video which showed various participants in the City Farm project talking about their experiences.  She talked about how nearby Parkview Manor provides meeting space as well as refrigeration for some of the Farm’s produce.  
Mr. Silver pointed out City Farm would be classified as a community garden.  In response to questions, Mr. Silver stated City Farm is located on commercially-zoned property; therefore, some produce is sold to local restaurants, etc.  

Duane Beck, 728 North Blount Street, reiterated the need for the community buying in to the garden.  He a community garden is a classy alternative to a vacant lot, and likes how the garden helps build a sense of community, neighborliness, etc.  He noted schools and civic clubs often visit City Farm and talked about how the Farm adds value to the community.

Sun Butler, 8703 Rolling Wood Road, Chapel Hill, representing the Interfaith Food Shuttle, stated his organization built some of the first community gardens in Raleigh and talked about programs teaching local high school students about urban gardening.  He talked about his own experience learning about urban gardening and, while attending the first community garden at Mayview, how local children became involved preparing the garden for cold weather conditions.

Jeana Myers, 610 Kirby Street, talked about how community and market gardens offer a positive impact on residential neighborhoods.  She stated the main goal of the community garden advocates is to allow as much gardening as possible in as many places as possible.  
Ms. Myers made the following proposals:

1.
Require signs at the gardens giving important contact information; 

2.
Have the garden registered with the City; and


3.
Establish comprehensive guidelines for building and running gardens.
Ms. Myers noted most urban gardeners are very concerned with stormwater runoff issues.

Arthur Gordon, 901 West Morgan Street, owner/chef, Irregardless Restaurant, talked about the potential for urban gardens supplying local restaurants with fresh local produce.  He stated it takes 3 to 5 years to get urban soil right for growing, and talked about creating connections between farms and local restaurants.

Njuba Joy, 508 Bailey Drive, talked about Will Allen, founder of Growing Power, coming to Raleigh to help establish a community garden in her neighborhood.  She talked about how difficult it is in her neighborhood to find affordable produce and groceries, and talked about how being involved in a community garden can be a healing experience.

Hunter Strickland, 1321 Athens Drive, talked about how he found opportunities in agriculture through his involvement with the Interfaith Food Shuttle.

Larry Petrovich, Village Glenn Drive, talked about concern raised regarding exemptions from stormwater runoff regulations and read from a document that he stated outlined the types and sizes of lots that are exempt under current City Code.  He expressed concern regarding difficulty applying for Special Use Permits through the City’s website.
The locations of existing Residential-10 zoned properties was discussed along with the locations of “food deserts” in the southeast and southwest portions of the City with City Councilman Eugene Weeks talking about how this problem was discussed in the Southeast CAC a few years ago.  He also talked about a local church’s efforts to help alleviate local hunger by establishing a community garden.

Planning and Development Director Silver reiterated staff’s support for urban agriculture and also reiterated staff’s concern with Market Gardens being located in residential zones.  He expressed staff’s preference to see Market Gardens located in commercial zones or have regulations in place requiring the produce be sold off-site.

Local organizations involved in the urban agricultural advocacy group were discussed briefly.

Discussion took place regarding whether a community garden selling its produce to local restaurants off-site makes it a commercial entity with Mr. Stagner expressing his desire to look at the “Market Garden” in depth.

The expansion of locations for fruit and vegetable stands was discussed with Development Manager Greg Hallam pointing out that issue is currently in discussion in the Text Change committee of the Planning Commission.

Whether the stormwater regulatory issue could be resolved was discussed briefly along with how nuisance plants come into play with Mr. Stagner stating he is willing to hold the item while staff studies the issue.

Mr. Serrano reiterated the main goal of the advocacy group is to expand agricultural use for Residential-10 zoned land.

Discussion took place reviewing the four main issues addressed in staff’s report long with how current landscaping and tree conservation regulations address stormwater runoff issues, parking regulations, etc., with Assistant City Manager Howe noting certain State sedimentation control regulations need to be met regardless where the gardens are located.

Further discussion took place regarding the City’s Special Use Permit process.

Deputy Planning Director Ken Bowers talked about how certain Residential-20 properties will be rezoned to Residential-10 under the UDO.

Ms. Baldwin expressed her support for making community gardens a limited use for Residential-10 with Mr. Stagner also expressing his support for the change.

How public property may be used for community gardens on a temporary basis was discussed briefly.
Planning and Development Director Silver stated staff recommends no changes to the Use Chart except for changing Residential-10 to Limited Use, and that Market Garden be removed as a category.

Following further discussion, Assistant City Manager Howe summarized the items discussed as follows:

1.
Holding the “Market Garden” in committee for further discussion;

2.
Take no action on the stormwater regulation immunity as the current Code already addresses this issue; 

3.
Change allowed use in Residential-10 from Special Use Permit to Limited Use

4.
Make no changes to the Use Chart in the UDO except for the change in Residential-10 to Limited Use.

Mr. Silver asked about adding the advocacy group’s suggestion of establishing a task force with Ms. Baldwin responding it would be best if the residents work among themselves with a possible staff contact.  Mr. Howe stated he is willing to be the contact person until a more permanent staff person is made available.

Establishing standard signage for community gardens was discussed briefly.

Following further discussion, Ms. Baldwin moved recommend changing community gardens allowed use in R-10 from Special Use Permit to Limited Use, report out the stormwater runoff immunity issue without action taken, and recommend that Staff establish a contact person to work with community gardens as a liaison.  Her motion was seconded by Mr. Stagner and a roll call vote resulted in all members voting in the affirmative.  Ms. Baldwin ruled the motion adopted.

Adjournment.  There being no further business the meeting was adjourned at 4:45 p.m.

Ralph L. Puccini

Assistant Deputy Clerk
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