LAW AND PUBLIC SAFETY COMMITTEE

The Law and Public Safety Committee of the City of Raleigh met on Tuesday, May 13, 2014 at 4:00 p.m. in the Room 305, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:  
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Chairperson Baldwin called the meeting to order at 4:00 p.m. and the following item(s) were discussed with action taken as shown.  
Item# 13-05 Horseshoe Farm –The Hurley Group, LLC Construction Bid Withdrawal.  Chairperson Baldwin asked if Mr. Maiorano would like to make a motion to excuse himself and explain why.  
Mr. Maiorano stated he needed to be excused from discussion on this item due to client conflicts with his firm. Mr. Odom motioned to excuse Mr. Maiorano it was seconded by Ms. Baldwin and put to a vote that was unanimous. 
City Attorney Leapley explained the hearing process and findings that would need to be made in order for the bid bond be returned to the bidder.  She gave an overview of the following information.
Statutory Requirements for Bid Withdrawal

Under G.S. § 142-129.1, a public agency may allow a bidder to withdraw his bid from consideration after the bid opening without forfeiture of his bid security if the bidder shows that: 
1. The price bid was based upon a mistake, which constituted a substantial error, 
2. The bid was submitted in good faith, 
3. The mistake was clerical as opposed to a judgment error, 
4. The mistake was actually due to either 
a. an unintentional and substantial arithmetic error, or 
b. an unintentional omission of a substantial quantity of work, labor, apparatus, supplies, materials, equipment, or services made directly in the compilation of the bid,

5. And the error is clearly shown by objective evidence drawn from inspection of the original work papers, documents or materials used in the preparation of the bid sought to be withdrawn.

At the end of the hearing, the Committee should determine whether the price bid was based on the type of mistake described in the statute. If so, then the Committee should recommend that the Council allow the bidder to withdraw without forfeiture of the bidder’s security. If not, then the Committee should recommend denying the request and require that the bidder forfeit the bid bond.  The hearing was opened.  She stated the request was made in time to qualify.  
Lisa Potts, Parks and Recreation Department briefly described the issue.  
Mr. Odom asked what the error is in this situation.  

Ms. Potts stated the written description of the bid differed from the numerical bid.  There was a difference between the written words and the numerals.  The written words prevail in a case where there is a discrepancy.  The numeral was one million seven hundred and fifty thousand dollars and the written words were one million seven hundred and fifty dollars.  There was a difference of $700,000. She briefly explained how it was stated in the contract as it relates to the written word. 
Mr. Odom confirmed the written word of the contract was a $700,000.00 difference.  

Ms. Leapley asked if there were any questions for Ms. Potts. 

Dave Hurley — Hurley Group, LLC, indicated the error was a typographical one. He pointed out his group has done good work with the City. He stated this was an unfortunate mistake. He briefly talked about how the error was made. He pointed out the person that brought the bid in decided to move on for her own behalf.  He introduced his letter of April 11, 2014 as evidence of this.

Ms. Leapley asked whether anyone else would like to speak. 
Ms. Potts pointed out the department did receive 3 other good bids and the lower bidder would receive the contract.  She stated they were all really close and all within $75,000.00.  She pointed out if the Hurley Group would be included they were in the same range.  
Ms. Leapley closed the hearing 

Mr. Odom confirmed they would not be going out to bid again and they are taking the second bidder.  He asked if Mr. Hurley is aware of this with Mr. Hurley answering in the affirmative.  He moved to accept the offer to allow the bid withdrawal without forfeiture of the bid bond.  It was seconded by Ms. Baldwin.  
The Committee recommends allowing the bid withdrawal from The Hurley Group, LLC without forfeiture of the bid bond.

Item# 13-03 Crossing Guard Policy/School Safety.  Chairperson Baldwin stated Mr. Weeks is present and has an interest in this issue.  She asked if anyone has any objection to moving this item to be heard next.  No one objected.  She asked Staff to present on the crossing guard policy.  
Assistant City Manager Howe gave a brief summary of the item.  He asked Staff to describe in more detail how they do the analysis for the criteria that they use with the scoring system and whether other communities use similar systems.  They have included some additional information on what some of the financial costs are.  
Senior Transportation Engineer Niffenegger stated he has been working with Wake County to have teachers perhaps trained to provide the crossing guard service to extend the opportunity to have guards at intersections. He stated the current scoring system was established in 2006. He pointed out he met with Wake County’s risk manager to discuss liability with using volunteers. He stated they do not seem to think this would shift any liability to the City. The City may provide some training. He pointed out Wake County Schools need to consider County-wide due diligence.  There are 43 elementary schools in Raleigh. He stated studies are quite time consuming. There are many schools that have multiple access points so it is difficult to determine how many guards may be requested and Staff does not have a good estimate of the time needed to analyze them. He reached out to other cities in the state. He pointed out some cities do not have any kind of service. He stated Cary, Durham, Greensboro, Charlotte do provide this type service. He stated Raleigh Greensboro and Charlotte have an analysis process. He stated the City of Raleigh based theirs on the City of Greensboro. The City of Charlotte simply determines whether students cross any given street during the 20 minutes prior to school start. Five children may cross. 
Mr. Maiorano asked Mr. Niffenegger to elaborate on the criteria for Charlotte. 

Mr. Odom stated there has to be more than five children.  

Mr. Niffenegger stated the school generates so much traffic and explained they will evaluate and usually during these 20 minutes 5 children will cross. Mr. Niffenegger said they look at traffic volumes, the number of pedestrians, gaps, speed limit, and sight distance. He pointed out there is a higher score for younger students. 
Ms. Baldwin asked if they look at topography.

Mr. Niffenegger stated they look at topography in a sense to figure if it creates any type of visual obstruction where the student or the vehicle may not be seen by one or the other.  They have analyzed 16 different locations. They currently have 17 locations, 16 schools. He pointed out some schools are “legacy”, where a guard has been there for some time but we have not re-analyzed. There is an annual review where Officer Hopkins watches the crossing guards to make sure they are utilized. Traffic calming on streets around schools can cause a lot of disturbance and may not be targeted to the purpose of the traffic calming devices. He stated 11 locations near schools are already in the queue for traffic calming under the City-wide program. Staff recommends keeping the evaluation system as it is — objective. This could vary the threshold score at the discretion of the Council.  He stated this would have budget implications. 

Chief Deck Brown (RPD) stated she has had two conversations with Wake County Superintendant of Wake County Public School System.  He has some concerns about the teachers being utilized as cross guards.  There has been no decision as to whether Wake County will go this route.  Chief Deck-Brown stated they have taken a closer look at the remaining schools in Raleigh which is a total of 43 and 11 schools have already made requests.  She pointed out crossing guards have not been placed at most of these locations because they did not meet the score. She pointed out if they provided guards at the 11 schools that have already put in a request the cost for these 11 schools would be $73,000 per year additional cost and for the remaining 27 schools in Raleigh that have not yet requested, but if they did and were provided guards the cost would be $187,000 additional dollars annually.  
Mr. Maiorano asked what the number of schools that Charlotte serves is.  Staff stated they do not have this information. 

Mr. Odom stated he is happy with the system that is in place currently, but the City should have crossing guards where there are children that need them. He stated it boils down to whether the City wants to fund this and make it more cost effective. He focused on attire questioning whether the guards have to be in full uniform as the police officer.  He stated Wake County should fund it, but they won’t. He questioned how the teachers could be compensated in the school crossing guard capacity.    

Chief Deck-Brown: Wake County Public School System will need to weigh in first. The group discussed crossing guard attire.  Chief Deck-Brown pointed out attire is not a big problem.  She stated visibility is the key and she feels training is more important. Currently it is the crossing guard position that is required by law to be provided by the Police Chief or the Sheriff. 
Mr. Niffenegger stated some teachers are already acting as crossing guards and are not supposed to be doing this. He pointed out this raises the importance of the issue for Wake County Public School System.

Mr. Maiorano stated the teachers out there now may not be in the place where they really need crossing guards. He pointed out safety needs to be paramount.  This is a resource issue. He expressed concern pointing out he does not know whether this is highest and best use of teachers.  He questioned whether this is appropriate.  He pointed out they have a good solid policy that was appropriately developed as being appropriately applied from the standpoint they have to mange a limited amount of resources.  They now have a predictable thoughtful policy that allows the City to mange those resources but they are talking about the safety of the children and the parents as well as a growing population base and an increased amount of traffic control.  He stated the Committee has to make a decision whether they will go forward with putting in the resources to help Wake County Schools do their jobs.  He is concerned about the notion of having the teachers volunteer to do this because candidly he does not know that this is the highest and best use of their teachers.  If teachers are going to start volunteering he’d rather see them volunteer with extra curricular activities. He feels strongly that the City has a responsibility to insure the safety of the kids and if it comes with a price tag it is not a price to high to pay.  He pointed out this is coming from a fiscal conservative person who is not willing to pay more than needed. They have to make sure they are paying the right amount.  The price tag is going to be in the range of $6,000.00.  He stated he does not know that the City needs a crossing guard at every single school but certain schools have petitioned for this and he feels they have a recognized need based upon those that have raised their hand.  The people they have entrusted with their children at 11 schools have said to the City of Raleigh they need our help. This is the base line of where they start.  It may trigger the other 27 and this can be looked at on a case by case basis. This is a resource issue and they need to find the resources. 
Ms. Baldwin asked Mr. Weeks whether the school he has concern about is on this list. 

Councilor Weeks stated Walnut Creek Elementary needs help. 

Mr. Maiorano pointed out it is the last one on the list.  

Mr. Niffenegger stated one of the intersections here met the threshold. 
Mr. Weeks asked Chief Deck-Brown whether the Superintendent had any idea how many schools are using volunteer teachers. 

Chief Deck-Brown stated there is not a good handle on this now. 

Mr. Weeks talked about the North Carolina School Safety Act Program and questioned whether this would be a resource for funding of crossing guards.  

Mr. Niffenegger and Chief Deck-Brown stated they are not familiar with this program. 

Transportation Manager Kennon stated as it relates to the North Carolina School Safety Program and he believes this is about traffic signals and transportation improvements and does not think it covers crossing guards. 
Mr. Weeks pointed out the evaluation process means many schools will not get them. he feels they need to be proactive.  He pointed out teachers are already out there.

Mr. Maiorano stated he is not looking to throw out the text, but they may need to adjust it.  There may need to be some other element added. He wants to try to alleviate the risk.   He does not know the teachers are well equipped to do this.  He stated his position is they have to do something to protect the children.  If this means more resources than they have an obligation to do this.  
Michael Scarsia, Safety Superintendant, Turner Asphalt, 5805 Lease Lane, Raleigh, NC stated he has listened to everything that has been going on.  The State of Indiana had same issues.  He pointed out all that is required by a crossing guard is a sign; orange vest and gloves which is approximately $200.00.   He stated they can cut some costs with equipment. He pointed out the State of Indiana took unemployed people and trained them for these type jobs.  The State ended up paying for this with unemployment dollars. There are ways to do this.  Mr. Scarsia said he personally will go on record stating he would help train people because he is qualified and OSHA certified.  

The Committee thanked Mr. Scarsia for his input.  
The group discussed extensively funding resources, policy amendments, costs, analysis, criteria, thresholds, budget notes, etc.
Ms. Baldwin confirmed the first motion is to fund the 11 additional schools that have made the requests up to $73, 000.00 but look at ways to cut costs and make this more manageable. 
Mr. Howe stated they could ask Budget Staff to prepare a budget note for deliberations and they could make some suggestions on how they would want to deal with this.  
Mr. Odom stated they are talking about $260,000.00 bucks.  He suggested this being put in as a budget item.  He is pretty comfortable with the numbers they have and the evaluation they have.  He is afraid if they try and incorporate the 11 schools they might bring the other 27 schools in automatically. He would like this to be fully funded in the budget and have the $260,000.00 allocated.  They don’t have to use it but it would be there for every school.  

The group had extensive discussion on the exact amount that should be allocated in the budget to possibly allow future funding for the remaining schools and allow at least $75,000.00 for the current requests.  
Mr. Howe stated a suggested change on how they may tweak the scoring system or set the scoring threshold at an appropriate level and then make those recommendations back to Committee so they can set up program for the next waive of requests.  

Mr. Odom stated he is about tweaking the process. 
The group then discussed funding versus not funding and whether a policy change would be needed at all. 

Ms. Baldwin suggested having the budget note looking at the $75k for the 11 schools and look at the $260K and at that time asks Staff to come back with some recommendations on how the policy could be tweaked and at least have this as part of their discussion.  
Mr. Howe pointed out they are going to have a tough time establishing a policy.  He recommended that they see what Wake County is going to do with their policy on teachers.  If they decide to go to a more formal program that would allow teachers to play at least part of this role than the City could take this and change the policy depending on the situation in individual schools.  This would allow them to justify any additional staff they may need to ensure everything will get done if the teacher program goes forward.   
Mr. Niffenegger stated Wake County does have concerns about teachers working in this capacity.  The County is in the process of doing this.  He pointed out they are not supposed to direct traffic.  

Chief Deck-Brown stated they are pretty much in a discovery mode at this point and they are really trying to access what schools have teachers doing any type of tasks that are remotely related to crossing guard versus the teacher that goes out of the class at the beginning of the day or the end of the day to ensure the kids are getting off the bus.  Wake County is trying to establish who they have and what they have at this point and she feels they all can relate to what one is doing which may not necessarily be known all the way up to the top.  She challenges what will become of this because the teachers are there to educate and she is not sure what will be approved.      
Transportation Manage Kennon stated he feels Wake County will be hesitant to put a program in place.  
Mr. Maiorano stated he would not disagree with this but he is not about to play chicken with the children.  

Chairperson Baldwin stated they should look at funding the 11 schools at $75K and have a budget note for this and ask Staff to continue to work with the Wake County Schools staff to come up with solutions for the additional schools and that may be the City expects them to pay for half of it or is the City going to fund all of it.  She hears all concerns.  She asked Mr. Odom if he would be amenable to this. 
Mr. Odom stated he feels this is already in the motion.  He agrees he does not know what Wake County will do but in the past they have not had a history of wanting to help so they can see how this goes.  He is for this and feels this gives them an opportunity to find new ideas.  In all his years he has seen teachers all over the place directing traffic.  To decide a teacher can’t do a traffic stop job with or without the training to him they just need to move forward if it takes this to make the children safe and they need to pay for it but Wake County should be paying for it.  
Ms. Baldwin stated the motion is 11 schools at 75K and continue to work with the school system to come up with a solution. 

Ms. Baldwin motioned to provide a budget note for 11 schools that have currently made requests at max $75k. Work with Wake County Public School System policy amendments suggested by the school system.  It was seconded by Mr. Maiorano.  It was put to a vote that passed unanimously.  

The Committee recommends providing a budget note not to exceed $75,000.00 for the 11 schools that have currently made requests.  The Committee also recommends that Staff work with Wake County Public School System policy amendments suggested by the school system.  

Ms. Baldwin stated hopefully Wake County will work with the City of Raleigh (COR) on this. 

Mr. Maiorano told Staff if they needed him to talk with Wake County he would do so.  

Item# 11-39 – Amplified Entertainment Permitting Process.  Chairperson Baldwin asked for an update on this item.  

Assistant City Manager Howe stated this item was referred to the Downtown Raleigh Alliance to establish a task force with business owners and residents that are affected in the area to come up with a recommendation on how they would change roles for dealing with amplified sounds in these active areas of downtown.  He briefly explained currently they have 2 permits that are issued for amplified noise as it relates to indoor/outdoor amplified entertainment.  He briefly explained the special use permit that requires a quasi-judicial hearing. He does not feel this works for either side.  This group was formed with the objective to come together and talk about ways in which you can replace the current policy and permitting process that is in place with something that is a little more rational and responsive to both residents and to the interests of the business owners.  He pointed out the group has done an exceptional job and has met several times while including people from Fayetteville Street and have a recommendation today.  
Chairperson Baldwin asked the representatives to introduce themselves. Mr. Jim Belt, 510 Glenwood Avenue, Mr. Frank Bloom, Downtown Raleigh Alliance (DRA) and Mr. Dan Lovenheim, Glenwood South Bar Owner were all present to discuss the issue. 

Mr. Jim Belt, 510 Glenwood Avenue stated this is a very important issue and they have spent some time on this issue. They have come up with a proposal that he feels will resolve the issue with the residents and the merchants.  He stated they had 100 people to attend the April 17, 2014 meeting and they went through key elements.   Tension of the current system pervades the area and they needed to come up with a collaborative process. After the April 17, 2014 meeting they came away with a very strong sentiment that this should be piloted. 

Ms. Baldwin questioned whether there were folks attending from neighboring communities. She was thinking of the Brooklyn Neighborhood and also Cameron Park. 

Mr. Belt stated the folks were mostly from the Glenwood South community.  He can’t say that the other communities were there.  He pointed out Fayetteville Street was not very helpful in this process. He gave an overview of the following information:
Outdoor Amplified Entertainment - Glenwood South Pilot Program

Current Terms & Definitions
· Amplified Entertainment includes any type of music delivered through and by an electronic system.

· Amplified Entertainment Permit (AEP) holders shall not generate any sound from their structure that exceeds decibel limits and low frequency emissions as set forth in Code 12-5003 when measured from the property line of the premises.

· Amplified Entertainment Permit (AEP) holders music must originate within the structure housing the business and shall not be conveyed outside the structure by any means, including but not limited to outside speakers and open windows or doors (allowing for egress).

· The Outdoor Amplified Entertainment Permit (OAEP) is a “special use” permit granted by the City Council after a quasi-judicial public hearing that permits outdoor entertainment in certain areas.

· Unlike the AEP, the OAEP allows music to be conveyed outside the confines of the structure with conditions established for the permit holder by the City Council.

· OAEP permit holders must abide by the same provisions of the code (Sec. 12-5003)

· Entertainment Districts may be established by the City Council for which outdoor music is allowed.
New Terms & Definitions

· The Hospitality District Entertainment Permit (HDEP) replaces the Amplified Entertainment Permit and the Outdoor Amplified Entertainment Permit (OAEP). This permit is issued annually for each permit holder and is fee-based.

· No permit is required for indoor background music that does not emanate outside the building through either windows or doors and does not violate any of existing low- frequency standards.

· “Hospitality district” replaces “entertainment district” in the code.

· The HDEP is not a “special use” permit, but a permit that is specific to “hospitality districts” and administratively issued with a new set of procedures.

· HDEP permit holders must abide by the same provisions of the code (Sec. 12-5003) as proposed to be modified below.

· Noise Ordinance Officer: Separate administrative role within the police department that fields and validates complaints, enters complaint information into the Complaint Registration System, and schedules the mediation when required.

· Business owners to broker a mutual agreement between parties to solve a specific complaint, documents that agreement and communicates the agreement to the parties.

· Complaint Registration System: Online system that records resident HDEP permit, complaints, accessible to the general public.

· Resident: Any person who owns or leases property within the “Hospitality District”.

· Non-Resident Neighbor: Any person who may be a resident or business owner in an area adjacent to the “Hospitality District” who owns or leases property within 1/4 mile of the District.

· Non-Resident: Any citizen who does not fall into one of the two categories above.

· Background music: Amplified music played at a low volume so that a person speaking in a normal tone of voice can be heard clearly over the background music by another person standing 36” away.

· Event Permit: Special one-day events may be allowed on private property that exceeds the standards generally set for the HDEP. These permits are available from the City Special Events Office, subject to a separate fee (see standards below).

Allowed by right in the Hospitality District

· All businesses may utilize indoor background music that does not emanate from doors or windows. No outdoor music or sound, or any indoor sound that escapes from the building is allowed without a Hospitality District Entertainment Permit

HDEP Permit Holder Requirements

· Provide contact information (cell, landline, and e-mail address) for someone who is available whenever amplified entertainment is offered by a permit holder. The City will create a public database and citizens could use the information to contact a permittee directly.

· Agree to engage in mediation in the case of a complaint not otherwise resolved directly between residents and the business owner.

· Agree to conform to all the objective standards of the HDEP ordinance, and acknowledge penalties for failing to do so.

· Agree to pay an annual administrative permit fee related to the cost of administering the program in the Hospitality District.

HDEP Standards

· Permit holders are allowed to have their doors or windows open when playing recorded music or “live” solo acoustic music without percussion, subject to the following hour and decibel limitations indicated below, measured at the property line of the premises covered by the permit:

· Sun-Thu 11:00 am-11 pm

· Fri-Sat 11:00 am-2 am

· Decibel limits emanating from any establishment are as per below table. All existing provisions related to low frequency sound (12-5003) continue to apply.

· 60db sun-Thu 7 am-11 pm

· 55db Sun-Thu 11 pm-2 am

· 60db Fri-Sat 7 am-2 am

· No sound audible on the exterior of any building from 2 am-7 am

· Permit holders may utilize exterior speakers, restricted to “background music” playing at low volume through a separate volume-controlled system utilizing speakers facing inwards away from property lines:

· Any day from 11:00 am-11 pm

· Fri-Sat 11:00 pm-2 am

· Unlawful noise: In addition to the decibel standards above, it shall be unlawful to emit, or cause or permit to be made, any unreasonably loud, annoying, frightening, lout and disturbing or unnecessary noise. Specifically it shall be unlawful to emit noise of such character, intensity or duration as to be detrimental to the life or health of reasonable persons of ordinary sensibilities. Factors to consider in determining whether a violation exists include, but are not limited to:

· The volume of the noise;

· The intensity of the noise;

· Whether the nature of the noise is usual or unusual;

· Whether the origin of the noise is natural or unnatural;

· The volume and intensity of the background noise, if any;

· The proximity of the noise to residential steeping facilities;

· The nature and zoning of the area within which the noise emanates;

· The density of the inhabitation of the area within which the noise emanates;
· The time of the day or night the noise occurs;

· The duration of the noise; and, 
· Whether the noise is recurrent, intermittent, or constant
Process for addressing a violation under the HDEP

Any citizen (resident, non-resident neighbor or non-resident) may, if aggrieved by noise emanating from a business within the Hospitality District, look up a business, contact information on the Complaint Registration system and contact the business owners to request lowering of the noise level. If the outcome is unsatisfactory, the citizen may log a complaint on the Complaint Registration System, and! or contact the Noise Officer as designated by RPD. The Noise Officer will investigate and upon determination that any of the time, decibel or unlawful noise standards of the HDEP have been violated, may either issue a citation, issue a warning, or if the complainant is either a resident or non-resident neighbor may require that the business owner participate with the complainant in a mediation process with an impartial 3rd party mediator. The outcome of the mediation will be documented by the mediator, and if agreement is forthcoming on a solution, the Noise Officer will follow up to determine whether the agreement is honored. If no agreement is reached, or if the agreement is violated, the Noise Officer will complete an investigation and invoke one of the remedies noted in “Remedies” below if a violation exists, or determine the business to be in compliance with the ordinance.

Hotel guests may lodge complaints through the hotel management, which shall be considered a resident for purposes of entering complaints and engaging in mediation efforts.

Remedies under the HDEP

· The basic objective of the HDEP process is to resolve noise-related issues through interaction between the complainant and the business owner or manager through direct interaction or through the mediation process. Should that not be successful the following remedies are available to the Noise Officer:

· Civil Penalty - Violations of any of the HDFP provisions will result in the following civil penalties:

1) First offense in any twelve-month period $500.00

2) Second offense in any twelve-month period 1,000.00

3) Third offense in any twelve-month period 5,000.00

4) Fourth offense in any twelve-month period, one year suspension of the HDEP at that premise.

· Violations and appeals — an offense shall occur when a citation is issued and not appealed, appealed and the reviewing body finds the citation valid, or when a criminal conviction is entered.

· Upon the issuance of a written notice of an apparent first, second, or third violation, the holder of the amplified entertainment permit shall have fifteen (15) calendar days to provide a written response to the notice and additional written materials to the City Manager or his designee. The permit holder may review the evidence that is the basis of the apparent violation during normal business hours. The City Manager or his designee shall review any additional information provided and shall issue a written decision whether a violation has occurred.

· A hearing shall be held at the office of the City Manager or his designee prior to the suspension or revocation of an amplified entertainment permit or outdoor amplified entertainment permit. The permit holder shall have the opportunity to question witnesses, present evidence, and may be represented by an attorney. Upon termination of the hearing, an Order shall be issued by the City Manager or his designee, which shall include Findings of Fact and Conclusions of Law.

· An appeal may be made to the City Council within twenty-one (21) calendar days after the decision was mailed to the permit holder. The scope of the City Councils review shall be limited to verifying the findings of fact made. If the City Council finds that the facts as found are correct, the civil penalty or suspension shall not be disturbed. 

(“New Approach to Address Late Night Amplified Music” is included in the agenda backup along with a “Glenwood South Music Noise Survey”) 
Mr. Howe briefly outlined specifics of the changes to the code. 

Ms. Baldwin asked if the Code would need to be changed during the pilot or do they wait.
Mr. Howe answered in the affirmative.  It has to be enforceable. 

Ms. Leapley stated there were a substantial amount of changes that the Task Force incorporated to address legal concerns.  A couple of the decisions the Committee would need to make is whether this system runs parallel or substitutes for the existing Amplified Entertainment Permit (AEP). The proposal is that it substitutes for this period.  She stated they did make suggestions about changing the noise ordinances.  She passed out a handout that would allow or establish a new reasonable approach and this may be considered in one of the other items to better address noise relating to the decibel. 
Mr. Howe pointed out to take the next step there are also some administrative challenges that they would associate with this.  Staff would have to build a database to put on the web. There would be a need to establish who and how the permits would be issued and how they would be updated annually.  This may take several months to build. If they are to move ahead they could ask the City Attorney’s office to work with the Staff to make it happen and also authorize them to go ahead and develop administrative procedure with an effective date approximately 3 or 4 months down the line.     
Robin Rose stated they have 159 businesses that are currently acting under the AEP.   She pointed out those renewals are due by June 30, 2014 and scheduled to be mailed out next week.  These are effective from July, 2013 until June 30, 2014.  She stated they could be held.  Ms. Baldwin asked how many are on Glenwood South.  Ms. Rose stated she does not know exactly.  

Mr. Maiorano asked how comfortable do they feel depending on the time of achieving this retroactively applying it to a business that is already in operation under the other permit. 

Ms. Leapley stated she does not believe they could retroactively apply this.  There may be some new procedures someone could enter into the Hospitality District or you may have someone being permitted twice.  
Mr. Maiorano questioned how they pull them into this. 

The group had extensive discussion on noise, geographic boundaries, locations, complaints, mediation, etc. 

Ms. Baldwin thanked everyone for the time and effort the Task Force put into this.  She questioned how to address that one neighbor who is continuously calling in the noise complaint that may be very sensitive to noise.  How does this address that?  She lives downtown by the train tracks and does not even hear this type noise.  She pointed out maybe some people should not live downtown because it is noisy and they think they want to live downtown.  How would this work in that sense?
Mr. Lovenheim stated this is all about getting to fixing things rather than just hearing complaints and calling it the Hospitality Permit.  The collection of data will allow everyone to see.   

Mr. Howe stated the Noise Officer would have to play a very sensitive part of this and have a good handle of all players. . 

Ms. Baldwin asked RPD what is their reaction. 

Chief Deck-Brown stated it is a good proposal. The concern will be the reality of citizens that she feels will not reach out to the merchants. RPD will still need to respond to them.  This is a piece that would still need to be reconciled.  She stated her goal would be to work through this.

Deputy Chief Perry stated it is important to have a subject matter expert.

Ms. Baldwin asked what about Fayetteville Street? 

Mr. Belt stated hopefully they will be a good example. 

Mr. Howe they will contact Special Use applicants to see if they will accept conditions related to time commitments.

After the group had extensive discussion on noise, geographic boundaries, locations, complaints, mediation, fines, hours of operation, etc. 

Mr. Maiorano motioned to go ahead with the Outdoor Amplified Entertainment – Glenwood South Pilot Program for one year. It was seconded by Ms. Baldwin.  It was put to a vote that passed unanimously.
The Committee recommends approval of the Outdoor Amplified Entertainment-Glenwood South Pilot Program for a 1 year period.  (A copy of the program is included in the agenda packet.)

Item# 13-06 Bid Withdrawal Policy.  Chairperson Baldwin asked for an update from Staff.  
Mr. Howe sated what is suggested to the Committee that is acceptable on the Staff level is this responsibility be delegated to the City Manager with the condition that a member of the City Attorney’s Staff be present at all the hearings that are held so the City is procedurally covered in this process but that the Council not take any specific role in this.  He explained they do have the option to keep this in Law and Public Safety Committee and run the hearings through this committee. 

Ms. Maiorano questioned whether there is an appeal process for this.  

Ms. Leapley answered in the affirmative. She stated they would appeal to superior court. 

Mr. Maiorano asked has Staff contemplated if they made this an administrative process that the first step in the appeal could be made through the Council.  Ms. Leapley stated the statute doesn’t anticipate this step.  Ms. Leapley briefly explained options for the appeal process. Options: Council hearings, LPS hearings with subset of Council, or administrative with legal advice from City Attorney. 

Mr. Maiorano motioned to authorize delegation to the City Manager to handle consistent with the recommendation that has been presented. It was seconded by Ms. Baldwin.  It was put to a vote that passed unanimously.

The Committee recommends delegating the responsibility of the Bid Withdrawal Process to the City Manager with the condition that legal advice is received on each request from the City Attorney’s Office. 

Item# 13-02 Noise Concerns – Ebenezer Church Road/Red Crest Place Area.  Chairperson Baldwin asked for an update on this item.  

Assistant City Manager Howe gave a brief summary of the item.  
Planning and Zoning Administrator Crane stated Turner Asphalt noise is next to townhome neighbors.  Mr. Crane gave a report on permitting of expansion of the Asphalt operation.  A citation for non-compliance of zoning condition March 2013 was issued.  He pointed out there is a condition that requires recombination of property. The City is working with the property owner. He pointed out Turner has submitted required materials but they are not completed yet. The City has received permit request for additional property for car sales use on rezoned property. He stated zoning on the townhome property may not require a transitional protective yard on the asphalt plant property.  He gave an overview of the following report. 
This item was referred to the Law and Public Safety Committee during a recent rezoning request for property located at 8401 Ebenezer Church Road. During the public hearing, an adjacent neighbor provided comments to the City Council regarding the impacts of the rezoning on the adjacent residential property. This memorandum provides background information regarding the item.

Ash Grey Properties LIC owns four properties that comprise 4.23 acres on the west side of Ebenezer Church Road south of Barefoot Industrial Road. These properties are all zoned Industrial-1 conditional use. Three of the properties are located directly north of Redcrest Place and are used as an asphalt facility. Redcrest Place is developed with single-family townhomes. An area map is attached to this memo that shows the collective holdings of Ash Grey Properties LLC in this location.

The Zoning Enforcement staff cited the property owner in March 2013 for a violation of the zoning conditions. The specific violation was a requirement to recombine the three parcels prior to establishment of an industrial use. The property owner submitted plans to the City in March 2013. These plans have been through several rounds of review, with comments returned to the property owner. The property owner has not resubmitted the plans for another review.

The property near the corner of Ebenezer Church Road and Barefoot Industrial was recently rezoned to lX-3 conditional use. This property was also the subject of code enforcement action. The property owner rezoned the property to cure the enforcement action. This property has received grading permits.

During the previous discussion, the Committee asked about required buffers for this type of use. The property being used to process asphalt is considered a heavy industrial use in the UDO. A heavy industrial use requires either a 20-or 35-foot perimeter buffer. The property was developed in advance of the UDO, subject to the regulations in the part 10 zoning code.

Carissa Sellick, 8625 Redcrest Place stated she would like to have a more substantial buffer. She pointed out it is pretty loud but it doesn’t happen every day. She stated between 6 and 7 is worst time.  She stated loading of trucks and equipment is very noisy. She stated the wall behind the last set of townhomes would be great for them.  The situation is very close to the property line.

Mr. Maiorano asked if the neighbors could show there place of residence along the property line. 
Nicholas, other neighbor, 8622 Redcrest Place stated kids are getting awakened at 5 am. He pointed out by the time RPD gets there is no one there.  He stated every since the business has moved in the problem has been there. He stated Nicholas Siwy, 8626 Redcross Place has been trying to work with them but has not received much response. He pointed out they were promised there would be trees planted.

Mr. Maiorano questioned whether there are any other noises in the area.  The plaintiffs answered in the negative. They pointed out the noise is coming from the business.

Mr. Crane stated this type of transitional protective yard would be required which is a 20 foot yard with a fence.

Ms. Baldwin stated they are disturbed about this and from what they have heard as a Committee there has been a lot about broken promises or promises not kept.
Mr. Maiorano asked when the neighbors moved in was there a business in operation.  he questioned when the townhomes were built.  

Michael Scarsia, Safety Director for Turner Asphalt stated this is zoned industrial and they are in the process of getting this re-permitted. He pointed out during this process they will be installing fencing and plantings. He stated they have a current high fence on the back side of the property. He pointed out they do have work that demands them to operate on an emergency basis and cause them to operate night hours. They have installed security cameras to make sure nobody is using their property and causing disturbances when they have closed operations.  They choose to back the trucks in so they do not have to back out in the morning with the backup alarms going off. He stated they are only keeping small equipment there and all the big equipment has been moved off site. He stated they do have operations that start at 6 a.m. 

Ms. Baldwin stated they have heard a buffer would be required and she would like to know what they are going to do to put these people out of there misery.  Ms Baldwin questioned whether the buffers run the entire property. 

Andrew Reynolds, Turner Asphalt stated they have moved a large amount of equipment. They have tried to minimize noise as much as possible.  He does not doubt that people are on board before 6:00 a.m.  He elaborated on plans they have for the future. 
Mr. Scarsia stated he is there to control noise and remind people to be quiet early. He pointed out he is available to the neighbors at any time.  He pointed out there is a lot of other noise going on around them.  He stated he has been monitoring sound. He showed locations of the other businesses.  He expressed concern for noise issues in other areas. 
Ms. Sellick asked can Turner move the wood and pipes from behind the townhomes.

Mr. Scarsia showed where instead of business operations Turner would change the location to a parking area eventually.  He stated they load up at 7:00 p.m. and there is no loading in the a.m. Mr. Scarsia stated he is trying to deal with everything during regular hours and have been trying to load up the night before.

Ms. Baldwin asked Mr. Crane what the next step would be. 
Mr. Crane stated they need to finalize approvals.  He pointed out this has been hanging for a long time. He is still waiting for a response from the applicant. He stated there is a fine each day with ultimately civil penalties through the City Attorney.  Mr. Crane stated it is still an open item until site plan approval is accomplished. He stated Staff needs to get the resubmittal from the applicant. 

Ms. Baldwin questioned what will happen if the City does not receive the resubmittal
Mr. Crane pointed out if they don’t receive a resubmittal there is still a violation of the zoning condition and they would have to go through the process again.  He briefly explained the violation/citation process. 
Mr. Odom asked if enforcement can take place after the City has not received resubmittal.    
Ms. Leapley answered in the affirmative. 

Mr. Odom stated they need a motion to set the time frame. 

Mr. Maiorano stated the challenge is they have two pieces of property.  One property was zoned and allowed this kind of that of operation but they have put themselves in a position now through the zoning that they have to comply with City rules and this needs to be resolved promptly.  

Ms Baldwin stated they now know it needs a buffer and when they are submitting their plans Staff knows what to look for.  She asked Mr. Scarsia to exchange phone numbers with the neighbors so they may have access to a person if there are issues that continue.  She feels this should be moved forward.  

Mr. Maiorano questioned what would be reasonable as a time period for the applicant to resubmit.  

Mr. Crane stated a 45-day window would be reasonable.  

Ms. Baldwin motioned 45 days to resubmit plan with 10 days for Staff to respond and hold in Committee and come back in 60 days with a progress report.  
Mr. Odom offered a friendly amendment and questioned if progress has not been made do they implement the legal process. 

Ms. Baldwin answered in the affirmative.   She motioned 45 days to resubmit plan with 10 days for Staff to respond and hold in Committee and come back in 60 days with a progress report.  If progress has not been made implement the legal process.  Mr. Maiorano seconded as amended and it was put to a vote that passed unanimously. 

The Committee recommends allowing Turner Asphalt 45 days to resubmit a plan to address noise issues. The Committee also recommends allowing Staff a 10 day response period. The Committee authorizes enforcement actions if Turner Asphalt does not comply. The Committee recommends the item be held in Committee to receive a progress report in 60 days. 

Item# 13-04 Sidewalk/Crosswalk – Frank Street.  Chairperson Baldwin asked Staff to give an update on this item.  
Assistant City Manager Howe gave a brief introduction on this item. 

Assessment Supervisor Upchurch stated Mr. Turner requested a City initiated sidewalk on the south side of Frank Street between Norris and Brookside. He has attempted twice through petition process and has been unsuccessful. There are only two properties on the street. He pointed out the property owner most affected by this is not supportive. 
Mr. Upchurch pointed out Ms. Harris’s daughter lives in New York and has indicated her mother does not want a sidewalk. He stated the daughter has indicated that the crosswalk across Brookside to the school be relocated to north side of intersection and then kids would use sidewalk on the other side of the street on Frank Street.   He pointed out citizens are definitely using the south side of the street.  In Mr. Turner’s video he has shown numerous pictures of the children utilizing that side of the street. He pointed out Staff is not necessarily not in favor of putting the sidewalk there but wanted to make sure the Council knew all of the facts and all of the information.  He stated Mr. Niffenegger will address the crosswalk issue because Ms. Harris’s daughter was very concerned that if the City could look at relocating the crosswalk this would resolve the whole issue.   

Mr. Niffenegger stated they have studied Conn Elementary many times. He pointed out this school has a crossing guard. They have studied this 3 times. Highest score of any one they have done. He stated it had 128 students crossing in the a.m. and 200 students crossing in the p.m. Staff does not recommend changing the location of the crosswalk. He feels the sidewalk would be a big benefit here.

Ms. Baldwin questioned whether sidewalks improve property values? Mr. Odom stated sometimes but it is hard to tell. Ms. Baldwin stated basically they are asking this be put in the queue for consideration and that the petition process be waived. 
Mr. Upchurch stated the request is that the City put a sidewalk in this location.  He pointed out they have always done residential projects by petition. They have increased the requirement to make sure neighbors really want these projects. in this case Mr. Turner is asking that the Committee exercises their authority to initiate the project without petition. 

Ms. Baldwin asked if they know what the cost is.  
Mr. Upchurch stated he does not have the cost.  He pointed out the average cost for a sidewalk is approximately $50.00 a foot. 

Mr. Maiorano questioned whether there are any immediate safety concerns being addressed and have there been safety related problems on the south side of the street where there is no sidewalk.  
Mr. Niffenegger stated this school has more walkers than any school they have evaluated. He stated they encourage crossing at a location where we can control traffic. He encourages some mid-block crossing. This is happening now.

Mr. Maiorano asked do they let it leapfrog over other projects.  He expressed concern on whether or not this is a safety issue. 
Mr. Upchurch stated they do have money in the residential program. Can approve this as a residential petition that does not have 75%.

Mr. Odom stated he would like to report this out with no action.

Mr. Howe asked will there be a public hearing per the normal process. 

Mr. Upchurch briefly explained the public hearing process. 

Ms. Baldwin motioned to waive the 75% requirement for a petition and include this in the residential petition program. Will hold a public hearing as per the normal process. It was put to a vote 2-1 with Mr. Odom in opposition. By split vote the item was approved. 

By split vote the Committee recommends waiving the 75% requirement for accepting a petition to include the Sidewalk/Crosswalk on Frank Street with the understanding the project would go through the normal public hearing process. 

Adjournment:  There being no further business the meeting was adjourned at 6:42 p.m.

Daisy Harris Overby 

Assistant Deputy Clerk
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