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The Law and Public Safety Committee of the City of Raleigh met on Tuesday, August 19, 2014 at 4:00 p.m. in the Room 305, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:  
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Staff

Councilor Mary Ann Baldwin, Chair

City Attorney Thomas McCormick
Councilor Wayne Maiorano 


Budget Director Joyce Munro

Councilor John Odom 


RPD Captain Robert Council







Emergency and Special Events Manager Derrick








Remer

Transportation Operations Manager Mike Kennon

Parking Administrator Gordon Dash

These are summary minutes unless otherwise indicated.

Chairperson Baldwin called the meeting to order and the following items were discussed with actions taken as shown: 
Item No. 13-08 – Hookah Bars – Location.  This item was previously discussed at the Committee’s June 10, 2014 meeting and held over for further discussion.

City Attorney Thomas McCormick summarized his memorandum to Committee members included in the agenda packet, the body of which reads as follows:

The following information is furnished to you to assist in your deliberations related to the Sahara Hookah issue. There are several ways to approach the possibility of regulating Hookah businesses. The first is under the laws relating to smoking businesses. You will find attached to this report a Q and A document setting out the principles by which smoking businesses are classified and operated. The second approach is through the city’s general zoning power. The zoning power includes the ability of the city to determine where different types of business can locate. As with any zoning action the rule must have some rational basis demonstrating a need for the regulation. The third approach is through regulatory rules such as noise ordinances and other criminal laws.
You have received information from citizens that Fayetteville has regulated tobacco businesses and therefore, Raleigh can and should. Fayetteville has not actually passed an ordinance regulating these businesses but is considering one. The comparison does not seem to correlate to Raleigh’s experience since Fayetteville only has one Hookah facility. Their problem relates to other tobacco businesses. Their information says that those other businesses have generated around 13,000 calls for service over a two year period. The Hookah business has generated no calls for service. Jacksonville, NC has chosen to regulate Hookah in the same way as it regulates bars and clubs by limiting their location to non-residential mixed use districts and requiring a special use permit. A copy of the Jacksonville ordinance and a draft of the proposed Fayetteville ordinance are included in your backup material.
I have earlier reminded you that imposition of a radius requirement for Hookah businesses would have to be supported by a finding of unusual secondary deleterious effects occurring as a direct result of a particular kind of business. The Raleigh Police Department has consistently told the committee that the Sahara is not generating any unusual number or type of call for service. Observation by RPD has not discovered any amplified music being played there although a previous owner apparently improperly had some amplified music. You will find two charts in your backup; the first showing data specific Hookah businesses in Raleigh and the second showing calls in a larger area which includes some of the Glenwood South area. You will note that the Sahara has generated very few calls. The noise and litter issues still seem to be related to Glenwood South crowds who park in the neighborhood and return to their vehicles in an inebriated and noisy condition. Limiting use of the school parking lot on Friday and Saturday nights would seem to be a great step to eliminating more of the problem than has already been stopped by the new residential parking program. Based on the above and the attached backup I make the following opinions and recommendations:
1. There is no evidence so far produced that would support a radius requirement for Hookah businesses. The Fayetteville proposal is questionable in this regard but it does have an extreme amount of calls for service and is not actually aimed at regulating Hookah.

2. The city could regulate Hookah establishments under its general zoning power. This would entail determining the proper zoning districts for the use and whether a special use permit would be required for their siting. This seems to be overkill as Raleigh does not have a large number of Hookah facilities and with the possible exception of one or two do not generate unusual demand for police or other city services.

3. If the city chose to regulate the location of Hookah in a different way the Sahara would not be affected since it would be a nonconforming use and entitled to remain under the standard nonconforming use rules.

4. The city should closely monitor the Sahara to make sure that it is not providing amplified entertainment without the proper permits.

5. The school should be encouraged to control access to its parking, particularly on weekends.  This will reduce or eliminate anyone’s need to go into the neighborhood.

6. The city could consider regulating hours of operation but this is a slippery slope as it is an authority the city has never exercised and could lead to calls for similar regulation of other businesses such as all night convenience stores, waffle houses, and other such uses.

I hope this information is helpful to you in dealing with this issue and please let me know if you have other questions or need further information.

Raleigh Police Captain Robert Council confirmed City Attorney McCormick’s report adding he checked the area this past weekend and stated there were no incidents reported regarding amplified entertainment.  He stated there have been about 37 security checks in the area, but have found no outdoor or amplified entertainment violations.  He stated the hookah bar does not have the facilities for amplified or outdoor entertainment and there were no permits issued for such activities.  He stated the main issue appears to be parking in the area.

Discussion took place regarding crime statistics for the area with Councilor Maiorano noting the police report included a snapshot of police calls for 2014 and questioning whether the Police Department looked at crime data over the past 4 years to see if any pattern developed and Capt. Council responding the Department did review the number of calls in the area and concluded the increase in activity was due to the recent growth in the Glenwood South neighborhood and not necessarily tied to the subject location.  Councilor Maiorano questioned whether calls to this location have been constant year after year with Capt. Council responding there have been some increases in the past but they were due to outside influences and not necessarily this location.
Chairperson Baldwin questioned whether the issuance of residential parking permits had any impact on the situation with Capt. Council responding in the affirmative adding the impact was significant.

In response to questions from Councilor Maiorano, City Attorney McCormick talked about situations and circumstances surrounding the forced closing of a business noting the procedures are outlined in Chapter 19 of the General Statutes.  He stated the business must have a history of various crimes, etc. before any action could be taken to force closure.  He noted none of the conditions appear in this situation.
Councilor Maiorano questioned whether the City Council could take action to restrict the locations of hookah bars and make it retroactive to this location with City Attorney McCormick responding in the negative; that it would only affect future hookah bars.  He went on to state the Police department can confirm 24-hour convenience stores, Waffle Houses, etc. cause more problems.

Brief discussion took place regarding whether the Council could regulate closing hours for some businesses and not affect others with City Attorney McCormick re-affirming the problems surrounding this issue are coming from the nearby entertainment district.

Phillip Poe, 620 Devereux Street, talked about issues regarding the Partnership Elementary School’s parking lot stating the principal of the school concluded closing the parking lot would be the most advantageous to dealing with the recent incidents in the area.
Chairperson Baldwin stated the City has no say with regard to private property matters and urged the church’s pastor meet with the principal to discuss the parking issue.  She indicated a lot of time has been on this issue and wants to do the right thing.  She questioned whether there was any information regarding the City of Fayetteville’s recent attempt to regulate hookah bars with City Attorney McCormick responding a copy of Fayetteville’s proposed ordinance is included in the agenda packet and went on to note the ordinance is more aimed at tobacco stores, and that hookah bars was only recently added to the ordinance.  He noted Fayetteville has only 1 hookah bar and there have been no incidents at that location; however, there have been any incidents at the tobacco stores.  In response to questions from Councilor Maiorano, City Attorney McCormick expressed his concern about the hookah bar being added to the ordinance.

Chairperson Baldwin talked further about the church/school issue regarding parking and again urged the church pastor and school principal get together to discuss the matter.

City Attorney McCormick offered to meet with the principal and the pastor to better explain the City’s position on this matter.

Following further discussion, Chairperson Baldwin moved to report this item out with no action taken and ask the City Attorney to meet with church and school officials to come up with a solution to this matter.  Her motion was seconded by Councilor Maiorano and put to a vote and passed unanimously.  Chairperson Baldwin ruled the motion adopted.
Item No. 13-11 - Special Events and Road Race Policy.  This item was previously discussed during the Committee’s July 22, 2014 meeting and held over for further Discussion.

Emergency and Special Events Manager Derrick Reimer summarized the following memorandum:

During the July 22, 2014 meeting the Law and Public Safety Committee received a report from staff summarizing the proposed changes to the City’s special events and road race polices. Also during this meeting, the Committee received comments from community stakeholders including road race directors, representatives from charities, church leaders, citizens, and representatives from the two municipal service districts. Staff was subsequently directed to evaluate the citizen’s comments and adjust the policies as needed. The following is a summary of the issues and recommendations from staff:
Permit Fees

Issue: Concern was stated over reduced donations to charities and possible cancellation of smaller events because of the new fee structure

Staff Response: Staff evaluated the events permitting process for a number of other cities and found that the proposed fee structure is in line or lower than many other cities when private groups request the use of a public right-of-way. The fees as proposed do not provide for full cost recovery of the new program as the yearly costs for the new Special Events Office are approximately $125,000 and projected revenue from fees, based on historical trend date, is estimated to be $50,000-$75,000.

Staff recommends that the proposed fee structure be implemented with changes to reduce the late fees for certain events and to allow neighborhood events (small events that are produced by, attended by, and that benefit solely the neighborhood in which the event is held) to only pay a $50 application fee, with no corresponding permit fee. This is in line with the neighborhood block party fee.

Volunteer Age Requirements
Issue: A concern was stated that the limitation of the use of volunteers under the age of 21 hurts the ability of races to engage volunteer help from student and other groups where the majority of the volunteer base membership is under the age of 21.

Staff Response: The police department has determined those under the age of 21 should not perform duties associated with the monitoring of traffic in city streets and public rights-of-way. One solution for races and events to consider is the utilization of volunteers under the age of 21 for other non-traffic related duties.

Staff recommends that the current age limitation remain in effect.

Multiple Year Contracts
Issue: Race organizers expressed the desire to establish multi-year contracts with the City to hold their event. Organizers expressed that it would be easier to get long-term sponsorship deals when a multi-year contract is in place.

Staff Response: The City does not currently have contracts with any race; however, the Greater Raleigh Sports Alliance does maintain some multi-year contracts with national companies which are justified due to the significant economic development impacts of major national events. Event organizers are offered the right of first refusal to their date in the subsequent year, provided that the current events meets the passing score criteria. The operational philosophy is to incentivize well produced events.

Staff recommends that the current policy of not entering into multi-year contracts remain in place, with the current and existing exception noted above.

Grandfathering Period
Issue: Race organizers have expressed concern with the removal of the current grandfather period. The original purpose and intent allows for historic races to continue at the current date and location even if the race falls out of compliance with restrictions outlined elsewhere in the policy. The exemption from the policy has been in effect since early 2013 and, unfortunately the number of complaints about race frequency in certain neighborhoods has only continued to increase since this time. Other concerns related to the grandfathering period were focused on the inability of race organizers to work among themselves in an effort to conform to City policy.

Staff Response: Removal of the grandfathering period will help reduce the number of races currently taking place in high impact areas. Many races request a specific date each year for continuity and planning purposes. It is important to note that even with the removal of the grandfathering period, these events will still be able to operate on the desired date so long as the location of the race is moved to a different sector of the City. The removal of the grandfathering period simply reduces the number of races in highly impacted areas of the City, and does not necessarily preclude the race from taking place on a desired date or weekend.

With regard to the inability of race organizers to work amongst themselves to conform to City policy, staff intends to continue to work individually with each race to ensure that each particular race route balances the health, safety, and welfare of both participants and citizens while also taking into consideration impacts on the City’s transit system and overall disruption in the City in general.

Staff recommends, as proposed, that the grandfathering period be rescinded for recurring events effective January 1, 2016 and beyond. This timeframe allows event organizers and staff ample time to find new suitable locations for events. Staff furthermore recommends that when two or more events cannot agree on new locations or times to conform to the policy, that staff will give preference to events that have contracts with the Greater Raleigh Convention and Visitor’s Bureau, and then to events that received a higher ranking performance scores in prior years. If those conditions are not applicable, staff will conduct a random drawing for the preferred date and time.

Dates and Routes
Issue: With the removal of the grandfathering period, coupled with the influx of new races in the City, organizers have expressed concerns with route selection and date availability. Citizens and business owners have furthermore continued to express their concerns with the increasing number of races (especially those in high impact areas) and the scheduled start times of some races (many races are moving to afternoon start times versus early morning starts).

Staff Response: After hearing from both organizers and citizens staff understands the concerns with the numbers and locations of races. Staff has been working closely with race organizers to find alternate locations for races that create less of an impact on the community as whole and will continue to evaluate each race route on an annual basis. As the City continues to evolve, a route might be acceptable one year, but not the next.

Additional Recommendation in Response to Concerns from Race Organizers
Staff recommends a moratorium on any new race in the City until no sooner than January 1, 2016, as well as the prohibition of any race changing locations to include any current high impact areas, including the following neighborhoods: Mordecai, Oakwood, Boylan Heights, University Park, Cameron Park, and any area in close proximity to these areas that would cause a direct impact on the particular neighborhood.

A moratorium will provide needed time to find alternate locations for races that will be affected by the removal of the grandfathering policy, and also assist with the establishment of a more predictable schedule of races throughout the City.

Notification to the Public
Issue: Residents, church leaders, and business owners are concerned that they are not notified, or notified too late, about road closures. Race organizers are concerned about the costs of mailing notifications to those affected by a race.

Staff Response: Staff has formulated a comprehensive notification policy that provides for enhanced interactions with the community as well as adjusted specifications to the postcard mailings to provide more pricing options to event organizers. Six weeks prior to an event, all impacted businesses, places of worship, and places of learning will be notified via, email, phone, or in person. Fifteen days prior to an event all impacted residents will receive a postcard notification. While the cost to the event promoter/organizer is acknowledged, this concern must be balanced against the critical need for communication within the zone of impact of a race. Experience has shown the effectiveness of postcards as an approach to race notifications.

Application Deadlines
Issue: Deadlines for the submission of applications are not always adhered to or not appropriate for certain events.

Staff Response: After hearing from event organizers from various disciplines, coupled with the amount of staff time needed to approve an event, the following application submittal deadlines are recommended: 120 days for road races and parades, 90 days for general events (such as festivals, concerts, and farmer’s markets), 30 days for neighborhood block parties, and 30 days for filming.

The recommendations outlined above are incorporated into the draft ordinance and revised Special Event Policy that is included with the committee packet. Staff recommends the Committee accept the changes as presented, and recommend to the City Council to adopt the ordinance and the Special Event Policy.

Councilor Maiorano questioned whether this memorandum was available to the public with Events Manager Remer responding in the affirmative.

Arthur Gordon, Irregardless Café, 911 West Morgan Street, stated as a businessman he feels the need to have a sponsorship every time there is a road race held in the downtown area.  He stated Sunday brunch has become one of the restaurant’s busiest times, and talked about how the races affect access to the restaurant.  He expressed support for flexibility with race routes.

Sarah Powers, Visual Art Exchange, talked about sponsoring events in the downtown area and also talked about what makes Raleigh special.  She stated a lot of these events are done in good faith to bring people to Raleigh’s downtown area.  She stated she understood the issues with regard to street closures, etc.

Brad Burroughs talked about moving 2 of the existing road races to the Dorothea Dix property and expressed concern regarding how future regulations may affect the Dix property location.

Events Manager Remer talked about placing a moratorium on new races until January 2016 to allow time to deal with current races to see where some events may be moved to locations in the city other than downtown such as Walnut Creek, the North Carolina Art Museum, etc.  Chairperson Baldwin questioned how many races are currently on the calendar with Mr. Remer responding there are 91 major events on the calendar including races, parades, etc.  Chairperson Baldwin questioned if the City would allow additional races up to the maximum 100 under the moratorium provided the races not be located in high-impact areas with Mr. Remer responding in the affirmative.  Councilor Odom requested clarification that during the moratorium efforts will be made to move some existing races out of the high-impact areas with Mr. Remer indicating that is correct.
Chairperson Baldwin pointed out there are 2 groups affected by the Rock and Roll Marathon: ALS and the SPCA and questioned whether there was any progress regarding those event conflicts with Events Manager Remer responding once Moore Square begins undergoing renovations several existing races will be affected.  In response to questions, Mr. Remer stated ALS could have its event on the same day; however, it would be at a different location.  


Kara Strang, representing ALS Walk, talked about the event being held on a Saturday morning so there would be less impact on area businesses.  Discussion took place regarding the date and starting times of the ALS Walk.
Councilor Maiorano talked about some of the recommendations in Staff’s report and questioned the volunteer minimum age restriction of 21 years old commenting one can be 18 years old to serve in the Events Manager Remer stating he respects those serving in the military, however the age restriction was a RPD recommendation as volunteers are sometimes called upon to deal with traffic issues including barricaded roads and access to the closed area.  Discussion took place regarding volunteer training as well as the maturity level of volunteers with Mr. Maiorano questioning whether the age issue was raised in the past with Mr. Remer responding in the affirmative; however, there were no wide-spread complaints.
Discussion took place regarding notification methods and policy including the possibility of having one notification for multiple events with Events Manager Remer talking about the costs for mailing notices as well as posting notices in the lobbies of businesses, apartment buildings, etc.  Discussion also took place regarding the inclusion of homeowners associations (HOA’s) and Citizen Advisory Councils (CAC’s) in the notification process with Councilor Maiorano stating he wanted CAC’s and HOA’s part of the mandatory policy for notifications.
Chairperson Baldwin questioned whether there was a place in the City’s web portal for the public to provide feedback with Events Manager Remer responding in the affirmative as it is included in the weekly digest of events and list serve.  He stated he can work with Public Affairs to see if social media can be used to get the word out.

Councilor Maiorano expressed his desire to be pro-active on this issue and advised the HOA’s and CAC’s be included in the notification policy.

Chairperson Baldwin talked about the $50 application fee for neighborhood events and questioned whether that included a 5K race with Events Manager Remer responding in the affirmative.  Councilor Maiorano stated he heard concerns raised over the rise in fees and wanted confirmation the fees do not cover the total cost of security, cleanup, etc. with Mr. Remer responding in the affirmative.

Discussion took place regarding whether capping the events moratorium at the current 91 scheduled or staff’s recommendation of 100 with Councilor Odom indicating 91 or 95 are good numbers and questioning the last time Staff received an application for new event.

Councilor Odom moved to cap the events moratorium at 95.  

Councilor Maiorano expressed his concern the number of events seemed a bit arbitrary and talked about efforts to move existing events to other locations in the city.  He stated he is comfortable with Staff’s recommended cap of100 events as this allowed for more flexibility.

Following further discussion, Councilor Maiorano seconded Councilor Odom’s motion to cap the events at 95.

Ms. Baldwin requested adding a friendly amendment to Councilor Odom’s motion to require race organizers go to the CAC’s and HOA’s regarding notification of the events.  She asked that Staff work with the SPCA and ALS regarding their race locations as they are affected by the Rock and Roll Marathon.

Discussion took place regarding actual times and locations for the ALS and SPCA events as well as the possibility of grandfathering these events with the adoption of the new policy with Councilor Maiorano expressing his reluctance to initiating a new policy with exceptions and questioned whether it was good policy to allow these 2 exceptions and not others and stated he would much rather establish the policy first.  Chairperson Baldwin questioned whether there was any mechanism in place for exceptions with Events Planner Remer stating the event organizers can appeal to the City Council at least 3 weekends before the scheduled event.

Councilor accepted Ms. Baldwin’s friendly amendment and re-stated his motion to establish a moratorium on events with a maximum of 95 and include CAC’s and HOA’s in the notification policy.  His re-stated motion was seconded by Councilor Maiorano and put to a vote and passed unanimously.  Chairperson Baldwin ruled the motion adopted.

Brief discussion took place regarding the event policy clarification as well as City Council appeals with Ms. Strang suggesting the City could move the Rock and Roll Marathon to another location and Ms. Baldwin indicating the City has a signed contract with the race organizers.

Item No. 13-12 – HOA Covenants Pre-Annexation – Enforcement.  During the July 15, 2014 City Council meeting this item was referred to the Law and Public Safety Committee for further discussion at the suggestion of Councilor Odom.
Parking Administrator Gordon Dash referred to an email from Transportation Operations Manager Mike Kennon included in the agenda packet, the body of which reads as follows:

Attached are the associated agenda items and staff report from the No Parking concerns on Birmingham Way. 

In first attached agenda item of February 4, 2014 a request for no parking on Birmingham Way was made by Talis Management on behalf of the Southall Homeowner’s Association with no objections reported.  The second item of May 6, 2014 requesting removal of the zone resulted after the signs were installed and several residents sent a signed petition stating they had not received a notification and were not aware that a vote had taken place at an HOA meeting.  The details of both agenda items are contained in the attached Staff Report.

Parking restrictions require City Council approval and parking restriction requests can be initiated with a petition that that indicate at least 75% shows of the directly affected property owners are in agreement.  Once a petition has been received staff researches the area and, if recommended, submits the request for council review.  In the past, staff has allowed professional community management groups to petition for parking restrictions on behalf of the residents.  Staff is now moving away from this and will require that all HOA’s must go through the normal petition process whereby at least 75% of the affected property owners must be in agreement.
Mr. Dash stated the number of property owners on Birmingham Way for and against the no parking zones are about equal talked about the management company calling a HOA meeting and receiving approval from the majority of the members in attendance.
Discussion took place regarding Staff’s recommendations as well as the 75 percent property owner requirement with regard to HOA requests with Councilor Maiorano questioning whether the City had any way to confirm HOA requests.
Councilor Odom talked about when the HOA was not in the city id did have a restrictive covenant prohibiting parking on the street by residents, and when the subdivision was annexed into the City it became an issue.  He stated the issue is whether an HOA is allowed to represent the whole group.  

City Attorney Tom McCormick talked about how his HOA doesn’t permit residents parking in the street; however, visitors can park on the street.  Discussion took place regarding HOA restrictions regarding residential parking on streets and whether the City had any authority over HOA restrictive covenants with City Attorney McCormick stating even if the City changes the parking ordinance, HOA covenants can still restrict parking.

Following further discussion, Councilor Maiorano moved to remove the no parking signs along Birmingham Way and require all HOA’s follow the city’s 75 percent petition guidelines.  His motion was seconded by Council Odom and put to a vote and passed unanimously.  Chairperson Baldwin ruled the motion adopted.

Adjournment:  There being no further business, Chairperson Baldwin announced the meeting adjourned at 5:12 p.m.

Ralph L. Puccini 

Assistant Deputy Clerk
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