

Law & Public Safety Committee



June 9, 2015

LAW & PUBLIC SAFETY COMMITTEE
The Law & Public Safety Committee of the City of Raleigh met in regular session on Tuesday, June 9, 2015, at 3:00 p.m. in City Council Chamber Room 201, Raleigh Municipal Building, 222 West Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present:
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Chairwoman Mary-Ann Baldwin, Presiding

Associate City Attorney Nicolette Fulton
Councilor Wayne Maiorano



Assistant City Manager Marchell Adams
Councilor John Odom





David







Urban Planner Dhanya Sandeep

Emergency and Special Events Manager
Derrick Remer








Assistant Planning Director Travis Crane

Chairwoman Baldwin called the meeting to order at 4:10 p.m. and the following items were discussed with actions taken as shown:

Item #13-17 – Encroachment – 501 Devereux Street.  This item was previously scheduled for discussion at the Committee’s May 26, 2015 meeting and held over due to the lack of a quorum.  Associate City Attorney Nicolette Fulton summarized the following information contained in the agenda packet:
ORIGIN OF ITEM:  Referred as a result of April 7, 2015 City Council meeting Request and Petition from Theresa Smith, 47109 Creedmoor Road, Suite 105, Raleigh, NC on behalf of 501 Devereux Street homeowner Terezina M. Johnson and subsequent referral to the Law and Public Safety Committee by Council Member Baldwin.  This item was scheduled on the May 26, 2015 Law and Public Safety Committee agenda but due to time constraints was not discussed.
DESCRIPTION/SUMMARY:  On June 21, 1983, City Council was petitioned to allow an encroachment agreement between then owner of 501 Devereux Street since a small corner of the house and air conditioning unit is in the City-owned encroachment.  The easement agreement was approved at that time, but never recorded.  Ms. Johnson, the fifth owner of the property since the 1983 petition was filed, wishes to sell her property with a clear title and would like to resolve the problem for all future owners.

BUDGET IMPACT (FUNDING SOURCE/BUDGET ACTION):  None at this time.

RECOMMENDATION:  

ALTERNATIVES:  (1) The encroachment agreement dated June 21, 1983 can be updated to accommodate the placement of the HVAC unit, or (2) the City can permanently close the public alley if it is not contrary to the public interest and such closure does not deprive individuals of a reasonable means of ingress or egress to their property.

Ms. Fulton went on to advise entering a quit-claim deed would be a better option.

Attorney Sam Weatherly, representing the property owner, indicated he spoke with Associate City Attorney Francis Rasberry and stated his client is willing to go along with the quit-claim deed.

Mr. Odom moved to uphold staff’s recommendation and enter into a quit-claim deed with the property owner of 501 Devereux Street.  His motion was seconded by Mr. Maiorano and put to a vote that resulted in all members voting in the affirmative. Chairwoman Baldwin ruled the motion adopted.

Item #13-18 – Private Use of Public Spaces (PUPS) – Outdoor Dining.  During the June 2, 2015 City Council meeting this item was referred to the Law and Public Safety Committee for further discussion.  The following summary was included in the agenda packet:
DESCRIPTION/SUMMARY: Vibrancy in the Fayetteville Street corridor has been the source of much discussion among community leaders, administration, residents and business owners over the past few months.  Recently, the City has received complaints and concerns from citizens and patrons in the downtown area.  Complaints include noise, cleanliness, blocking the sidewalk, minibars operating on city sidewalks, and public safety concerns.  Staff reviewed existing regulations and determined the Outdoor Dining Ordinance should more clearly define permitted uses and enforcement standards.

BUDGET IMPACT (FUNDING SOURCE/BUDGET ACTION: None at this time.

RECOMMENDATION: Review the options presented.  If approved, these options will allow staff to adequately enforce the Outdoor Dining Ordinance.

ALTERNATIVES: Staff will present three (3) options for the committee to review.

Chairwoman Baldwin indicated the Committee will first hear a report from Staff and then open the meeting for public comment.  Approximately 7 people raised their hands requesting to speak.

Associate City Attorney (ACA) Nicolette Fulton summarized the following memorandum included in the agenda packet:

On June 2, 2015 a Proposed Text Change to the City of Raleigh Outdoor Dining Ordinances Raleigh City Code §12-2121 and §9-7007 was introduced to the City Council.  The Proposed Text Change and the current version of both ordinances are attached hereto.  After multiple discussions with business owners, staff and community members, we offer the following options for your consideration.
Option 1: Original Proposed Text Change
The Text Change included the following:

· Expansion  of  permitted  applicants  from  "Restaurant"  to  "Eating  Establishment"  and "Food Business" consistent with ABC definitions;

· Clarification of Requirements;

· Incorporation of Standards for Private Use of Private Spaces Handbook;

· Temporary Suspension of permits for July 4th and other times;

· Incorporation of Enforcement provisions;

· Set Procedures for Application, Changes to Plans and Appeals;

· Defined prohibited items;

· Application Reconsideration Process; and

· Mandatory minimum pedestrian clearance of 5 feet.

Option 2: Proposed Alternate 1
The original language of the Original Proposed Text Change, with the following modifications:

· The title of the ordinance to be changed to "Outdoor Seating";

· Permitted applicants to include "Eating Establishments", "Food Businesses" and "Private Clubs";

· Maximum Occupancy of Outdoor Seating Areas to be limited to 15 sq. ft. per person;

· Fayetteville Street to have a mandatory minimum pedestrian clearance of? feet;

· Performance  Standards  for  Alcohol  Service  applicable  to  all  permit  holders   serving alcohol, to require stanchions to delineate the Outdoor Seating Area and a designated site manager or security officer to be present on-site between  the hours of I 0 p.m. and 2 a.m.

· Enforcement resulting in a Notice of Violation incurs a civil penalty of $100 and an administrative penalty of $100 for a total fine of $200.  A second violation results in a $500 civil penalty and suspension of the permit for 30 days.  Permits are revoked for 365 days if a third violation occurs within a permit year.

Option 3: Proposed Alternate 2
The original language of the Original Proposed Text Change, with the following modifications:

· The title of the ordinance to be changed to "Outdoor Seating";

· Permitted applicants to include "Eating Establishments", "Food Businesses" and "Private Clubs";

· Maximum Occupancy of Outdoor Seating Areas to be limited to table seating capacity;

· Fayetteville Street to have a mandatory minimum pedestrian clearance of 7 feet;

· Outdoor seating areas may be open to patrons from 6:00 a.m. to 12:00 a.m. daily; however, the Outdoor Seating Area may not be open or operated at any time when the associated business is not open;

· Enforcement resulting in a Notice of Violation incurs a civil penalty of $100 and an administrative penalty of $100 for a total fine of $200.  A second violation results in a $500 civil penalty and suspension of the permit for 30 days.  Permits are revoked for 365 days if a third violation occurs within a permit year; and

· All alcohol service within any Outdoor Seating Area to be limited to table service only.

Items for Consideration
· The Fayetteville Street pedestrian clearance;

· Removal of items at night and during times of temporary suspension; and

· Temporary suspensions of Outdoor Seating Areas (e.g. Fourth of July, First Night)

The report also contained copies of the proposed text change as well as well as current City ordinances.

Chairwoman Baldwin stated it would be better to clarify what problems the City is trying to resolve with ACA Fulton using a PowerPoint presentation to clarify the issues before the Committee, the outline of which is as follows:
Goals of the Ordinance
· Develop an Ordinance & PUPS update that addressed the concerns of all those involved: Business Owners, Residents and Visitors.

· Ensure compliance with State & Federal Laws, particularly ADA regulations.

· Strengthen provisions regarding safety and enforcement.
Why Outdoor Dining = Food?

· Other major cities, including Austin, TX, limit their policies to food businesses only.

· The Responsible Hospitality Institute published their Best Practices for Nightlife 2d Edition (2011) setting forth strategies to manage alcohol in an outdoor café environment, they include:

· Limit hours of operation for serving alcohol
· Post signs to prohibit patrons from removing beverages
· Food service to be available during hours of operation
· Do not allow a portable bar to be located in the ODA
· Exterior monitoring of the ODA to ensure no loitering
· Limit alcohol to table service only

Why the Need for Change?

· Update of Old Ordinances

· Clarification & Definition

· Public Safety

· Public Health & Welfare

· Enforcement

Update of Old ordinances

· Current Outdoor Dining Ordinances need updating: RCC 12-2121had not been revised since 1999, and RCC 9-7007 had not been updated since 1983.

· Neither Ordinance references PUPS.

· The Downtown Mall Ordinance still includes Fayetteville Street as a Downtown Mall.

Clarification & Definition

· One of the biggest complaints from business owners is that they do not understand PUPS or the process.

· A process that is defined as to the application requirements, and what is and is not permitted on City property will benefit everyone.

· Changes made include:

· Added Definitions and Prohibited Items

· Processes for: Layout Changes, Appeals, and Application Reconsiderations

· ODA Layout Guidelines

· Defined Applicant

· Specific Application Requirements

· Application Reconsideration Process

· What is allowed 

· Prohibited Items

· Procedure for Layout Changes:

· Prior written approval; or   
· No approval needed if: 

· Provide a sketch; and 
· The new layout does not:

· Extend outside the ODA

· Constitute a danger to public health or safety

· Violate the permit

Public Safety

· An Outdoor Dining Area is in the public space, we as a City are still responsible for the public’s safety and compliance with State and Federal Laws. 

· These problems arise at night and are linked to three main issues:

· Pedestrian Safety

· Occupancy Limits

· Customer Control

· For example, as recently as two weeks ago, one establishment on Fayetteville Street had only 2 feet of clearance with large groups of people in the way at times. No one was managing this crowd.  When approached, the manager on duty claimed he did not know he had to manage the crowd.
Public Safety: Pedestrian Safety

· Problems

· Sidewalk Overcrowding 

· 5ft. ADA Compliance

· Drinking outside of ODA

· Solutions

· Mandatory min. 5 ft. sidewalk clearance 

· Beverages limited to   ODA or in building.

Public Safety: Occupancy Limits

· Business responsible for controlling and managing safety, ingress/egress of the area served by customers, and crowd control. 

· Max occupancy of ODA defined by NC Building Code: 15 sq. ft./person
Public Safety: Customer Control

· Problems

· Disorderly customers of ODAs are problems for residents.

· Multiple establishments merging into one area.

· Solutions

· Customers who become disorderly must be removed.

· ODAs conspicuously marked by City staff to define the area.  All related activities and occupancy are limited to the ODA.

· Stanchions & supervision required after 10p.m.

Public Health & Welfare

· The City of Raleigh is growing at an exponential pace.  Raleigh is consistently ranked among the top places in the nation to live and work.

· What a number of residents wake up to and many visitors see in the mornings after the night’s festivities is less than welcoming.

· No one wants to live, work or play in a dirty city.

· Maintain ODA, including 6 ft. from the edge on all sides.

· Furniture kept clean & safe.

· Sidewalks in and adjacent to the ODA cleaned regularly by permit holder. 

Enforcement

Most establishments have complied with the PUPS & Outdoor Dining policies. 

· We have tried to work with all establishments in a collegial environment for the past 8 years.

· A frequent violation of the rules requires the ability to enforce, including the ability to revoke a permit.

· Offense to establish, operate, or maintain an ODA without a permit.

· City staff notifies permit holders of violations.

· Failure to remedy violation = fines & revocation

· First violation: $200 ($100 civil penalty; $100 admin fee)

· Second violation:  $500 civil penalty 

· Third violation: Permit revoked

· If any directly related State or Local license is revoked or suspended, the City permit is too.

· If a permit is revoked within a permit year, the permit holder cannot re-apply the same year.

Duration

· Permits valid July 1 through June 30. 

· All ODAs suspended on July 4th. 

· City can temporarily suspend permits at any other time. 

· During suspension, no use of ODA allowed.

The presentation also contained photographs of pedestrian and crowd activities along Fayetteville Street as well as a sample drawing submitted for an outdoor dining permit.
Brief discussion took place regarding items labeled in the sample drawing as well as the street and building orientation within the drawing.

ACA Fulton talked further about an incident on May 29, 2015 wherein Raleigh Police confronted a bar manager where the outdoor crowd control was not handled with Chairwoman Baldwin questioning why the Bar was not cited in the incident and ACA Fulton responding that is an issue before the Committee.  

Chairwoman Baldwin  clarified the 7 foot clearance requirement was for Fayetteville Street while the 5 foot clearance requirement applied to side streets as well as Wilmington and Salisbury Streets with ACA Fulton indicating that is correct and indicated bar owners have an issue with the 7 foot clearance.  She went on to state Staff feels a 7 foot clearance is necessary for Fayetteville Street due to the large numbers of pedestrians in the area.
Mr. Maiorano questioned the 10:00 p.m. requirement with ACA Fulton responding that requirement was part of NC ABC rules for bar managers to be on site, especially with regard to private clubs.  Discussion took place regarding the how “private clubs” are defined with Mr. Maiorano questioning whether food services were part of the requirements for private clubs and ACA Fulton responding in the negative.

Mr. Maiorano questioned the proposed regulations under Option #2 (Alternate No. 1) with Urban Planner Dhanya Sandeep responding Staff is working on revising the handbook outlining occupancy regulations including designating the square footage for outdoor dining areas (ODA’s).  Discussion took place regarding calculating the maximum square footage for ODA’s and how those numbers could be visibly posted on the premises.
Ms. Baldwin questioned whether there was analysis performed on probable impact on existing businesses with Senior Planner Sandeep responding staff was discussing this issue.  In response to questions, Ms. Sandeep indicated the number of people in the ODA would mean the number of people seated at tables.
Mr. Maiorano talked about how issues such as pedestrian access as well as trash collection could affect ODA’s and noted the customer number limits to table seats in Option 2 and the customer limits in Option 1 include a mixed table seating and standing room.  He also clarified that alcohol service was limited to table service in both options.

Additional discussion took place regarding Fayetteville Street pedestrian clearance regulations including the possibility of opening Fayetteville Street to additional pedestrian access with Planner Sandeep noting the current handbook designates a 5 foot clearance for side streets; however, State regulations recommend 6 feet for ADA access.
Mr. Odom questioned the current with of the Fayetteville Street sidewalks with Planner Sandeep responding the current width is about 28 feet.

Mr. Maiorano questioned whether the tables were to be removed from the ODA at night with ACA Fulton responding in the affirmative.  Chairwoman Baldwin questioned where the tables would be stored once they are removed with ACA Fulton responding that issue is currently under discussion.

Mr. Maiorano questioned whether the proposed text change would apply city-wide with ACA Fulton responding in the affirmative; however, the majority of the ODA permits are located within the downtown district.  In response to questions, Ms. Fulton noted there are also ODA’s in the Glenwood South neighborhood.

Discussion took place regarding whether there were any complaints about ODA’s outside of the downtown area as well as rules and enforcement issues.

Jonathan Wilkerson, 200 South Dawson Street, indicated he lives at the Park Devereux, and expressed concern regarding the proposals outlined in Option 2 and questioned how the proposed rules would be enforced when the existing regulations are not.
Barbara Christianson, 400 Fayetteville Street, indicated she lives in the Sir Walter Apartments, and submitted a copy of a monthly publication promoting downtown eating establishments and upcoming cultural events and expressed concern regarding noise and crowd control in the downtown area.

Jennifer Martin, 410 North Boylan Avenue, indicated she represented local businesses in Raleigh and talked about recent economic development downtown.  She expressed concern regarding the proposed 15 square foot rule, especially problems with enforcement.  She talked about reaching out to community groups to form a hospitality committee to listen to and address concerns.

Ms. Baldwin questioned what information is made available when a business owner approaches the City with Mr. Maiorano talking about how once businesses are awarded their permits they are largely on their own to get additional information and Mr. Odom talking about improving the process for businesses using technology, etc.  Mr. Maiorano urged the various groups come together to help find and implement a solution noting part of the issue involves communication and education as well as collaboration and partnership.

Zack Medford, 1624 Bennett Street, talked about establishing an on-line petition drive in support of local businesses once information about today’s hearing was published.  He stated that the petition garnished over 8,000 electronic signatures, and submitted a copy of the petition.  He stated a number of people wearing blue tee-shirts were in the audience in to support what has been called the “save the patios” petition.
Approximately 60 people stood in support of the petition.

Mr. Medford went on to speak in support of outdoor patios stating business pay a higher rent to locate on Fayetteville Street with a patio.  He also expressed concern local business would pay the price if the text change is implemented.
Dan Levenham, 122 South Salisbury Street, expressed his support for the proposals outlined in Alternate #1 (Option #2) and talked about how the original proposed text changed de-regulated businesses at the times the needed it the most, notably from 11:00 p.m. to 2:00 a.m., pointing out there is nowhere on Fayetteville Street for people to go smoke, or use a telephone.  He expressed concern regarding crowd control noting the greatest issue occurs between 11:00 p.m. and 2:00 a.m. with the confluence of outdoor diners and pedestrians.  He suggested maintaining tables along the building side of the sidewalk after 11:00 p.m. as well as expressing concern regarding the terms “private clubs” and “restaurants” pointing out both establishments act like bars after 11:00 p.m.
Kim Hammer owner of Bittersweet, talked about the amount of time she spent on research to develop her business plan before opening her business; however, she did not realize she would be competing with city-sponsored beer tents for patrons during festivals.  She noted when beer is purchased at her establishment the patrons cannot leave the premises; however, if beer is purchased in a tent the customer can wander around the festival downtown.  She quoted Section 8 of the proposed ordinance and talked about how that section could ultimately eliminate competition for festival patrons.

Frank Blume, 403 New Bern Avenue, representing the Hibernian Group, talked about the proposed 4th of July suspension and questioned whether that applied to businesses along Hillsborough Street and Glenwood South.
Lengthy discussion took place regarding the 4th of July suspensions with Mr. Odom questioning the purpose of the temporary suspensions and ACA Fulton responding the issue is pedestrian mobility; especially with regards to rallies, protest marches, etc.

Emergency and Special Events Manager Derrick Remer, in response to questions, stated alcoholic beverage purchases from establishments are governed by State ABC rules and not City ordinance.  He stated the 4th of July suspension is to allow greater access on the sidewalks as the street remains open.  He indicated the suspension would apply city-wide.  He stated the festivals do take place in the street and that the sidewalks provide easy access up and down the streets.  He also stated the City does sell beer during 2 of the festivals.

Mr. Maiorano questioned safety issues during the street festivals with Events Manager Remer responding it is an access issue for emergency and first responders.

Chairwoman Baldwin suggested stanchions around the ODA’s could be in place in time for the July 4th festival.
Discussion took place regarding beer sales at other festivals in the downtown area as well the location of food trucks and beer tents outside brick-and-mortar establishments with Chairwoman Baldwin questioning whether the Downtown Raleigh Alliance sold bear during the Movies in the Plaza events and Events Manager Remer responding in the affirmative.

Will Marks, 301 Fayetteville Street, talked about discussions with the City Manager’s office and expressed support for the proposals presented.  He talked about public health and quality of life issues in the downtown area as well as enforcement issues.  He also talked about issues brought up in recent news reports and expressed support for the 15 square foot proposal; only have the ODA’s closed down at 11:00 p.m.  He urged the Committee look at the petition submitted earlier to see how many of the petition signers actually lived in the downtown area.
Dominick Michael indicated he recently moved to the Raleigh area and talked about how the ODA’s attracted him to downtown and how he recommended it to his friends.  He indicated he understood the concerns expressed by the Fayetteville Street residents regarding (“not in my back yard”) and expressed concern regarding enforcement issues.

Mr. Odom talked about 4th of July and First Night festivities and stated blocking the sidewalk is a huge issue and that the sidewalk must be kept open at all times.

Discussion took place regarding State ABC regulations and how they relate to City ODA permits and how the City’s ordinance prohibits outdoor minibars on the sidewalk.

Mr. Odom talked about the cleanliness issue downtown noting it was the bar owners’ responsibility to keep the area clean.  He also expressed support regarding forming a hospitality group.

Mr. Maiorano indicated he echoed Mr. Odom’s comments and talked about recent changes and improvements in the downtown area and expressed desire to find a reasonable balance with regard to quality of life issues.  He expressed his belief it is both a rule and enforcement issue; however, it is his belief it is also a vision issue.  He stated safety and access are critically important, and that bar and restaurant owners taking responsibility is also important.  He indicated he was not ready to vote on this proposed text change at this time.

Chairwoman Baldwin questioned the present enforcement protocol with Assistant Planning Director Travis Crane stating there is one Zoning staff member handling enforcement in the downtown area during business hours, and the Police handle enforcement after hours.   Ms. Baldwin questioned whether resources were restricted with regard to staffing with Mr. Crane responding in the affirmative.
Discussion took place regarding how staff helps applicants work toward compliance with the PUPS ordinance and how enforcement is carried out with Mr. Maiorano questioning whether there has been an increase in complaints and Assistant Planning Director Crane responding there has not been an increase in complaints in the daytime; but there have been more complaints during the nighttime.

Chairwoman Baldwin questioned whether there were additional Inspections positions in the upcoming FY 16 Budget with Assistant Planning Director Crane responding the additional positions are part of the supplemental request from Staff.

Lengthy discussion took place regarding PUPS enforcement Assistant City Manager Marchell Adams David talking about efforts to enforce current regulations.  She talked about Raleigh Police difficulty enforcing zoning issues after hours while at the same time addressing crowd control, etc.

Chairwoman Baldwin questioned whether the current ODA permits be given a 30 day extension since the Committee is not ready to move forward with this item with ACA Fulton responding in the affirmative; however, new permits in process would be held up.  Ms. Baldwin questioned whether the new applicants could be granted a 30-day temporary permit with ACA Fulton responding in the affirmative.  Discussion took place regarding how staff could issue the permit extensions as well as any fees to be collected.

Additional discussion took place regarding quality of life issues in the downtown area with Chairwoman Baldwin indicating she was prepared to move forward with Alternate #1 (Option #2); however she was concerned with how the maximum occupancy number was calculated as well as how the designated on-site manager is selected and which establishments should have one.  Discussion took place regarding the duties of an on-site manager as well as now that position is determined.
Chairwoman Baldwin suggesting taking the original proposed text change of the table with the Committee members expressing concerns regarding the original proposal with Mr. Maiorano expressing the need to clarify with the public what is in the proposed text change.

Following further discussion, Chairwoman Baldwin moved to recommend the following to Council:

1) Extend existing ODA permit expiration dates to August 1, 2015;

2) Have outdoor seating areas delineated with stanchions on Fayetteville Street for the 4th of July celebration;

3) That a Hospitality Committee be formed representatives from the Fayetteville Street, Hillsborough Street, and Glenwood South businesses, as well as the Downtown Raleigh Alliance, Shop Local Raleigh, and the Convention and Visitors Bureau; and

4) That staff increase enforcement of existing rules and regulations.

Chairwoman Baldwin also requested information from staff regarding how maximum occupancy for ODA’s is determined as well as a report on cleanup efforts downtown.
Mr. Maiorano indicated he would like some of the local residents included in that committee and requested an amendment to Chairwoman Baldwin’s motion to include local residents in the Committee with Chairwoman Baldwin declining the amendment stating the Fayetteville Street residents were not in favor of a hospitality group.  She went on to state the purpose of this committed would be to address more technical aspects of the ordinance as well as enforcement.

Following further discussion, Mr. Odom seconded Chairwoman Baldwin’s original motion and the matter was put to a vote that resulted in Chairwoman Baldwin and Mr. Odom voting in the affirmative and Mr. Maiorano voting in the negative.  Chairwoman Baldwin ruled the motion adopted.

Adjournment.  There being no further business, Chairwoman Baldwin announced the meeting adjourned at 4:55 p.m.

Ralph L. Puccini
Assistant Deputy Clerk
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