
Public Works Committee


September 11, 2002

PUBLIC WORKS COMMITTEE

The Public Works Committee of the City of Raleigh met in regular session on Wednesday, September 11, 2002 in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present.
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The meeting was called to order and a moment of silence was observed.

Item #01-45 – Mills Street – Improvements.  This item was referred to the Public Works Committee at the September 3, 2002 City Council meeting after hearing the concerns of a property owner who objected to an assessment for street improvements for which he thinks a developer is responsible.  The property owner lives on the opposite end of the effected portion of Mill Street.  Mr. Ellis explained the site is located on the north end of Mills Street and is identified as Lot 6.  He explained that the builder came into the Inspections Department and asked whether plot plans require street improvements and staff said they did not.  The builder proceeded to buy the property and staff issued the permits.  The data base indicated the street had been paved; therefore, no requirements were added and the project has been built.  Mr. Fox explained there have been discussions with the builder and he has been given alternatives to rectify the situation that include construction of the street including curb and gutter, 5-foot sidewalk within 22 feet of pavement on the south and west side of Mill Street.  He added there would be reimbursements for improvements beyond the developer’s responsibility of one-half of a 26-foot back-to-back street and one-half of a 5-foot sidewalk.  A second option would be to pay a fee-in-lieu of construction for the developer’s minimum street and sidewalk responsibility and the developer would petition for the improvements; or, the developer would pay no fee and staff would recommend a City initiated project.  The developer would be assessed the full cost of one-half of a 26-foot back-to-back street with a 5-foot sidewalk while other adjoining property owners are assessed at normal rates.  The developer had requested some time to evaluate these options and when they met with City administration a compromise solution was reached that recommended an assessment project with normal assessment rates for both sides of Mill Street.  A resolution of intent to hold a public hearing was approved at the Council’s August 6, 2002 meeting.
Mr. Isley questioned whether the other property owners along Mill Street want the improvements with Mr. Fox indicating that they did and that is how the issue came to staff’s attention.

Mr. Kirkman questioned what the policy is where property frontage is also on another street.  Mr. Fox indicated this area is zoned Residential-10 and there would be an exemption allowed for an existing street.  Mr. Dawson added that as long as the lots are zoned Residential-10, property owners would receive a 150-foot curb-and-gutter exemption.  If the lots were any smaller they could get a 100 percent exemption.  Mr. Botvinick clarified this by pointing out the exemption would apply only when Hodges Street is improved.  Mr. Dawson added that Hodges Street is currently not improved, but they are currently getting into development on Hodges Street in front of Lot 1.

Mr. Brock Nicholson, 3219 Tanager Street, pointed out he owns Lots 2 and 3 with his sister.  The original tract went all the way through to Crabtree Creek and much was dedicated to the City of Raleigh.  He agrees that Hodges Street is the logical frontage street for these lots and they have paid taxes on them for over 60 years.  He indicated he believes the section of Mill Street should be widened and opened for the two driveway cuts for the duplex.  Mr. Nicholson spoke to the land uses that include a soccer field on Lot 1 and indicated he felt the sidewalks should be placed on the side of the street where the residents are.  He pointed out it is an issue of fairness and the developer should have been required to build the street to start with.
Mr. Hunt indicated he made reference to land being dedicated to the City and asked when that property was dedicated were the property owners paid for it.  Mr. Nicholson indicated they were although he doesn’t know how much.  A portion of the land was also dedicated for greenway.
Mr. Kirkman questioned whether long-term plans indicate a sidewalk is to be located on both sides of Mill Street.  Eric Lamb, Transportation Engineer, indicating long-range plans did not indicate sidewalk on both sides.  It is a very low volume street.  Development requirements for sidewalks on both sides are not the case in this matter; however, normal assessments would apply.  Improvements to Bellaire Avenue did put in a piece of sidewalk located behind Lot 6, but regardless of where the sidewalk is put there will be a mid block crossing somewhere.
Mr. Kirkman questioned whether Mill Street was used to access the soccer fields with Mr. Lamb indicating it was not.  The soccer field is part of Reczone Development.  The right-of-way has existed on Mill Street since the 1930’s; however, because of topography there needs to be some passability through here as there is no available turnaround area.
Mr. Hunt questioned whether there are any immediate plans to widen Hodges Street with Mr. Lamb indicating not at this time.  Long-term plans do show sidewalk, curb and gutter on Hodges Street; however, the exemption would be allowed because of the surrounding zoning.  He added that Lots 2 and 3 are addressed off Mill Street.

Mr. Kirkman indicated if staff does not anticipate sidewalk on both sides of Mill Street where will the crossing be.  Mr. Lamb indicated that staff is okay with where the crossing is now at the corner of Lot 6.  Mill Street is a very low volume residential street.  If the crossing were moved to Lot 5 it would cause more concern because Lot 5 is located in a curve.

Mr. Hunt indicated he feels like the compromise is a fair solution and pointed out it will add value to Lots 2 and 3.  Mr. Isley indicated he too was okay with the compromise and feels that Lot 6 will pays the bulk of the assessment.

Mr. Kirkman questioned whether Lots 2 and 3 are subject to flooding with Mr. Nicholson indicating they have a very similar situation that Lot 1 had in that a considerable amount of fill was brought in to develop Lot 1.  Some fill will be necessary for Lots 2 and 3 to be developed.

A motion was made by Mr. Hunt to approve the compromise as presented by staff.  His motion was seconded by Mr. Isley and resulted in a unanimous vote.

Item #01-44 – S-62-00 – Grove Barton Subdivision/Doie Cope Road.  This item was referred to the Public Works Committee from the September 3, 2002, City Council meeting, to consider a matter pertaining to Grove Barton Subdivision and the construction of Doie Cope Road.  Ms. Carter indicated that Mr. Dave Permar who is representing owners of Grove Barton Subdivision is requesting relief from construction of a portion of Doie Cope Road.
Dean Fox, representative of the Engineering Department, indicated at the preliminary subdivision plan for Grove Barton Subdivision was approved on October 5, 2000.  On the preliminary subdivision plan Doie Cope Road was shown to be constructed from the existing Grove Barton Road to the westernmost property line of Summit Crest Apartments.  The preliminary plan showed Doie Cope Road as a 41-foot back-to-back street on a 60-foot right-of-way with a 5-foot sidewalk.  Mr. Fox referred to Condition No. 2 of the Preliminary Plans Administrative Approval requiring that a phasing plan be approved by the Planning Department and Central Engineering Department showing the association of Doie Cope Road’s construction with the development of specific lots in the subdivision prior to approval of construction drawings.  Doie Cope Road was to be constructed in two phases.  Phase I construction began at Grove Barton Road and extended westward crossing Turkey Creek to the shared property line of Lots 9 and 10.  Phase II construction included the remainder of Doie Cope Road to the westernmost property line of Summit Crest Apartments.  Phase II included improvements beyond the westernmost property line of Grove Barton Subdivision along the frontage of the Anderson property.  Condition 5 of the same approval stated that prior to Planning Department authorization to record lots a note must be placed on any plat for recordings stating that the construction responsibility for Doie Cope Road is for the entire cross section of the road and that the road is required to be constructed in accordance with the phasing plan as mentioned in Condition No. 2.  Mr. Fox indicated that construction drawings were submitted by the developer of Grove Barton Road for Phase 1 were approved to construct Doie Cope Road to the westernmost property line of Lot 10 which extended into Phase II of the approved preliminary subdivision plan.  Currently, Doie Cope Road improvements in Phase I have been constructed to a point approximately 100 feet short of Lot 10’s westernmost property line due to topographical constraints.  The improvements in Phase I and ultimately Phase II can be constructed if sloping and associated construction easements are provided by the owners of the A. V. Anderson property.  At their request Central Engineering met with representatives of both Grove Barton Subdivision and Anderson Properties.  Both seemed agreeable to the construction of the improvements according to the preliminary plan; however, the timing of the improvements was a concern.  Should Phase II improvements be deleted as requested by the petitioner, Central Engineering recommends that Phase I improvements be fully constructed to the westernmost property line of Lot 10 as shown on the approved construction plans.  Mr. Fox referred to an additional memo included in the agenda packet dated September 6, 2002.  This memo explains further the developments that have taken place since that time.  He explained that the owner of Lot 10, Mr. Anderson has agreed to all dedication of construction easements and would like to have the improvements done immediately.  Staff is recommending that construction be done as originally planned.  Mr. Fox went on to point out that a two-party agreement and amendment were entered into by Summit Properties Partnership, L. P. and John Adams on July 12, 1999.  This agreement identified obligations for the construction of Doie Cope Road.  Construction plans for Summit Crest Apartment were approved on November 2, 1999.  These plans show the dedication of a 60-foot public right-of-way along Doie Cope Road to their southernmost property line.  A recorded map was then signed by Summit Properties Partnership dictating right-of-way for Doie Cope Road.  A note was placed on the recorded map stating the adam’s responsibility for construction of all improvements within the dedicated Doie Cope Road right-of-way.  Also, Grove Barton Subdivision (S-62-00) was approved on October 5, 2000.  The conditions of the plan’s approval included construction of the entire section of Doie Cope Road within the right-of-way dedicated with the Summit Crest Apartments development.
Mr. Kirkman questioned whether improvements would be required to be extended to the westernmost property line of Lot 10 as outlined in the memo of August 6.  Mr. Fox indicated that is the second option; however, they would still require some easements from Mr. Anderson’s property.  Mr. Hunt questioned the status of Phase II with Mr. Fox indicating there has been no submittal yet for Phase II.

Mr. Dave Permar, representing John Adams, indicated he is accompanied by Mr. John Edwards and Tom Worth and they are asking for relief from improvements to Doie Cope Road being extended to the westernmost property line of the property.  They believe this action would be fair and what their obligations should be.  The whole situation relates to a misunderstanding and a misinterpretation between Mr. Adams and Summit Properties as reported in the September 6 memo.  Mr. Permar distributed a handout of a portion of the agreement indicating that “Summit shall execute and record an access easement in the Wake County Registry which establishes a 60-foot width ingress and egress easement for the right-of-way (the Glenwood Connector) through Summit Parcel as shown on Exhibit B for the benefit of the Adams’ property and Adams shall have full responsibility for the construction of the Glenwood Connector or any road improvements located in the 60-foot wide easement described in No. 1 and the cost thereof.”  Mr. Permar pointed out that Summit Properties owns property north of this site and Mr. Adams owns the property to the south.  Summit had agreed to record the right-of-way to the midway of Lot 10 (handout Exhibit B).  This was not a condition of a sales contract.  The Glenwood Connector became Doie Cope Road and the alignment changed to align with the road south of Glenwood Avenue.  He believes the City is concerned about not creating another driveway cut on Glenwood Avenue did not want this street to come down to this point, and to provide access to the lots to the west and a possible connection to Pinecrest Drive.  The following plat shows the combination of Lots 9 and 10 and is now called Lot 7.  Mr. Adams has spent in excess of $800,000 to construct the road to the ECPI property which is shown as Lot 7.  The question is whether to build Doie Cope Road to the property line or to take it further west.  Should the road be completed to west of the property line would be a substantial windfall for the Anderson property and it would be highly unusual for the City to require off-site improvements unless some major impact will occur which is not the situation in this case.
Mr. Lacy Reaves, representative of the Anderson family, indicated he is accompanied by Mr. David Lasley, representing Summit Properties.  Mr. Reaves indicated he has been involved in this project for 10 years as well as Mr. Permar.  Mr. Adams owned most of the property that is shown on the map.  Summit Apartments is built on land that was owned by Mr. Adams and sold to Summit.  The recommended right-of-way is reflected on the subdivision plan and has been recorded.  It was a condition of that approval to build a road as shown on the subdivision plat.  The overriding factor is that there is an approved subdivision plan showing the road to be constructed and the code requirements obligate a builder to construct all improvements as shown on the plan.  They currently have a private agreement of which the City is not a part as well as code obligations on behalf of the builder that requires Mr. Adams to build a road as shown.
Mr. Tom Worth indicated he is accompanied by Mr. John Edwards who has been involved in this situation for years.  The private agreement that was referred to by Mr. Reaves has been handed up by Mr. Permar.  He would argue that what is shown on the plan was misunderstood and mistaken and will produce a windfall to the Anderson property in excess of $50,000.  He is not aware of any mandate to require off-site improvements in this situation.  He indicated that all parties had a conference in May and an agreement was drafted and submitted that provides that Mr. Adams could develop no more without taking the road to the western boundary of Lot 10 within 5 years.  After 5 years the City could do it and record a lien against the property.  Mr. Anderson could do it at any time.  In looking at the elements of the extension of Doie Cope Road to Glenwood Avenue would have involved an exchange of land.  They are requesting that the situation as exists is not a fair and equitable one to impose an additional $50,000 commitment on Mr. Adams.
Mr. Reaves indicated they are referring to the improvements as off-site, but at the time of plan submittal Mr. Adams owned all the property at one time and this was approved sometime back.  The intent is reflected by the subdivision plan that shows the road to the western boundary of what Mr. Adams had owned.  Mr. Adams is obligated to construct the road in its entirety.

Mr. Permar indicated that Mr. Adams did not sell the property to Summit.  In 1987, Mr. Adams was in bankruptcy and lost control of the land north of Doie Cope Road.  Mr. Reaves indicated that Mr. Permar is correct in that statement; the lender did have control of the property at that time.  Mr. Permar added that Summit Properties bought land from the holder.

Mr. Botvinick pointed out that the most important document is the one the City has prepared and it is not the job of the City to enforce private agreements.  In looking at the Grove Barton Approval (AA-481) it shows the street going to the western side of the Summit property.  Condition No. 5 could have been good or bad, but has not been questioned until now.  The developer has begun to implement Phase I.  Under that game plan is it fair to change the rules midstream?  Should the requirement have come up front City Council could have granted relief and although they can still grant some relief now the argument is considerably weaker.  City Council can compromise in this and it is a possibility; however, City Council can require all of the improvements, waive the improvements or do something in between.  Mr. Kirkman indicated he sees the contract with the City, but could consider the other documents, but still sees a strong case to build the road.  The property to the west becomes the beneficiaries and noted that he is inclined to a compromise.
Mr. Isley questioned whether action of relief would set a precedent with Mr. Botvinick indicating that the developer has already taken advantage of the process, but the question is from a public policy point of view.  The City currently has the right-of-way and the ability to assess for the project.  Mr. Anderson was never part of the subdivision approval nor part of the agreement.
Mr. Reaves indicated this is not a regular street.  There are topographical problems that include a creek crossing and there will be some additional expense.

David Lasley indicated the topography is an important factor in this situation and believes the crux is the additional expense of this leg and is the reason such efforts have been made to avoid construction.  Anderson has access to their property and will not benefit from the construction of this road.  Of their 2.39 acres, one-third is in the Neuse River Buffer and it makes little of the property usable.  There will be a responsibility for improvements on Glenwood Avenue and they have been working with Flythe Properties to get a private connection rather than to access US 70.  There is a tremendous cost of extending the road.  The Andersons have agreed to dedicate slope easements at no cost.

Ed Johnson, Transportation Engineer, pointed out that one of the biggest problems with regulated development is coming up with proper phasing plans.  The Grove Barton Master Plan was a very large tract and has developed in pieces.  The expensive projects are put off until the piece that triggers the development is left undeveloped because they simply cannot afford to do the improvements.  The City has invested quite a bit trying to get critical pieces in place, and this piece gives alternative access to US 70.  You would have to question that they knew this would be an expensive piece to build and should have dealt with it very early on.
Johnny Edwards indicated they did submit a subdivision plan and it did show the street improvements because Mr. Adams felt that he was responsible for the construction of the road.  In hindsight they did not understand the agreement.  The construction plans went to the property line and were approved by the City.  The issue arose when the road was under construction and they had to stop because they did not have off-site easements.  At that time the City initiated a conversation with Mr. Anderson to obtain the easements.  Mr. Anderson said they wanted the road built now.  Mr. Edwards pointed out that Mr. Adams never intended to build the road at this time and in hindsight they feel they have no obligation to go west of the property line and it comes back to the question of why build the road right now.
Mr. Fox pointed out the plans clearly show the requirement to build this road on Phase I Construction Plans.

Mr. Hunt questioned whether the City has access fees with Mr. Botvinick indicating the City does not have access fees.  Mr. Hunt pointed out that he would support a private agreement between the two parties and if Mr. Anderson were to use the property then he should anti up.

Mr. Kirkman pointed out if the Committee’s desire is to leave things the way it is then no action is necessary.

Mr. Isley indicated he has some issues.  There are currently three maps that have been recorded showing the road to the edge of the Flythe’s property.  The mistake was on the Adams’ side and was not a mutual mistake by all parties.  He has no problem with splitting this 50/50, but he does not want to set any precedent.

Mr. Kirkman pointed out that he has seen nothing at this point that would take precedent over the existing agreement.

Mr. Worth indicated that Mr. Adams could put in a teardrop at the end of the road and not compromise a very sensitive area.

Mr. Johnson pointed out that the purpose of the extension of the road is to get access to every property from Pinecrest Drive and it needs to go as far as the City can get it.
A motion was made by Mr. Kirkman to recommend that the agreement as originally crafted would stand and that the Council recommends no changes to S-62-00.  His motion was seconded by Mr. Hunt.

Mr. Permar indicated the agreement says that the road will be built in accordance with the memo entered into between the parties.  Mr. Isley added that a plan was then filed in the same configuration as it has always been.
A vote was taken on the motion as stated that resulted in a unanimous vote.

Item #01-23 – Solid Waste/Recycling – Cost Effectiveness.  The City Council at the meeting of September 3, 2002, approved the Committee’s recommendation for a citizen task force and a work plan to consider possible changes to the City’s solid waste recycling and garbage collection programs.  Ms. Carter pointed out there is a memo included in the agenda packet from Mr. Kirkman seeking suggestions for people to serve on the group as well as a draft work plan.

Mr. Kirkman indicated at the next meeting of the Public Works Committee he would like to be able to provide a list to the City Council of the names of those people to serve on the group for their approval and asked that everyone submit their suggestions within the next few days.  Mr. Isley suggested holding that date open until the 18th which would be the day after the City Council meeting when some thought can be given to those submittals.
Mr. Kirkman suggested also getting the Public Affairs Department to do a news release as well as an ad to the News and Observer.  Ms. Carter pointed out that a news release has already been done.

Mr. Kirkman questioned whether Solid Waste sent anything out yet with Ms. Leighton indicating they have been waiting for City Council guidance.  They currently have a 125 block leaders as well as other people waiting for information.  Mr. Kirkman indicated they can select names from that group.

Mr. Isley questioned how big the Committee would be with Mr. Kirkman indicating he sees between 15 and 20 people.

Item #01-2 – Stormwater Utility.  The Public Works Committee is at this time considering organizations to be represented on the Stormwater Utilities Stakeholders Group and the process by which the group is put together.  Included in the agenda packet is a proposed list of groups to be represented as well as the project timeline.  Ms. Carter indicated staff would like some guidance from the Committee to consider whether the suggestions that have been made would make up an appropriate group and would like to meet with this group in early October.
Mr. Isley suggested adding some regular folks as well.  Mr. Kirkman suggested there needs to be representatives from the CAC’s as well as the RCAC; however, he is not sure the Southeast Raleigh Assembly has to be directly involved in every body that is appointed; however, he does want a certified engineer specifically involved in this and possibly include representatives from Wake Tech who will be soon having a campus in North Raleigh.  He felt someone from the Merchants Bureau as well would be appropriate.  Mr. Hunt pointed out that the reference to the apartment manager or owner organization would be the Triangle Apartment Association.  Mr. Kirkman indicated the Committee will certainly look at this list and would get names to Ms. Carter by Friday.  He indicated staff should look at getting some names from the organizations as suggested.  He feels that a group of 25 to 30 people is not unreasonable.

Adjournment:  There being no further business, the Committee adjourned at 9:40 a.m.

Respectfully submitted:

Donna Hester

Deputy City Clerk
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