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PUBLIC WORKS COMMITTEE

The Public Works Committee of the City of Raleigh met in regular session on Wednesday, September 25, 2002 at 8:00 a.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present.
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Chairman Kirkman called the meeting to order.

Item #01-34 – Traffic Signal – Rock Quarry Road School Maintenance Facility.  The Public Works Committee had previously asked staff to study again the need for a traffic signal at the driveway on Rock Quarry Road to the Wake County Public School Maintenance area.  Ms. Carter indicated that Mike Kennon of the Transportation Department is present to briefly discuss the results of the study.

Mr. Kennon indicated that staff had been asked to update a signal study to add a southbound protected left-turn phase traffic signal at the intersection of Rock Quarry Road at the Wake County School driveway and Watkins Flea Market.  The request originally came from Mr. Frank Koontz with the Wake County Public School system.  Mr. Kennon explained that manual traffic counts were taken on August 22, 2002.  The a.m. peak hour southbound turn lane volumes were substantially lower than the counts taken earlier in January 2002.  He indicated he discussed these results with Mr. Koontz and as a result counts were repeated on September 17 during a.m. peak hours.  The count resulted in slightly higher volumes than the August count but still lower than January.  He indicated they were unable to explain the discrepancies.  Mr. Kennon indicated, based on the current study, this request still does not meet the threshold criteria for the addition of a protective left turn phase traffic signal.  Mr. Kennon pointed out there have been no additional accidents of the type which may have been considered correctable by the addition of a left turn phase traffic signal since the previous report; the intersection seems to be operating safely.  As result of the study, Mr. Kennon stated Administration is recommending that the request to add a protective left-turn phase be denied; however, the signal is located on the State Highway System so it is ultimately their decision, therefore, they would recommend the study be forwarded to the North Carolina Department of Transportation for review.
Mr. Kirkman questioned whether this study takes into account that buses do not have high powered acceleration.  Mr. Kennon indicated it did not but feels it would not be a major problem as there is very little delay at the signal.  Mr. Kirkman noted he frequents the hydraulics company located near the school maintenance facility and it is just a matter of a driver having patience in order to turn left.
Mr. Isley questioned whether staff had considered adding the light simply out of a sense of safety with Mr. Kennon indicating they do go by set criteria for the installation of these lights, but delay does not seem to be a problem.

Mr. Kirkman noted it is a school bus maintenance facility and there are no kids going in and out.  He would not imagine they would have kids on the buses when they were coming in for maintenance.

Mr. Isley questioned the cost of installing a traffic light with Mr. Kennon explaining it would run in the range of $5,000.  The signal light is on the State system so they would have to approve any changes.

Mr. Hunt made a motion that due to the lack of children going in and out of this facility he would recommend the recommendation of staff be upheld.  Mr. Kirkman seconded the motion with the caveat that the study be forwarded to the North Carolina Department of Transportation.
Mr. Isley questioned whether staff had contacted the State since the second study.  Mr. Kennon indicated they had not.
A vote was taken on the motion as stated that resulted in all members voting in the affirmative.
Ms. Carter instructed staff to forward a copy of this report to Mr. Koontz with the Wake County School System as well.  Mr. Kirkman pointed out their decision is not an issue of any lives that have been lost, just thresholds of criteria.

Item 01-2 – Stormwater Utility.  At the last Public Works Committee meeting, the Committee was presented a list of groups from which representatives would be sought to make up a stormwater stakeholders group.  Staff is still in the process of contacting these groups for representatives.  Ms. Carter distributed a handout of the list of contacts to date.  She pointed out there are still four they have had no contact with but are still trying.
Danny Bowden, Stormwater Engineer indicated they have contacted just about everyone as shown on the list.  They have several confirmed possibilities but are waiting for a few more responses.
Mr. Kirkman asked that Ms. Francine Durso be added to the list.  She works with the branch in his neighborhood and with the clean water trust fund.
Ms. Carter point out they also have a timeline schedule and they hope to have the first meeting of the task force by mid October.
There was brief discussion about the representative as shown for the North Carolina Department of Administration.  It was pointed out Mr. Dempsey Benton had been recommended as representative of Division of Water Quality.  The Committee asked that this be confirmed.  They do have a need for a representative from Administration and the Division of Water Quality, but to confirm whether it would be Mr. Benton or not.  Mr. Hunt pointed out he feels the Committee can continue to add names but it does appear to be a very valid list.

Mr. Kirkman indicated he felt there should be some representation from the highway engineers groups and for staff to seek a representative from the public or private sector.  He pointed out the CAC’s are a complement to representatives of the Homeowners Association but would like to see some clarification on the State of North Carolina representatives.  All and all he is happy with this list.

A motion was made for approval of the tentative working list as presented.  His motion was seconded by Mr. Hunt and put to a vote which passed with all members voting in the affirmative.

Mr. Kirkman indicated he would like to continue to hold this in Committee but will circulate information to the City Council to ask for additional names.  Ms. Carter indicated she will prepare a draft memo from Mr. Kirkman to the City Council concerning what the Committee has done and a draft report from the Division of Water Quality.
Mr. Kirkman, referring to the church representative, indicated they should have representatives from both a major church and a smaller church.  Ms. Carter indicated she felt that would be a good idea.  Staff felt the larger churches would be appropriate because of the impact but they can certainly add a representative from the smaller church community as well.

Item 01-23 – Solid Waste/Recycling – Cost Effectiveness.  Information has been brought forward to the Committee to consider individuals who may be enlisted to serve on the Solid Waste Task Force.  A handout has been distributed from Mr. Kirkman containing a number of suggested names.  She indicated there is also information in the packets suggesting a list of types of groups for the Committee’s review.  She indicated they have the list divided into three groups: 

1. Voting members that are to be represented on the task force.

2. Potential ex-officio representatives who will be involved in discussions but will not be voting.

3. Staff for this task force.

Mr. Kirkman asked that the budget office be added to the list of staff.

Mr. Hunt pointed out businesses pay for solid waste pickup but apartments do not and it may be appropriate to add a representative from the Triangle Apartment Association; and a representative from the Wake County Taxpayers Association.

Mr. Kirkman pointed out there are a couple on his list that are skeptics but do need to be a part of this effort.  Mr. Isley asked that Mr. Burnie Reeves be added to the list.  Mr. Kirkman suggested former Engineering Director Stewart Sykes with Mr. Hunt suggesting Tommy Thomas, former Engineering Director as well.

Ms. Cowell indicated she certainly supports the choices that Mr. Kirkman has offered and endorses Mr. Bryant McCrodden, Jennifer Pulc, Mike Shaul, and Diane Long who is a resident of the Hedingham area.
Mr. Hunt suggested that a representative of the Raleigh/Wake County Home Builders Association be added.  Mr. Kirkman indicated it would also be appropriate to consider a representative from the General Contractors Association.  Ms. Cowell suggested someone from the Waste Haulers Industry and Mr. Kirkman indicated he has been speaking with Mr. John Church with the Chamber of Commerce who has indicated an interest in being part of group.  Ms. Carter indicated they have also been trying to consider representatives of the Small Business Association with possibly some assistance from the Merchant’s Bureau.  Mr. Kirkman added it would also be appropriate to add a representative from one of the major shopping centers in the area as they offer good recycling opportunities and gave the Triangle Town Center as an example.
Mr. Hunt indicated someone from the office industry should be added as they offer tremendous recycling opportunities as well.  Mr. Kirkman asked that a member of Highwoods may be appropriate to represent the office industry.

Mr. Isley asked that Mr. John Hogan be added.
Mr. Botvinick suggested it may be appropriate to have a representative from the academic sector or consultant sector with Mr. Kirkman indicating he felt they had someone from NCSU with Mr. Botvinick pointing out NCSU does have sanitary engineers which could offer good input.

Ms. Cowell questioned how this information will come back to the Committee.  Mr. Kirkman pointed out they can certainly continue to add names if they need to and in the end look at zip codes to get a good balance representation.  He suggested this be handled the same way as the stormwater utility in the form of a report or memo to Council.  He indicated he could give a brief report of the status of this issue from Public Works Committee to the Council.  Ms. Carter pointed out this list is still one-step away from being quite as prepared as the stormwater utility list.  Staff still wants to review groups with the Committee and this list does not have all the representatives.  Mr. Kirkman indicated at the next Council meeting he can make a comment about preparing a working list and they are about 90 percent complete.  The Council may have someone they would like to add.
Ms. Cowell indicated she would like to see this group get started as soon as possible.
Ms. Carter pointed out with the solid waste haulers it may be tough to pick a representative between the three major haulers.  Mr. Kirkman suggested that staff invite representatives from all three major haulers as they don’t want to show any favoritism.  Ms. Carter indicated staff will continue to contact these groups for representatives.

Mr. Kirkman asked that a representative of Phoenix Recycling, who is the smallest independent recycling company, in the area be contacted for a representative as well.

Item 01-47 – STC-9-02- Creston Road Alleyway.  This item was referred to Committee from the September 17, 2002 City Council meeting.  At the September 3, 2002 City Council meeting following a public hearing Council denied the request to close permanently an unnamed alley off of Creston Road and Woodland Avenue.  Administration had been directed to mark the exact right-of-way of the unopened alley and to hold any permit to work on this right-of-way.  The right-of-way has now been surveyed and flagged.
Mr. Ed Johnson explained the situation started when Mr. and Mrs. Thompson contacted the City in order to get access to an alley behind their house and would the City clear and provide access to it.  The response was the City does not do the improvements but he could, and at that time was told no permit other than a vegetative permit was needed.  The neighborhood to the west had some concerns about this action and through the Parks and Recreation Department some more restrictive conditions were placed on the permit.  Mr. Johnson indicated he got involved because of the situation and because they did not have a good permitting process, but they finally decided that the permit would be a “work in public way” permit or a “right-of-way” permit, which is usually for street cuts, and is primarily administered by the Inspections Department and involves insurance, bonding and follow-up inspections to make sure that everything necessary has been done.  The Thompson were advised that he would have to show a plan for opening this alleyway as well as provide insurance, a bond, stay within, the alley, and assume liability to damage to any property adjacent to the alley.  The alley encroaches on private property a number of place on private property.  Only two houses in this area have no other access to their property accept by this alley.  Concerns by the neighbors felt that improvements to the alley would render the alley more difficult to navigate with a vehicle.  Mr. Thompson has submitted plans and has been issued a zoning permit and a right-of-way permit because the Inspections Department thought the issues had been resolved when they had not.  Subsequently the permit was held until the issues were resolved.  All parties involved have tried for months to strike a compromise, and is disappointed to say they were not able to do that and at this point the Council would have to find in favor of one group or the other.
Mr. Hunt questioned which two houses only have access through the alleyway with Mr. Johnson pointing the houses out on the map.  There was brief discussion about the possibility of designating a cartway easement; however, it was pointed out there were legal standings and the alley could not be designated as a cartway.  Mr. Kirkman questioned whether any title search had been done with Mr. Johnson indicating no one had mentioned anything in written form.  He believes it was merely a handshake agreement by mutual consent.

Mr. Kirkman indicated the Council has already said they are not going to close the unnamed alley.  He questioned whether the Committee has jurisdiction to make any other decisions.  He feels he cannot tell the landowners that one has to be sure people can make the turn.  Mr. Johnson noted he has heard a good argument on both sides.  Primarily the issue is the fence that may go in but it is the right of the property owners to erect the fence.  Staff feels that Mr. Thompson has more than met every requirement that was set forth to him and feels there is no reason to continue to hold the permit.
Ms. Sue Humphries, 2013 Glenwood Avenue, indicated she lives next door to the Thompsons and she is one of the two houses that have no other access to their property accept in from the alley.  She is speaking on behalf of the neighborhood and would like to briefly review reasons why they are opposed to the alley being opened.  Ms. Humphries spoke to the historical significance of the alley pointing out it has only existed on a map except for areas used as driveways which involves four homeowners.  The roads were opened just to this point and the rest is overgrown.  She also spoke to the fact that the alleyway is not designed for traffic and was used as a service alley many years ago.  There is a great deal of opposition to the request and noted that only two or three homeowners in the community are in favor of the alley being opened with 30 homeowners opposed because of the traffic that would empty onto Woodland Avenue.  She pointed out the removal of the vegetation is also a concern.  The Triangle is one of the more polluted areas in the country and the more greenery they have, the more smog that will be absorbed.  The vegetation along this alleyway is very thick.  She pointed out it is not an issue where the neighborhood has singled out the Thompsons, but for anyone accessing the alley.  An action such as this would be precedent setting.  They currently feel the alleyway use to be a “one mule and a cart” alley and cannot handle a car.  She feels there would be an undo hardship for the Humphries and the Holdens and would be inconvenient at the best and totally shut out at the worst.  It would be hard to imagine the City approving a second access such as this.  Ms. Humphries also spoke to the public safety issue indicating there are site line concerns, as well as the curve of the alley and noted it should be one-way if opened.  She noted one size does not fit all.  It is not a straight alley and it is a unique situation.  The suggestion that the neighborhood has been unwilling to compromise is not true but it is hard to see what the compromise would be.  The City even suggested that the property owners donate land to make the alley workable but their lenders would not agree with this action and she feels no one would be willing to give away their land.
Mr. Kirkman questioned how many vehicles use the alley with Ms. Humphries indicating between all the neighbors there are about 7 vehicles.  Mr. Kirkman indicated that with the Thompsons using it would only add two vehicles and he doesn’t see how that would be a tremendous impact.  Ms. Humphries pointed out that the Thompsons have more than 2 vehicles and they have talked about the alley being used for service.  This action would be precedent setting and it will be more than just two vehicles using the alley.  Mr. Kirkman pointed out the alley is public right-of-way whether it is used are not.  Ms. Humphries pointed out the City of Raleigh staff were hired and the members of the City Council were elected to serve the community not just a single individual.  In speaking to the staff, the way they have decided to deal with this unique situation is to apply the rule of thumb, an open alleyway should be available to all, but by putting up fences property owners cannot access the alleyway.  Mr. Kirkman pointed out the City Council has already determined they would not close the alley.  Ms. Humphries pointed out that the request to close only a portion of the alley was made and denied by Council.  Mr. Kirkman indicated is sounds like Ms. Humphries is saying she can use the alley but no one else can.  Ms. Humphries indicated they have to use the alley; the Thompsons do not as they have other access.  She indicated she and her husband do not wish to pursue a driveway cut to Glenwood Avenue unless they have no other option.  This is about the entire community.  Most of the homeowners have signed a petition although many are not affected by the use of the alley, but to grant this will affect the greater good of the community in a negative way.  Although they are a small community there is a need to consider the greater issue.
Betsy Phillips, 2015 Glenwood Avenue pointed out the alleyway is the only access they have to their home and includes two very tight parking spaces.  If the alley were to be rearranged it will cut into their yard and they will loose one of their parking spaces.  The area is already very tight and a good ways from the street.  Parking along Woodland Avenue is tight and they do try to be respectful of their other neighbors.  This action will encroach into their property if it is reconfigured by the construction of fences.  Children play in this area and other people cutting through may not be as conscientious of that.  Only one person will benefit from this change and that is the Thompsons; it’s all negatives to the other property owners.  She asked them to look at their decision in light of positive and negative actions.

Mr. Kirkman, directing a question to Attorney Botvinick, questioned what authority the Committee has and what can they do and what can they not do.  Staff has already said they have met all the requirements set forth to them and the City Council has indicated they would not close the alleyway.  Mr. Botvinick explained that if the Committee finds the staff issued the permit in error, the Committee can direct staff to release the permit.  As to the issue of oversight authority there are many streets in the City of Raleigh that are opened to connect neighborhoods.  Many people don’t like this arrangement and often trees are removed to do this.  There is a little difficulty in opening this alleyway but the context is the same.  When the alleyway was dedicated in 1914 it was done so by map only.  It did not say whether it was public or private but all adjacent property owners have access to the alley.  One property owner says they have a right to use this alley and they would like to exercise that right, so unless there is a compelling reason not to do so, Mr. Thompson can pursue his right to access the alleyway.  The alley at this time does not permit an effective traffic arrangement and travel would encroach onto private property.  The private property could be blocked and the alley may not easily be navigated.  Staff has said okay and the property owner has a right to use this alley and a right to open the alleyway.  The permit process that was used was fair and reasonable.  Mr. Kirkman added that right-of-way exists in perpetuity unless otherwise changed.
Robert Boswell, 2125 Woodland Avenue, indicated he would like to speak for those that are not directly affected by the closing of the alley.  He would like emphasize the public safety aspect.  He has lived in this house since 1988 and there have been three attempts on Woodland Avenue to get the speed limit reduced from 35mph to 25mph.  Their attempts have been unsuccessful and they have named the roadway the “after church grand prix” because of the traffic speeding down Woodland.  Where the entrance of the alleyway opens to Woodland there is a bottleneck in traffic because of parked cars.  The alley entrance is dependent on the goodwill of the people that are living there.  He indicated there were people that use to live in the area that used the alley and would block the alleyway by parking it on a regular basis.  They did have an instance where emergency vehicles needed to use the alleyway and they were not able to get down the alley because it was blocked.  If the alley is opened it will affect the quality of life for those that live in this community.
Robin Morris indicated she is representing the Thompson’s in this matter.  She noted she would like to refer to Mr. Kirkman’s comments and indicate she agrees, but with due respect does not believe that the City Council has the jurisdiction to deny this property owner the use of the alley.  The jurisdiction was made when the City Council decided to open or close the alley.  They cannot close the alley if it is not in the best interest of the community and the City Council decided it was in the best interest to leave the alley open.  Why the alley is open is because it is public right-of-way and it is used for road and street purposes.  It's either open or it's not open and they cannot say that one neighborhood can use it and one neighbor cannot use it.  The plan that was submitted was acceptable to staff and there are no standards left to apply.
Mr. Isley questioned whether the plans conformed to the requirements of staff with Mr. Johnson indicating there are no standards for alleys and they have allowed all degrees of type.  New development does have standards but they don’t hold existing alleyway to paving requirements.  The Thompsons are proposing to use crush and run.  
Ms. Morris pointed out they want the same standards as everyone else.  One could come in and say, after the permit was issued, that one can use the alley and one cannot, but would question the validity.  There is a North Carolina case that states if an applicant meets all requirements for a permit the City cannot come back and take the permit away.  The Thompsons have met all requirements and the neighbors have been involved since day one.  From an equity standpoint she does not feel the Committee should decide at the last minute not to allow this to happen.
Mr. Isley questioned whether this action would open the entire alley.  Ms. Morris pointed out it is not fair to change the rule prospectively.  Mr. Isley pointed out this action would allow everyone to access the alley.  Ms. Morris pointed out it has already been decided not to close the alley.  Because it is precedent setting is no reason to take the permit away.  If the Council decides to treat these types of cases differently, they should start from this point forward and not in retrospect.  Mr. Isley questioned whether they plan to improve the entire section.  Ms. Morris indicated the improvements consists of only about 200 square feet.  Their original proposal is to simply drive where everyone else is driving and not remove the trees; however, the neighbors have said no.  She urged the Committee not to make a decision based on threats that they will fence everyone out.  She has an alley behind her house and feels it is a tremendous benefit to her neighborhood.  Once the City has given a permit and the applicant has met all of the requirements, the State of North Carolina does not allow that permit to be taken away.

Bob Thompson, 2011 Glenwood Avenue indicated he is in no way convinced that his use of the alley will impact the safety issue.  His driveway on Glenwood Avenue is the real safety hazard.  There have been times when they would simply work in their yard, they would park a vehicle in front of their house for their safety.  He has had a mirror knocked off his vehicle and one of the neighbors has had a car hit and totaled while it sat on Glenwood Avenue.  He pointed out they currently cannot walk or ride a bike along the alleyway.  They are proposing to clear about 200 square feet and to use a professional landscaper.  He has had tree expert to make sure they will not harm any additional trees in the area.  One of the experts recommended removal of the vines and the older trees.  The alley has historical significance which makes it more important because of the grid system in the City of Raleigh.  It has been found out that cul-de-sacs are dangerous and are causing significant problems for emergency vehicles.  He feels as a citizen that he can fight for his rights.  He was never told he doesn’t have the right to use the alley; however, he has been told the City would not incur the expense to clear the alley and he would have to have a permit which he has done.  He indicated some of the comments that he has heard from his neighbors include “we were here before you”, “we’re a tight knit group and will oppose you”, “we are not interested in your concerns” and “they will put up fences and block his use of the alley”.
Mr. Isley questioned if the neighbors put up a fence can he use the alleyway.  Mr. Thompson indicated he could walk and bike along the alleyway.  He added he would put his driving record up against anyone.  He has children himself as well as grandchildren and safety in this area is foremost.  He hopes the threat of fences to block the alleyway does not dictate the decision on behalf of the Committee to hold his permit.  He has a report from Engineering regarding the drainage and a geo-technical engineer’s report who agreed there is no drainage problem.
Mr. Ellis pointed out that the permits were held because they were not aware of the Department of Transportation requirements and they had not received a letter of indemnification.  Ms. Morris added the permits were submitted the day the letter was received.
Ralph Humphries indicated he understands the plan to minimize the grading and clearing, however, some work has already been done and some erosion has already occurred.  He feels the plans that were submitted do not accurately reflect the problem and feels like the neighbors will have to deal with a water problem down the road.  Mr. Kirkman indicated that gravel will help stabilize the area.  Mr. Dawson added that if plans were submitted according to staff requirements there is more than likely some erosion control measures are included.
Mr. Thompson indicated that there were some things dumped behind his house and he thought he had to remove it and he did.  He has found numerous items and has removed them.  Because of that there is now a drop at the property line and there is some washing occurring and was caused by the removal and has been determined to be sheet drainage.  All of this problem will be corrected by grading or “feathering” as they go around the corner.
Mr. Dawson indicated they currently have Jim Loomis working at the other end of this alleyway and he is not aware of anyone coming out to discuss this and asked if Ms. Morris would provide the name of the engineer that has responded.  Ms. Morris indicated she does have an email from the engineer and will be glad to forward that to Mr. Dawson when she returns to her office.

Mr. Kirkman pointed out that what the Committee is being asked to do is to overrule staff’s recommendation and staff has said it meets all of the requirements that were set forth.  The Council has made a ruling and the staff has said all requirements are met.  He sees the bottom line is the question whether there has been an egregious mistake by staff and he does not see that there has been one.  He is very distressed to see neighbor against neighbor, but doesn’t see anything to overrule staff’s recommendation, and moved approval.
Mr. Isley indicated he would not support staff’s recommendation.  He feels you need to look at the totality of the situation and he simply cannot support it.  He feels this will be interruptive to the neighborhood.  The policy of this alleyway to connect Woodland Drive to Glenwood Avenue he simply cannot support.  If they were to allow this then it will be fenced and there will still be no vehicular assess.  He does not fault staff but will not support release of the permit.

Mr. Hunt questioned the possibility of adverse possession.  If someone occupies a piece of land for a certain period of time then it becomes theirs.  This alley has been there for 70 plus years and to now take it away affects other neighbors.  He does not see how they can do improvements without affecting other neighbors and will support withholding the permit.

Mr. Kirkman indicated you cannot have adverse possession of public right-of-way with Mr. Hunt indicating he does not believe that’s the case.  Mr. Botvinick pointed out that you cannot have adverse possession of a public street and claim it and make it private.  Mr. Kirkman indicated he feels that if the permit is not released he feels it will set a very dangerous precedent.
Mr. Isley made a substitute motion to withhold or deny the permit in its entirety.  Mr. Johnson indicated the proper action would be to rescind the permit.

Mr. Hunt indicated he would like to see all the neighborhood have some discussion continue and try to resolve this issue.  Mr. Isley added he would like to see City standards developed in a manner that more people could use.  Mr. Hunt added he does not believe they can do the improvements without damaging the neighbors’ property.  Mr. Kirkman indicated he understands their perspective but will defer to the expertise of the engineers as to what can or cannot be done.

Mr. Hunt seconded Mr. Isley’s substitute motion that resulted in all members voting in the affirmative with the exception of Mr. Kirkman.
Mr. Dawson indicated he would like to look at the report of feasibility of the Thompsons’ request.
Adjournment.  There being no further business, the meeting adjourned at 9:55 a.m.
Respectfully submitted:

Donna Hester

Deputy City Clerk
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