Public Works Committee

October 26, 2004


PUBLIC WORKS COMMITTEE

The Public Works Committee of the City of Raleigh met in regular session on Tuesday, October 26, 2004 at 1:10 p.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present.


Committee




Staff

Ms. Cowell, Chair 



Public Works Director Dawson

Mr. Regan (arrived late


Assistant City Manager Howe








Deputy City Attorney Botvinick


Absent:  Ms. Taliaferro


Stormwater Services Manager Bowden








Solid Waste Services Director Latta

Ms. Cowell called the meeting to order noting Ms. Taliaferro would not be able to attend today’s meeting.  Mr. Regan apologized for arriving at the meeting late.  

The following items were discussed with actions taken as shown.
Item #03-23 – Meredith Townes Townhomes – Trash Pickup.
Item #03-24 – Newton Parrish Townhomes – Trash Pickup.  At the October 12, 2004 committee meeting this item was discussed and held for further discussion.  Ms. Cowell stated she hoped the committee will be able to report out at least Newton Parrish issue as resolved.  Assistant City Manager Howe indicated he doesn’t have much to report at this time.  He stated we seem to have most everything resolved however there seems to be still some misunderstandings as to what things mean.  He stated Newton Parrish has the option of using the carts, their own containers, etc. pointing out one of the options for townhomes is allowing them to bring their trash to their refuse out to the curb in whatever they’ve got, whether it be boxes, bags, larger items, etc. as long as they bring it out to the curb it will be picked up.  He pointed out the use of boxes as containers is not an option for single family homes.  He stated based on an e-mail he received from Mr. Cornell, Mr. Cornell may have misunderstood that we might be encouraging owners to bring out their garbage in cardboard boxes, which is exactly what we are encouraging not to do pointing out cardboard goes in the recycling stream.  He stated, however, if they did bring out their garbage in cardboard boxes it will be picked up indicating that is an option whereas with single family homes if someone put the box on the street we will not pick it up.  He stated they are not sure still what a topographic hardship or terrain hardship means.  He stated people who feel they have a topographic or terrain hardship are encouraged to contact us and we’ll go out and see what the issue is and see if we can resolve it without our having to make a blanket policy for everybody regarding so many feet in rise to run because it is going to be different circumstances and the issues will be resolved case by case.  Mr. Howe stated Mr. Cornell could not attend today’s meeting and that he will be following the issue in the minutes.  He stated he could not see any reason to keep the item in committee unless there was something specific to talk about.

Ms. Cowell moved the item be reported out with no action taken stating if there are any problems we would talk about them as they arrive.  Mr. Howe and Solid Waste Services Director Latta stated they felt they had the matter taken care of pretty well and that if anything came up in a case by case basis they will try to take care of it that way.  

Mr. Regan stated he is not in favor of taking the item out of committee yet.  He stated one man’s miscommunication is another man’s disagreement adding without having Mr. Cornell at the meeting he felt we have not reached the resolution they are looking for. He stated the whole idea of putting the item in committee was to stay on it until we were sure it has been resolved, and he doesn’t want the homeowners to have to go to any effort to get it back into committee if we release it and it has not been resolved.   He questioned if there are any other townhome communities or communities in general that have expressed dissatisfaction with the way we are collecting solid waste now that are not in committee with Mr. Latta stating there are 32 communities in the City and they are encountering no problems overall.  Mr. Regan questioned if there are any other townhome communities that have asked to be put on the list, get special attention, or be negotiated with that are not in committee right now with Mr. Latta and Mr. Howe stating Deerfield and Georgetown North but they are now okay.  Mr. Howe stated he does not know of any out there adding as people get their service they get sensitized to the issue and we hear from them but we are doing as much as we can proactively to let them know that it’s coming so that if there are issues to be flushed out they are flushed out before we get there and put carts in the front yard.  He stated the next benchmark point will be when the city finishes the roll out program and everybody’s got their service and we can see how it’s going citywide stating that is probably the time to come back and decide whether keep Meredith Townes’ policy permanent and see whether or not to extend that to anybody else and that is when the item would be brought back to committee.  Discussion took place on the efforts of reporting the item out of committee before all issues were resolved with Mr. Regan stating if there are any other communities, townhome or otherwise, feel like they want us to at least oversee the transition process he would be glad to do that with the permission of the rest of the committee and Mr. Howe stating they would help in any way they can.  
Discussion took place with Ms. Cowell, Mr. Regan, and Mr. Howe expressing appreciation to Mr. Latta and Staff for their hard work with Mr. Howe adding they anticipate the roll out program ending in December.

Without objection it was agreed to hold the item was held in committee.  
Item #03-27 – Henion Property – Millbrook Road.  This item was referred to committee for further discussion during the October 19, 2004 City Council meeting.  Inspections Director Ellis stated this is an issue on the north side of the 900 block of Millbrook Road regarding a stormwater discharge that empties into a stream where, like in other situations, there is ponding at the end of it.  He stated At Mr. Regan’s request he met with Mr. Henion who indicated to him Wake County Environmental had visited the site and indicated this was a breeding ground for mosquitoes thus a health hazard adding he himself was not sure as he has not seen correspondence or  report on that.  He stated the public nuisance code addresses standing and stagnant water, but was never intended to address streams.  He indicated to his memory only 2 prior cases come to mind, with one of them turning out to be an unsafe condition which the City repaired.  He talked with Charles Apperson of NCSU regarding standing water and occasional streams, who advised him that mosquito breeding in these situations is not a problem in North Carolina.  Mr. Ellis discussed places around the backyard where mosquitoes can breed that the public nuisance code addresses.  He stated he spoke with Ron Dudley with Wake County Environmental Services who advised him he concurred with Mr. Apperson’s analysis.  He stated there is an ongoing study at NCSU regarding effect of settlement basins and catch basins (which the City requires for construction projects) indicating Mr. Dudley’s opinion is there is not a problem in those situations.  He stated if there was a change in policy to view occasional streams and such as a public nuisance would require a huge change in how the City views Crabtree Creek and similar sites with standing and/or ponding water adding there are no city funds available to address this.  
Ms. Cowell questioned in response to seeing pictures of the site being passed around if this would be classified as intermittent with Mr. Ellis answering he would classify it as intermittent because it is a stormwater discharge that drains the area on the eastern portion of Millbrook and the subdivision on the north side of Millbrook before you reach Falls of Neuse Road.  Stormwater Services Manager Bowden add this would be close to being classified a perennial stream based on the amount of ground water in the area.  

Steve Henion, 1001 East Millbrook Road, stated the problem was originally addressed with the City approximately three years ago indicating the drainage runs behind the neighborhood and starts at Fieldstone subdivision and flows under Millbrook.  He indicated the area on the other side of Millbrook Road was re-done with riprap, etc. for the water flow.  He stated area in question has, over a period of 10 years, eroded and vegetation has grown to the point of having standing water about 20 feet in length and 3 feet deep.  He stated several years ago Mr. Dudley came out and said there was a health hazard out there with the Southern House mosquito and provided a report to City Council.  He stated He stated at that time Ashley Glover of the City required the property owner, who at that time was an elderly lady, to clear the path of the stream; however, the owner at that time was in negotiations with a developer who subsequently bought the property.  He stated during this whole course he had been in contact with Mr. Glover in trying to keep the process going.  cited Code Section 12-6002 regarding the issue of a pipe blockage requiring City repair.  In response to questions, he stated he spoke with Dudley of Wake County Environmental, and various City Staff, with all of them agreeing there is an issue with the ponding water, that they knew it was a health hazard.  He stated the City did not want to take on the task because there were several dozen of these potential areas within the city that would then also need to be addressed should they decide to address this one.  Mr. Henion indicated he is not sure of protocol before, but reiterated all agencies agree there is a health hazard, and the problem is even larger than the photographs show as there are also other several other pockets of breeding areas due to debris and fallen trees.  

Discussion took place regarding the when the issue was first brought to the City’s attention with Mr. Henion indicating they had tried to work with the property owner at that time until the property was sold.  Ms. Cowell requested copies of minutes and other documents be pulled for study by the Committee and questioned if the State was also involved with Mr. Henion stating the State stated it was the County’s jurisdiction with the County saying it is their jurisdiction to make a determination and education is the City’s responsibility to maintain that particular area.  Discussion took place regarding the conflicting information being presented the jurisdictions and responsibilities of the various agencies with Mr. Henion stating Wake County will be returning to the site as they have had over a dozen complaints regarding the site.

Mr. Regan questioned what the situation was originally that had the City require the property owner to take action to make the repairs with Mr. Ellis stating the problem was most likely a blockage in the stream caused by debris like as after a hurricane or tornado and when that is the case the City requests the property owner correct the situation; however the City has not gone into the issue of standing and ponding water.  
In response to questions, Mr. Henion said it was pointed out to Staff there is blockage that falls under this section and the byproduct of that blockage is the standing water.  Mr. Henion described the area topography and vegetation which helped cause the ponding water adding he did not know what the City used to require the property owner to spend money to clear the area out.  He stated they also tried to encourage City Staff at the time the property was in the process of being sold to require some sort of clearing requirement during the development process.  
In response to questions from Ms. Cowell and Mr. Regan, Mr. Ellis stated the City was not aware of the blockage, that when he visited Mr. Henion they walked down and looked at the ponding water at the end of the discharge pipe.  He stated staff would have to take a look to see f there is a specific there is a blockage occurring.  Mr. Henion added there have been a half-dozen individuals from the City to come out to the property.
Ms. Cowell suggested holding the item in committee and asked that Mr. Ellis work with Mr. Dudley and Mr. Glover to bring all the facts back to committee at its next meeting.

Without objection the item was held in committee.  

Discussion took place regarding the method of notification of citizens when specific items are referred to committee. 
Item 03-26 – Stormwater Utility Fee – Large Institutions.  This item was referred to committee from the October 5 City Council meeting.  At the October 12, 2004 Public Works Committee meeting this item was discussed and held for further discussion. 
Stormwater Services Manager Bowden gave a brief summary of the issues brought up during the October 12 Public Works Committee meeting.  He stated NCSU is the only university with an NPEDS permit.  He reviewed what credits NCSU is eligible for and what forms were filled out at this time.  He stated the advisory commission will be discussing the lake preservation issue.  In response to questions Mr. Bowden stated the lake preservation credit would be in addition to the 65% credit maximum.  He discussed the fairness principal behind the stormwater utility fees.  He stated NCSU was represented on the initial stakeholders group that developed the stormwater program, including the credits.   Mr. Bowden reviewed the amount in fees billed and owed by NCSU and NCDOT.
Deputy City Attorney Botvinick stated the North Carolina Attorney General’s opinion is outlined a letter dated March 27, 1996 and reiterated it is an opinion and not a court order.  He stated since 1996 the authority of local governments and the scope of their stormwater utility programs were greatly enlarged.  He stated a case from Durham that went to the State Supreme Court and the Court had a very narrow scope of interpretation of the stormwater utility programs could be used for.  He stated since that time a new law was enacted which defines the scope of any costs of stormwater management, in quantity and quality of both structural and natural stormwater drainage systems, to conform to federal or state law.  He stated any legitimate costs incurred by the City for conforming to federal or state law may be charged as stormwater utility fees.  Mr. Botvinick stated the NCAG’s opinion pre-dates this change in new law and relies on the premise of the state being permit approval authority; in other words, the state implements federal law.  He stated the City’s opinion is the NCAG’s opinion did not contemplate the State being both permit holder and permit decider or that the stormwater program could now be used on all aspects of compliance to federal permits. He stated when the City got its permit it did not exclude stormwater from other stakeholders that hold a federal permit i.e. NCSU.  He stated the City is still responsible for NCSU stormwater once it leaves NCSU property even though NCSU has its own permit, adding that is equally true for stormwater that emanates from NCDOT.  He stated the City’s opinion is the State approved the City’s program and did not exclude stormwater from other stakeholders so the City is still obligated for water from NCSU.  He reviewed the criteria and process for applying for a stormwater permit.  He stated there is no option for opting in to a program indicating stating if you create stormwater, by your actions, and you do not manage the stormwater according to federal or state laws, then you are part of the program.  runoff do not manage your own stormwater   He discussed how the State is exempt from its own regulations for stormwater runoff for the Neuse River including nitrogen reductions and how the City has to ultimately meet those same regulations, therefore the State has not opted out of the City’s program.

In response to questions, Mr. Bowden stated all agencies are paying their stormwater utility fees except NCSU and NCDOT.  
Dave Raynor, Interim Vice Chancellor of Facilities and Director of Environmental Safety, NCSU, stated NCSU supports the City’s development of the stormwater program.  He stated many people involved with stormwater management have been trained at NCSU, and that NCUS continues to take a leadership roll in training students and implementing an on-campus stormwater program.  He stated NCSU was not notified of the October 12 Public Works Committee meeting but they have read the minutes and he wanted to clarify several issues that were presented at that meeting. 

Mr. Raynor stated NCSU has invested heavily in its own stormwater management program.  He cited the restoration of Lake Raleigh which included the dam replacement, dredging for additional water storage, and repairs after hurricane Fran, Rocky Branch restoration, wetlands development and retention basin at the Vet School and other facilities.  He stated NCSU’s permit does not impose on it the same legal obligations the City has.  He stated other universities in the state are sending their stormwater to their respective communities and are not treating their stormwater, therefore NCSU has made a concerted effort to get the permit and to build the devices on campus.  He stated NCSU has its own stormwater review committee that reviews all construction documents regarding impervious surfaces projects and requires implementation of stormwater management programs for all construction.  He stated if any project does not build a stormwater management device the project is taxed and the money is saved to build future stormwater management devices on campus.  He stated NCSU does have controls in place including nitrogen content and has invested significant capital in its program.  He stated he was on the stakeholders group.  He stated in accepting the invitation to participate, NCSU Chancellor Foxe indicated the University is pleased to coordinate with the City, but went to say that she did not believe NCSU is regulated by the City because of its MS4.  He stated he believes Chancellor Foxe’s comments were consistent with several NCAG’s opinions that do speak to stormwater fees not applying to state agencies accept where services are received and the agencies can negotiate a value for the services that are agreed upon.  He stated raised concerns about the credit procedures at the stakeholders meetings and they were not addressed until the fee was in place adding the credit procedure was given far less discussion than fee methodology.  He stated he met with City Staff and proposed an agreement-in-lieu-of-fee, Staff stated they do not have the authority to consider an agreement-in-lieu-of-fee.  He stated Staff indicated NCSU should apply for credits, which they are in the process of doing which includes investing  $20,000 to examine Lake Raleigh to see how it fits in the credit process.  He stated the stormwater management, fees, and credit issues are complicated matters.  He noted water was flow onto NCSU property from the City and from NCSU property to the City.  He believes $404,000 on an annual basis for the stormwater fee is a substantial unfunded cost to the University in light of the facilities cost at NCSU were at a $1.2 million last year.  He proposed the City Council authorize staff to negotiate with MS4 permit applicants and holders, and that NCSU receive a flat credit retroactive to the implementation of the fee.  He stated NCSU believes there would be a considerable administrative cost savings to promote both the NCSU program and the City program.  He stated NCSU desires to enter into a potential partnership and is not particularly interested in claiming an exemption of the program.  
Discussion took place regarding whether forms have been filled out and submitted for the 15% flat credit and any additional credits available to NCSU.  Discussion took place on what facilities at NCSU would qualify for credits.  

In response to a question from Ms, Cowell, Mr. Bowden stated the Lake Preservation credit is not in place; it is just a potential credit at this point being discussed by the advisory commission adding they would have to bring a recommendation to Council and Council would have to approve it.  

Discussion took place regarding the amount of time and money NCSU has put into its stormwater program and its desire to enter into a partnership with the City so NCSU’s contribution to the effort is recognized.  Ms. Cowell questioned the amount of credit NCSU believes it deserves with Mr. Raynor stating as much as is possibly available.  He stated every dollar spent on annually certifying facilities for eligibility is a dollar not spent on maintenance and development of new facilities.  Mr. Dawson stated the city requires other property owners that desire credits to certify each year that the devices that they are seeking credits for are actually in existence and are supposed to function in order to retain the credits.  
Discussion took place on the process of certification and the amount of NCSU acreage involved with Charles Leffler, Vice Chancellor of NCSU, stating they are already doing the certification process for the State and does not feel NCSU should have do it twice.  Discussion took place regarding the criteria for  how the 15% credit is applied and maintained.

Discussion took place over the responsibility of stormwater flow and the negotiation of a blanket  exemption without proof of action to reduce stormwater or agreement-in-lieu-of-fee and the legal precedent it may set.    
In response to questions, Mr. Botvinick stated he hesitates to use the term “in lieu”.  He cited a law in the State of Illinois regarding sanitation law which in effects treats cities with larger populations differently that others.  He stated as long as you have certain classifications in place and the classifications make sense, then it would be possible to treat larger entities differently.  He stated he understands NCSU’s position of having a large amount of acreage and the practicality of having to certify these facilities every year would be different than any other entity in Raleigh, and that is something the City could do about that legally.  He discussed the amount of fees and credits involved and how corresponding benefits must be generated adding any credits granted must be made available to everyone.  He stated he doesn’t feel we could get to a point where people can generate enough credits to the point where there they pay nothing with Mr. Leffler reiterating NCSU is not looking for 100% credit.  Mr. Dawson added it is extremely hard for anyone to achieve full 65% credit stating even 50% is rare.  Mr. Botvinick stated the credits are based on quantity; that quality is a moving target and can change over time and cited nitrogen levels in the Neuse River as an example.
Discussion took place regarding differences in the frequency standard levels of reporting between the City and NCSU and the costs involved.   Discussion took place on the use of reporting methods at NCSU and what protocols are followed.  
Discussion took place regarding the authority of the City to charge fees and the desire of NCSU to negotiate a partnership with Ms. Cowell stating we have to clarify the jurisdiction issues before moving ahead adding she would be willing to try to work with NCSU to build on the existing protocols.  Negotiations with proof was discussed along with possible redundancy in reporting methods for State and City requirements.  
Mr. Regan stated we shouldn’t have stormwater utility fees; he believes they shouldn’t exist.  He stated if we had the right regulations in place we wouldn’t have an additional tax, which is what he believes this is.  He stated he understands NCSU not wanting to pay; he doesn’t want to pay either.  He stated, however, there are churches and other non-profit organizations in the area that do a lot of good things, but the City is not giving them any different deals than we are anyone else.  He stated he isn’t buying NCSU’s arguments that they should be treated differently than everybody else.  He stated his opinion is that we stick to the same policy for NCSU as we do for anybody else, and as much as NCSU can show that it has done to receive credits for things you’ve already done he feels NCSU should receive those credits; but he does not buy the arguments regarding larger institutions.  He stated there are many developers out there that do not have staff available and have to hire outside consultants to meet these regulations, and it is very onerous for them as well.  He stated he doesn’t buy that NCSU is any different.  He stated there may be a political reason to support NCSU, but not a policy reason.  Mr. Regan made a motion to report the item out to the City Council with that position with Ms. Cowell stating she will not second that motion. 

Discussion too place on the reasons for holding the item in committee including resolution of the jurisdiction issue, the willingness of the City Council and Committee to negotiate with NCSU, and whether any additional arguments could be made for NCSU to be treated differently.  

Discussion took place with Mr. Regan stating staff has a policy in place with respect to property owners, including NCSU, that is rational; that there isn’t anything here that would any type of exception to the policy.  He stated he is looking out for the City of Raleigh, not State of North Carolina.  He stated this is the State of North Carolina inside the City of Raleigh and doesn’t see why this makes a difference.  He stated if we need to go to court about, then we need to go to court; but we need to do what is right for the City of Raleigh, and that is what he is trying to do.  He stated we could talk about the State’s rationalizations over and again but does not see if we can get anywhere.  
Ms. Cowell stated we are trying to prevent redundancy with Mr. Regan stating Staff addressed the redundancy issue, with Ms. Cowell countering it is only in regard to the 15% credit.  She state over and above that is where NCSU’s and the City’s systems of protocol may differ and she was willing to talk about that.  Mr. Regan stated in that case there should be a reversed economy of scale; because if they are already doing things for another government entity such as the State then it is actually easier for them to report to  be easier for them to the City.
Mr. Regan stated there have been things before this and other committees where he did not see the point they were trying to make until someone explained the matter to him in a different way and then he “got it”.  He stated he does not see what NCSU’s point is now, but if something new he would be glad to hear it.  

It was agreed to hold the item in committee for further discussion.  

Item #03-28 – Recycle – Wake County Construction/Demolition Ordinance.  This item was referred to committee for further discussion during the 10/19/04 City Council Meeting.  
Jim Reynolds, Wake County Solid Waste Director, referred to a brochure being passed among the committee members.  He stated in the late 1990’s approximately 25% percent of total solid waste consists of construction and demolition debris.  He outlined the number of landfills, processors and transfer stations handle construction and demolition debris.  He stated while landfill capacity is good it is still better to recycle.  He referred to a table that listed the members of the stakeholders group which drafted the ordinance.  Mr. Reynolds reviewed the various requirements of the proposed ordinance including what is recyclable, the licensing of haulers, facilities, etc.  He stated the proposed ordinance allows for the audit of the records of haulers and facilities regarding the processing of refuse.  He stated the proposed ordinance also allows exemptions for materials that are too intermingled or are dangerous to the public health or safety.  He explained the fluctuations in the market for recycled materials and how the task force would deal with it.  

In response to a question from Ms. Cowell, Mr. Reynolds stated existing staff is adequate to handle the implementation and enforcement of the proposed ordinance.  He cited Orange County as an example of code enforcement.  He stated he believes the industry will police itself, adding a licensed hauler is a key to the proposed ordinance.  He stated that the current amount of recycled material brought in could easily be absorbed by the market.  He stated the one of the purposes of the ordinance is recycle as much as we can and to make it not cheaper to simply dispose of construction and demolition waste.  He stated we have a situation now where we have perfectly good cabinets, appliances, etc. that are rejected by builders that wind up in the landfill; it is cheaper for a builder to throw it away than even try to get it recycled.  He stated what we went to do is get the message that the right thing to do is to recycle.  He stated the members of the stakeholders are able to live with this.  He stated the impact on the cost of construction would be less than 1%, and would set the stage for new economic development regarding business related to recycling.  
Ms. Cowell questioned the time line for implementation of the ordinance with Mr. Reynolds stating Mayor Meeker stated at the Triangle J meeting of mayors he wanted to see a C & D ordinance by October of this year.  He stated Mayor Meeker was encouraged by what was done in Orange County and added the ordinance is written in such a way that any of the 13 jurisdictions in the county could adopt it with slight modifications.  He stated he hopes one jurisdiction will not wait and see if others adopt it but move ahead in that direction.  He stated at this time there are no plans to take it to the County Commission adding that opposition is definitely out there; it is not like it is a slam-dunk. 

Attorney Botvinick questioned who prepared the ordinance and to whom can he go if he had questions.  He discussed the licensing regulations for the City and the County.  Mr. Reynolds stated the county’s ordinance addresses licensing and requires the licensing of haulers.  He stated a group of stakeholders wrote the ordinance and was reviewed the by County’s attorney.  He stated he himself or Gerald Latta could answer Mr. Botbinick’s questions.

Jim Baldwin, representing the Homebuilders Association, stated they have been working very closely with the county.  He stated they have come a long to way to developing a program that can be workable.  He and Mr. Reynolds discussed the actual amount of materials being recycled.

Mr. Baldwin, Mr. Latta and Ms. Cowell discussed the implantation and enforcement of the proposed ordinance along with educating the public.

The amount of waste produced by production builders as opposed to custom builders was discussed.  
Mr. Regan questioned if we are waiting for a report from the task force with Ms. Cowell stating this is it.  Discussion took place on whether to recommend the ordinance to the Council for adoption with Mr. Regan stating he does not believe we should do this as he does not think we should increase the cost of homeownership.  He stated the increase in that cost verses the questionable benefits to recycling, financial or otherwise, that there is a strong enough case to do this.  He stated it should be voluntary on the part of people who are building homes; and if the market develops, then the free market will take care of that.  He stated he does not believe we should put the cost of this on the homebuilders.

Ms. Cowell stated the committee will report the item out with a 1-1 vote.  Mr. Regan suggested holding the item in committee until Ms. Taliaferro has an opportunity to vote on the item.  The issue of reporting the item with a 1-1 tie vote was discussed with Mr. Botvinick stating the committee could meet before Council and hold a vote, otherwise the item cannot leave committee without a majority vote.  

The item was held in committee for further discussion.

Adjournment.  There being no further business, the meeting adjourned at 2:58 p.m.

Ralph Puccini

Secretary to the City Clerk

PAGE  
10

