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The Public Works Committee of the City of Raleigh met in regular session on Wednesday, September 28, 2005 at 10:30 a.m. in the City Council Chamber, Raleigh Municipal Building, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present.
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Ms. Taliaferro called the meeting to order introducing Committee members, staff members and explained the ground rules of the meeting.

Item #03-73 – STC-6-05 – Varnell Avenue.  Public Works Director Dawson indicated this was heard at the last meeting and the Committee asked for several pieces of information including the price of acquiring the right-of-way and parking requirements.

Transportation Services Division Manager Lamb pointed out he had provided information in the agenda packet relative to discussions with Administrative Service staff on comparable right-of-way acquisition cost as it relates to recent public projects.  He stated based on appraisals for other public roadway projects, the cost for right-of-way assuming we were utilizing the service road from Beckanna onto Glenwood Avenue could be as much as $7.50 per square foot which would equate to an acquisition cost of approximately $300,000.  Public Works Director Dawson pointed out this is cursory review following discussions with the Real Estate Department.  It is just a ballpark figure.
Mr. Lamb pointed out as far as parking requirements are concerned, he is not sure what was in place when Beckanna Apartments were approved.  He stated presently they have 30 studio apartments, 172 one-bedroom apartments and 52 two-bedroom apartments for a total of 254 units which under today’s standards would require 392 spaces.  Presently they have 240 spaces outside the right-of-way of Varnell Street.  He stated in addition because Beckanna is a multi-housing development, they are required to maintain two points of access regardless of whether the right-of-way is closed or not.
Mr. Craven pointed out there had been some discussions relative to developing public street standards which would allow a public street to have perpendicular parking and questioned if that is allowed today.  Mr. Lamb talked about the standard he thought Mr. Craven was talking about and presented illustrations on types of parking bays that would allow perpendicular parking inside the right-of-way but it could not be counted in required parking.  He gave some examples pointing out there are some versions of this around Cameron Village.  Mr. Craven pointed out he had seen similar parking in some townhouses off of Falls of Neuse and it seems to work well.  Mr. Craven stated he was just looking for a solution of getting a street through the area without the big right-of-way cost.  Mr. Lamb pointed out if the Council’s intent is to maintain access through the private property the best thing to do would be a public easement.  He stated if a site plan came in and it was the intent of the City to get an easement of cross property that would be addressed.  Ms. Taliaferro pointed out she thought the rezoning for the Highwoods Building was to have that intent that is to provide an entrance off of Glenwood that led to the Highwoods Building and Beckanna would have full rights to access.

Deputy City Attorney Botvinick questioned when Beckanna was built with it being pointed out in the 60’s.  What the code required at that time was discussed briefly with Mr. Botvinick pointing out we have access to old codes and maybe we could go back and find out how Beckanna was approved.  It could have been a group housing exception.  We would need to determine if it was in compliance parking wise when it was built.  The need to research the minutes to determine the requirements at that time was talked about.  A gentleman from the audience pointed out he worked for an engineering firm that helped design and build the building and he believes it was one parking space per unit.  Mr. Lamb pointed out there could have been some interior renovations which change the number of units with Mr. Botvinick pointing out if there had been conversions they should have brought the parking up to code at that time.
Mr. Lamb pointed out the item before the Committee is whether the City should close the right-of-way.  He pointed out if the right-of-way is closed, the right-of-way could be used for parking spaces.  He stated it would depend on how it was approved initially.  He stated, however, if the right-of-way is closed it doesn’t preclude right of access to Varnell.  Closing the right-of-way would change nothing that is there now.  Planner Christine Dargess pointed out she thought there were some interior renovations done in the past.  She stated staff did not pull the old minutes the number of units came from the management agency.  Ms. Kekas pointed out it looks to her as if they would still have less parking then is needed.  She questioned if they come in with a new site plan if they would have to bring the parking requirements up to today’s code.
Steve Simpson, 2721 Townridge Court, indicated the reason they requested the street closing relates to safety.  He stated the 500 cars per day coming through the parking area is creating safety problems.  He stated he totally understands the City’s desire for connectivity but looking at how it was laid out and built in the 60’s connectivity wasn’t considered.  He stated if the apartments are totally occupied the traffic would increase and he fears it will become a safety problem with cars coming through the parking area.
Mary Cates, 1807 Manuel Street, questioned what Mr. Lamb was saying relative to the changes if the right-of-way is closed.  Mr. Lamb pointed out there is no public easement through the property and no documentation relative to right of easement.  He pointed out the owners of Beckanna could install a gate at the end of the public right-of-way today and allow the dwellers of the apartment to exit onto Varnell and enter from Varnell through some type security system.  He stated if the property owner wished to prohibit access through their property they could do that today without City approval.  Ms. Cates questioned what the advantage would be to the owners to close the right-of-way with it being pointed out there is no easement through the property and the property owner could simply gate off the access as it relates to the public.
Malcolm Grandy, Swan Drive, reiterated the concerns he had expressed at the last meeting.  He pointed out he bought his house in the 60’s and everything looked fine until some came in and bought the property and now wants to close the access.  He stated the new property owner should have straightened all of that out before he bought the property.  He stated he has never seen 500 cars come down the street in one day.  He pointed out the City came out one night and put out a counter out and it was gone the next day.  He stated 500 cars a day is incorrect.  He questioned if the owners of Beckanna Apartments installed a gate if they would still meet the criteria of two entrances.  He questioned why all of sudden it would be legal for them to close the street and talked about the problems to the people who live in Beckanna Subdivision if access is denied.  He stated in inclement weather because of the topography in the area if they could not go through the Beckanna Apartment property they could not get out of the subdivision.  He also expressed concern about emergency vehicles being able to get into the subdivision during inclement weather if they are denied access through the Beckanna Apartment property.  He stated the people in the Beckanna Subdivision didn’t create the problem and he does not feel it is legal for the access to be closed.
Ms. Taliaferro pointed out she thinks the Committee wants to find a way to get access through the property as she thought everyone assumed there was an easement.  Mr. Grandy asked about adverse possession pointing out if you use a person’s property for a certain length of time he feels it becomes legal.  Attorney Botvinick talked about adverse possessions pointing out it includes acting in an open hostile way toward the owner.  He stated Jyles Coggins was the developer of Beckanna Subdivision and Beckanna Apartments and he may have consented to the access and if the consented there is no adverse possession.  He explained what would have to occur to constitute adverse possessions.  He stated for the City to close a public street or right-of-way they have to determine that no one is denied the right of access and they also have to determine if it is in the public’s interest.
Sarah Grandy, 3600 Swan Drive, pointed out she understands the people who want to close the street say it is for safety reasons.  She stated she does not know of any major wrecks that have occurred in the neighborhood.  The 500 car per day count just does not seem right to her pointing out she goes in and out the area several times a day and there has never been over 1 car ahead of her as she tried to exit onto Glenwood Avenue; therefore, she does not see how 500 cars per day could be correct.
Ms. Kekas expressed appreciation to Mr. Grandy for the letters she sent about the situation.  Ms. Kekas also questioned when and where the traffic study was done.  Mr. Lamb pointed out the counter was placed at the end of the public right-of-way at Varnell Street.  The counter stayed in place for a 24-hour period.  He stated 500 cars per day is not inconsistent with what Ms. Grandy is saying as there would be no more than 50 trips per hour or 1 car every two minutes.  He stated 500 cars per day is about the amount of traffic generated by 50 houses.  Public Works Director Dawson pointed out it is about what you would see on a minor residential street.
Ms. Kekas stated she felt it would be good to get information back on what the code required when Beckanna was built and if any renovations have been made that would require additional parking spaces.  Mr. Craven pointed out we have a very unusual situation an unimproved public right-of-way and allowed public use is not documented in any way but the public has been allowed to use the access for a good period of time.  He stated abandoning the existing public right-of-way does nothing to resolve the problem.  He stated he is not sure what the best course of action would be; that is, should the Committee recommend denial of the right-of-way closing and ask staff to work with the applicant to come back with some permanent solution.

How to proceed from this point was talked about.  Ms. Taliaferro stated she thought it would be best to deny the right-of-way abandonment at this point explaining the Committee is winding up and we need to resolve some of the issues on the agenda.  She stated, however, we need to do something such as getting a public access easement.  There is documented use of the property.  She talked about encouraging the developer to work with the property owners to get an access easement and ask staff to look at the parking to see if it is in violation of the code.  Ms. Kekas agreed that we need to do something to find a way for the residents to have access.  Mr. Craven talked about asking Mr. Simpson if he would be willing to explore some alternative means of public access and continue to allow access through the property until a permanent solution is worked out.  Possible scenarios were discussed after which it was agreed to recommend that the petition to close Varnell Avenue be denied and request staff to continue to talk with the applicant of the street closing request relative to an access easement which would allow public utilization of the right-of-way and encourage the applicant to continue to allow public access through the property until a permanent solution is achieved.  The Committee also agreed to request staff to look at the parking situation for Beckanna Apartments to determine if they are in violation of the zoning ordinance as it relates to number of parking spaces.
Item #03-69 – Woodlawn Memorial Gardens – Right-of-Way Dedication.  Ms. Taliaferro pointed out the Committee had received a letter from the petitioner asking that the request be withdrawn.  Ms. Taliaferro indicating the request for the variance brought about discussion and her concern is whether there is a way that the City could keep the cemetery owners from platting and selling grave sites that would be in conflict with the road widening.  Mr. Lamb stated he did not think there is any way to do that.  He stated this same issue came up with another cemetery where the cemetery had platted and sold lots and it begs the question as to whether that can be prohibited.
Deputy City Attorney Botvinick indicated he had discussions with the City Attorney following the last meeting concerning this item.  The State Statutes define subdivision as a division of land with the intent of selling that land, therefore, platting graves sites would be considered a subdivision and maybe there if nothing further to do on this item.  He stated, however, he is not sure what has already been platted.  He is not sure about State cemetery requirements, cemetery plats are not recorded and pointed out the question maybe how to prevent platting of property in a road alignment.  You could simply say that cemetery plattings have to go through the subdivision process, however, he is not sure what has already been platted, what has been sold, what has been utilized, etc.  The consensus of the Committee was to report the particular question out as the applicant has withdrawn their request and ask staff to come back with a report or recommendation as to how deal with cemetery platting.
Mr. Craven questioned what has been withdrawn.  Is the applicant requesting withdrawal as they are withdrawing their request for a variance are they continuing to sell the grave sites, exactly what is the status of this issue.  Mr. Lamb stated he is not sure.  A representative of the applicant told him that his client had asked that the request be withdrawn.  He stated that could mean they are proceeding with their development and plan to pay the fees.  He is not sure.  Mr. Craven questioned if the City should send the property owner a letter notifying them that future road widening would have to be dedicated or purchased along this strip of property in an attempt to prevent them from selling further grave sites in the proposed right-of-way.  Attorney Botvinick indicated that maybe premature.  He is not sure what has been done already.  Discussion took place on what has occurred, the fact that Public Works came up with a plan for the road widening that would not get into the occupied grave sites, the feeling that the property owner should be put on notice that some right-of-way would be required and whether the lots that are platted are in violation, etc.

Ms. Taliaferro pointed out she has concerns that the applicant will continue with their development projects and will continue to plat and start selling grave sites that maybe in the proposed right-of-way and the City will have no recourse.  After discussion on different scenarios that could or have happened the Committee agreed to report to the Council that the applicant has withdrawn the request to City Council and the Committee suggests that the item be removed from the agenda and direct staff to provide a notice of intent to Woodlawn Memorial Gardens that the City plans to widen the road adjacent to the property at a future date and additional right-of-way maybe required along their frontage and to further request that an item be referred to Committee relative to the process for cemetery/subdivision requirements.
Item #03-70 – TC-5-05 – Tree Conservation Permit Fees.  Inspections Director Ellis indicated at the last meeting the Committee requested examples of the fees associated with some projects that are currently being reviewed.  He stated the backup material includes a list of 11 projects and the applicable fee under the proposed ordinance.  He stated the Committee also wanted to consider only funding a portion of the cost associated with the two forestry positions authorized for the Tree Conservation Program.  The fundamental fee concept for charging the fees is sound.  If the Committee wants to partially fund the positions the proposed cost per acre would need to be reduced by that amount.  For example an 85 percent funding would mean the proposed fee of $1,000 per acre would be reduced from $1,000 to $850 per acre.

Ms. Taliaferro questioned the fee for large tracts of 200 acres or more.  Mr. Ellis stated we have no experience or nothing to base that on.  He stated the directive to him was to come up with a fee that would fully cover the cost of the two new positions.  They looked at various scenarios put a cap on the fee and explained the only experience or item they could look at is the grading permit and we have never had a grading permit requested for a large tract.  He stated last year there was only one grading permit requested that was 50 acres.  There were none above that.  The fact that most large developments such as Old Town, Wakefield, etc., come in for portions of the total development was talked about.  In response to questioning, Mr. Ellis pointed out in the Tree Conservation ordinance we are looking at area reserved and in grading permits, we are looking at the area to be disturbed.  He talked about the analysis staff went through in developing the proposed fee and the efforts to try to keep from penalizing the large tracts by putting the cap on the fees.  He stated they looked at several different scenarios and at this point they think the fundamental structure is correct.  What the revenue would have been on projects that have come through in the last four months that is since the Tree Conservation ordinance has been in place was talked about with it being pointed out it would have been approximately $100 per project.  Mr. Ellis stated last year or approximately 1,000 acres of land was disturbed and that equates to about 100 projects.  Approximately 69 of those were below the 2 acre category that is the scenario they used to come up with the needed $100,000 to fund the two new positions.
Ms. Taliaferro stated the Tree Conservation ordinance is something the City has imposed on new development for the public benefit; therefore, she feels the public has some responsibility to help fund the proposal.  She stated she is more comfortable with the 85-15 percent split which means the fee would be $850 per acre which would come close to funding the new positions.  Mr. Craven questioned if these two new positions will be dealing with other landscaping issues.  Mr. Ellis pointed out there would be some of that but the two positions are primarily for the Tree Conservation ordinance and enforcement.  The ordinance has a provision that the tree conservation areas would be maintained; therefore, the positions would be working in that arena.  He pointed out it is a philosophical question that is how we pay for the positions and it was his understanding that the Council’s intent was that these positions would be funded by the fees generated from the Tree Conservation ordinance.
In response to questioning, Mr. Craven pointed out he was a member of the Tree Task Force and at that time they were consumed with the details of the ordinance and realized that setting the fees would be a City Council policy; therefore, the Task Force stayed out of that part of the issue.  Ms. Taliaferro pointed out the Planning Commission had concern and the Planning Commission was told to stay out of discussions as to how it would be funded.  They were told not to discuss fees just to develop the concept of the ordinance.  She stated again it is her feeling that if this ordinance was developed to benefit the public, the public should bear some of the expenses and it is the Council’s responsibility to make sure the Inspections department is fully funded and she feels some tax revenue should go toward that.  Mr. Craven stated he would support going to the $850 per acre with the understanding that a report would come back to the Council within a year and could be reexamined after we have experience in the amount of fees generated.  Mr. Ellis pointed out he assumes $50 per acre fee for tree buffer protection should also be reduced by like amount or to $42.50 per acre with the Committee agreeing.  By general consensus the Committee agreed to recommend approval of TC-5-05 with the amendment that the proposed fee of $1,000 per acre would be reduced to $850 per acre and the tree buffer protection area would be reduced from $50 per acre to $42.50 per acre.  The Committee further agreed to recommend that this issue be reviewed in January 2007.
Item #03-63 – TC-22-04 – Floodway Fringe Regulations.

Item #03-29 – TC-18-04 – Greenway Dimensions.  Ms. Taliaferro indicated these items have been pending quite a while and the purpose of today’s meeting to get an update and information on the history of the two items.
Ben Brown pointed out Committee members received the following memo concerning the two text changes.

These two text changes coming before the committee are related to the floodplain and the City’s management of it. The first text change, TC-18-04, proposed to widen the greenway dedication requirement to the entire Federal Emergency Management Agency’s (FEMA) 100 year regulated floodplain or 100 feet, whichever is greater. The current requirement for greenway dedication ranges from 50 to 100 feet with the exception of areas around the Neuse River where the dedication is already the entire floodplain. This text change came out of the recommendations from the City’s Greenway Comprehensive Plan, which was adopted in 2004 by the City Council. On 11/2/04, the Planning Commission forwarded a recommendation (CR 10743) for denial based on many issues related to reimbursement rates and other potential hardships that the proposed change could have on different properties. The City Council then referred this issue to the Public Works Committee.

The second text change, TC-22-04, proposed to restrict development of any flood area in the City of Raleigh’s jurisdiction to 50% of the floodway fringe. Currently, the entire floodway fringe can be developed. On 12/7/04, the City Council approved a recommendation from the Planning Commission (CR 10759) requesting a 180 day time extension for consideration of this text change. The time extension was to form a task force to look at possible exemptions for this proposed ordinance. Recommendations from this task force (CR 10836) were forwarded to the City Council on 6/21/05 and the Council forwarded the issue to the Public Works Committee. It should be noted that the Stormwater Management Advisory Commission voted to endorse this text change on xx-xx-xxxx.

Both of these text changes had their beginnings with a recommendation (CR 10659) of the Planning Commission to the City Council. This recommendation contained 10 tasks for the City to undertake to preserve and protect the floodplain in Raleigh. This was a product of over 2 years of work by the Text Change Committee of the Planning Commission.

Mr. Brown went over the memo pointing out it is just a basic history of where these two items came from and their connection.
Ms. Taliaferro questioned where we have missing pieces of greenway if it makes sense for the missing links to be wider than the existing links.  Mr. Craven spoke to CR-10659 Recommendation No. 6 which indicates, “Oppose the remapping (reengineering) of specific areas of the floodway for the purpose of creating additional developable land.  Essential public infrastructure, such as streets, bridges, culverts and sewer facilities would be allowed if there were no alternative.  Exceptions would be allowed for life safety structures, water dependent structures and substantial need.”  He stated many times we see the FEMA maps as a broad brush showing the delineations but when you go in and look at the maps on a case-by-case basis and look at the minute details of the site, it doesn’t make sense and you study and find one can make the situation better and a map amendment is done.  He questioned if this recommendation would preclude that.  Mr. Brown pointed out he thought that recommendation related to trying to get a extra lot in a development.  It is not addressing a map correction but physical changes of the property.  Deputy City Attorney Botvinick indicated the CR has already been adopted by the City Council and is the work plan to look at these issues.  He stated just yesterday the Planning Commission looked at a flood map change where the applicant proved that the map was in error and a change in the map is being recommended.  He feels corrections and improvements are welcomed.  This recommendation deals with not wanting to reposition the floodplain by some physical change to the property.
Deputy City Attorney Botvinick indicated these two text changes are somewhat linked.  He pointed out TC-22-04 isn’t proposed for protection of areas.  It is designed to reduce the amount of flooding in the City.  He stated if the Council wants to achieve areas of nondestruction TC-22-04 would not do that.  That would be addressed through TC-18-04.  He pointed out it was clear when work began on TC-22 that it would not have any great impact other than flood control.  It will not create areas that are protected it just protects the community from flooding.
Park Planner Vic Lebsock talked about the differences in the two text changes pointing out one of the main differences relates to the width.  TC-18 proposes protection of the greenway at 100 feet or the full floodplain with the exception of the Neuse River which would be 150 feet or the full floodplain.  TC-22 talks about one half of the flood fringe.  Mr. Brown pointed out TC-22 covers all floodplain areas.  TC-18 only addresses the greenway corridors.  Ms. Taliaferro stated as she understands if both text changes are adopted it would put two layers of regulations on the greenway.  The fact that it would provide an additional layer of protection for the greenways was talked about.  Mr. Lebsock explained the greenway ordinance does have a reimbursement rate and facility fee.  He pointed out the issues raised at the Planning Commission related to the fact that the City is currently doing a facility fee study and maybe action should be held in abeyance until those recommendations are received as it may adjust the fee and/or reimbursement rate.  Another concern related to notification of the public of the proposed text change pointing out the notification was handled by the required public hearing notice and property owners were not directly notified.  He stated there were some concern that the City had not received the new FEMA maps and it is difficult to determine the exact location of the floodway, floodway fringes, etc.  He stated we do have access to the new maps but they have not been adopted.  He stated he feels the text change is environmental based rather than trying to grow the greenway network.
Ms. Taliaferro questioned the application of TC-18 as it relates to redevelopment on a single-family lot.  Mr. Lebsock pointed out if new enclosed space is added to the building that through the building permit process the new 50-foot greenway corridor would be required.  He explained there was concern about having exceptions or exemptions and talked about the greenway ordinance which was adopted in 1986 placing greenway corridors on property after development.  He stated if a single-family property owner is affected and were required to provide a connection that could be addressed on a case-by-case basis but pointed out the big issue is environmental.  How many properties maybe affected was talked about with Mr. Lebsock indicating it would be almost site specific with Mr. Craven expressing concern that if a building permit were applied for it would be held in limbo until the issue has been resolved.  Mr. Lebsock indicated in the last 15 years he knows of only about 5 cases where this scenario came into play.
Public Utilities Director Crisp presented Committee members with the following memo.

I want to offer some input on the subject proposed ordinance text changes currently on the Public Works Committee agenda for discussion this week. The two text changes are TC-18-04, the greenway dimension text changes to the Greenway Ordinance and TC-22-04, the proposed Floodplain Ordinance text change.

My understanding is that as currently drafted and proposed, both of these text changes will provide additional protection measures to stream water quality and will provide wildlife corridors to mitigate negative impacts to these areas of City interest from future land development activities, as the City’s urban area continues to grow. These types of negative environmental impacts, along with others, are generally being referred to by the regulatory agencies as “Secondary and Cumulative Impacts” resulting from land use development in urbanizing areas.

These “Secondary and Cumulative Impact (SCI) issues are at the forefront of the review comments issued by state and federal regulatory agencies for four (4) major capital improvement program water and sanitary sewer construction projects. Our project management staff and engineering consultants have prepared Environmental Assessments (EA) for each of these major projects in order to comply with the State Environmental Policy Act (SEFA) and acquire the necessary federal and state construction permits and authorizations, in order to proceed with these projects. The EAs for all 4 projects are currently under various states of review by the federal and state regulatory agencies.

Below is a discussion of the current status of each of the project EAs and the regulatory review comments that we have received, put in context of the two proposed text changes, under consideration by the Public Works Committee. The approval of all 4 project EAs have been significantly delayed and continued to be held up today, due to concerns over secondary and cumulative impacts. The 4 EA’s currently under review by state and federal agencies are for the following projects: 1) NC5O Pump Station; 2) DE Benton Water Plant; 3) East Neuse Parallel Interceptor; and 4) Neuse River WWTP 15 MGD expansion.

NC5O Pump Station

The NC5O Pump Station Project EA has gone through several rounds of comments, and the Finding of No Significant Impact (FONSI) is expected to be issued in October 2005. Nearly all of the comments were centered on the SCI of the project. Two agencies, NC Wildlife Resources Commission (NCWRC), and the Natural Heritage Program (NHP) did not want to approve the project until additional stream buffers and floodplain restrictions were adopted, particularly by the Town of Garner, since the project only serves the Garner sewer service area. However, after much discussion, the agencies finally agreed to issue the FONSI for this project, but stated that the SCI must be dealt with before the FONSI would be issued for the DE Benton Water Plant project, which will serve the entire Greater Raleigh Water and Sewer Service Areas (Raleigh, Garner, Rolesville, Wake Forest and our water contract customers in other communities in Wake County).

DE Benton Water Plant

The first round of official agency review comments have been issued for the DE Benton Water Plant (DEBWTP) project. The same two state regulatory agencies noted previously have requested wider stream buffers and additional floodplain restrictions. NCWRC has requested 200 ft. native forested buffers on each side of perennial streams, and 100 ft. native forested buffers on each side of intermittent streams, or the full extent of the 100-year floodplain, for streams with endangered species. For streams without endangered species, NCWRC requested the maintenance or establishment of a minimum 100 ft native forested buffer along each side of perennial streams and a 50 ft native forested buffer along each side of intermittent streams and wetlands. NCWRC also recommended prohibition of commercial and residential development within the 100-year floodplain. NHP requested that Raleigh and Garner adopt an open space requirement to coincide with the 30% requirement of Wake County. NHP also requested the same stream buffers as NCWRC has requested above.

A final Biological Assessment (BA) was prepared for the DEBWTP project and it was submitted to the US Fish and Wildlife Service (FWS) on June 16, 2005. The BA was necessary in order to demonstrate protection for federally endangered species Dwarf Wedge mussel. A letter from the FWS stating that the BA was complete was received in early July 2005. A Biological Opinion, e.g. a final species determination, will be issued by the FWS on November 2, 2005. During the process of preparing the BA, the state agencies were allowed to comment three times on the City’s federal application to the FWS. SCI are the issues that WRC and NHP are most concerned about with the DEBWTP project. As a result of these concerns, DENR (governing department for WRC and NHP) requested that the City re-submit the Benton EA for additional comments after the Biological Opinion has been issued by the FWS. A meeting has been scheduled with the Secretary of DENR (Bill Ross) and City staff and representatives in October to discuss the issues related to the DEBWTP project and to try and get consensus from DENR on how to move this project forward.

East Neuse River Sewer Parallel Interceptor

The East Neuse River Sewer Parallel Interceptor project EA has also gone through several rounds of comments and responses. After the last round of additional comments on the Draft EA, our project management staff scheduled a meeting with Alex Marks of DWQ, the lead SEPA agency; Sarah McRae of NHP; and Sherri Bryant of NCWRC. The City was represented by Chris Hopper of Goldstein and Assoc.; Brian Johnson of The Wooten Co.; Bob Berndt of Hazen & Sawyer; Mark Senior of Public Works, Stormwater Group; Vic Lebsock of Parks and Recreation; and Robert Massengill of Public Utilities. The City representatives explained about the proposed text changes to the greenway ordinance TC-18-04 and the floodplain ordinance TC-22-04, which are pro-active changes that were initiated by the City, prior to a request by state or federal agency. They also explained how long the proposed ordinance changes have been in the City’s review process, and how they had gone through the stakeholder input process and public hearings. City staff and consultants left the meeting thinking that they had convinced the regulatory agencies to issue the project FONSI; however a few weeks later they issued additional EA review comments. While they seemed to be appreciative of the City’s efforts in environmental protection, they continue to request the City implement even more restrictive measures.

Specifically, NHP contends that the current stream buffer widths are not adequate to protect sensitive aquatic resources. Fore example, NHP stated that while Rolesville has adopted 100 ft. buffers on all blue line (USGS mapped) streams, the fact that the outer 50 ft. can be lawn or landscaped area negates the function of the wider buffer. NHP continues to request a minimum of 100 ft. native forested buffer along each side of perennial streams, and 50 ft native forested buffer along each side of intermittent streams and wetlands throughout the present and future service area (including Rolesville). NHP also would like to see all sewer lines and other utility infrastructure kept out of riparian buffer areas, and strongly recommended a minimum 50-100 ft. setback on all streams, lakes, and wetlands for installation of utility infrastructure. NHP also recommends that the local governments prohibit commercial or residential development within the 100-year floodplain.

NCWRC also remains concerned about SCI, but are encouraged by the proactive measures that each local government has taken and the effort put forth to implement protective measures. However, they encourage Raleigh to consider integrating additional measures, as outlined in the Guidance Memorandum to Address and Mitigate Secondary and Cumulative Impacts to Aquatic and Terrestrial Wildlife Resources and Water Quality (NCWRC 2002). NCWRC states that they could concur with the project EA, if one of the following occurs:

1) A commitment from Rolesville to implement wider stream buffers for the portion of their jurisdiction that falls in the Little River watershed.

2) Implementation of a monitoring program to demonstrate the whether the measures are adequate to protect water quality of the Little River. If protection measures prove to be ineffective, Rolesville must agree to implement additional measures as outlined in the Guidance Memorandum.

Neuse River WWTP 15 MGD Expansion

The latest draft of the EA for the NRWWTP 15 MGD Expansion project was submitted at the end of August 2005. Agency comments are expected sometime in October 2005. While no review comments have been received yet, we anticipate that the agencies will continue to request additional stream buffers and floodplain protection, as they have on the other three projects.

The regulatory review agencies have consistently requested additional stream buffer widths and floodplain development restrictions. The greenway dimension text changes to the Greenway Ordinance, TC-18-04, and the proposed Floodplain Ordinance text change, TC-22-04, provide much of the additional measures requested by NHP and NCWRC. However, they do not meet the full requirements indicated in the NCWRC document, Guidance Memorandum to Address and Mitigate Secondary and Cumulative Impacts to Aquatic and Terrestrial Wildlife Resources and Water Quality (NCWRC 2002). Adopting these or similar text changes will continue to demonstrate to the review agencies that the City of Raleigh is pro-active on environmental issues, which will also help with EA approval for the current and future projects.

We will work with the other local governments mentioned by the regulatory agencies in the Greater Raleigh W/S Service Area to obtain their assistance in addressing the SCI issues necessary to get the EAs approved.

RECOMMENDATION:
Public Utilities recommends Public Works Committee approval of TC-18-04 and TC-22-04, as soon as possible. I also recommend that City staff and City Council continue to review whether these measures are adequate or whether more stringent requirements are needed, as have been requested by the federal and state regulatory agencies. Dale

Mr. Crisp highlighted the memo touching on the fact that we have a number of CIP public utility projects we are trying to move forward on.  Four are major projects which are subject to the State Environmental Policy Act and regulatory permits are required.  He stated since he had been working with the City the City has had to do only one Environmental Impact Statement but talked about the Secondary and Cumulative Impact which is a part of the review process.  He talked about work is being done to secure the permits on these projects but pointed out in his opinion the regulatory agencies are holding these four projects which involve about $150 million at ransom and trying to coerce the City into adopting more requirements.  He summarized by stating he is recommending that the City move forward with adoption of these two text changes as that will be a step in the right direction.  He pointed out there are some big issues at stake and talked about the problems involved and the fact that this would not necessarily release the four projects but maybe a step in the right direction.
Ms. Taliaferro questioned if there is anyway to make our greenways be considered utilities rather than just recreation pointing out she could see a lot of benefits in trying to treat them as utilities.

Public Utilities Director Crisp pointed out greenways generally follow the existing sewer system.  The issue would be to justify the additional width and make an argument for that width.  He pointed out there has been a lot of work done on proper width for utility easements, etc., and he thinks the scientific jury is still out.  The regulatory people feel the wider the better.
Deputy City Attorney Botvinick indicated we asked the consultant when they did the Parks and Recreation update to give examples of towns which have used greenways as part of their facility fees and they could not find any.  He stated there would have to be a connection between the greenways and the easements and if there is no connection then he feels it would be problematic to enforce.  He talked about the new tree ordinance having incentives how the greenways have been kept in the residential context and the difficulties in extending them into the nonresidential.  He stated the City does check every rezoning application when property is shifting from residential to commercial relative to the greenway connections that maybe needed.

Ms. Taliaferro questioned the impact of TC-18, TC-22 with the adoption of the tree ordinance.  Mr. Botvinick indicated there is no relationship between TC-22 and the tree ordinance.  TC-22 doesn’t protect natural areas it is simply additional safeguards to prevent flooding.  He talked about how the greenways could be counted as a part of the tree preservation and vice versa.  How we have asked residential developers for greenway, how the tree ordinance is applied and how greenways could play a part in the preservation area was discussed.
Mr. Craven questioned if the Public Utilities Director is saying the four major City projects are being held hostage by the State until the City adopts these two text changes.  Mr. Crisp pointed out they are not saying the City has to adopt the two text changes they just want more and more protection regulations.  He pointed out the City has talked to the regulators about these two specific text changes and what Raleigh has already done to go beyond what is required.  Adoption of these two text changes would show that the City is being proactive.  Mr. Crisp pointed out these are not public utility issues they are just looking at options and what the City can do to help move the public utility projects along.  He stated in reality the State can wait and make additional requests and withhold our permits but the City cannot continue to wait.  He talked about a recent article in the News & Observer about Federal guidelines and issues that hold up projects and spoke to the similar type issues holding up projects in the western part of the State, the Clayton Bypass, etc.  Public Works Director Dawson stated as he understands the Public Utilities Director he is saying support for these two text changes will give him more ammunition to try to get the permits released.  Public Utilities Director Crisp pointed out that is correct.  He stated they are pursuing release of the permits through several avenues.  The difference in an EIS and a CIS was talked about.  Attorney Botvinick indicated these two text changes have nothing to do with the State’s behavior or getting the State to release the permits.  It only adds to the City’s ability to say to the State or give the State evidence that the City is going beyond what is required to mitigate environmental impacts.  It becomes a part of the record and shows what the City has done.  He talked about the State rules and the EMC which says 50 feet is sufficient but we are going beyond that and the permits are still being held.
Ed Moore, Bellview Road, pointed out he sent the Committee a letter about this in October.  He stated he objects to the ordinance as written as he would like to see some exception for residential lots.  He stated he conducted a study on his own relating to Crabtree Creek between Anderson Road and the Beltline.  That area contains some 120 residential lots 6 of which are not developed.  He stated he purchased a lot in the mid 70’s and planned to build a house on the 1 1/3 acre lot.  He talked about the floodway, flood fringe, etc., if applied pointing out it leaves him 1/3 to ¼ of an acre that would be useable.  He stated he does not see the benefit of including the buffer or the wider area along the creek and explained the problems it would cause.  He stated all of the 120 lots if the people were to enclose a porch or build an addition they would have to comply with the new regulations.  He pointed out it is an area where a lot of people are tearing down and rebuilding.  He stated an acre of land is not going to affect the environment.  He stated if you were going on a very small area or a small lot he could understand.  He stated when he addressed the issue previously he was told that it could be worked out.  He stated, however, we are talking about lots that are a million dollars up in value and he feels the impact to the citizens is very negative.  He stated he can see the value of the text change pointing out he was on the Task Force and was satisfied with most of the elements in the text change but he would like to see some type exception for residential lots.  He talked about the need to notify individual property owners pointing out he contacted the ones in his study area and they were not aware of the proposals.  He stated when you are talking about an impact such as this creating a million dollar piece of property virtually unusable he feels that the property owner should be notified.  He talked about the existing greenway system pointing out he utilizes the greenway system and loves it but he does not want to see private homeowners held hostage.
Attorney Thomas Worth indicated he had been in meetings when TC-18 was discussed.  He talked about the need or linkage between the text change and the purpose.  He stated he too enjoys greenways, they are people movers.  He pointed out he had heard discussions on the benefits and pointed out he doesn’t think our present greenway system covers all of the benefits.  He stated he feels the Council would be heading for trouble if they move forward without individual property owner notice.  There are a lot of people that will be affected that do not know about this proposal.  He stated when you are talking about taking people’s property you should go the extra mile and make sure they know about the proposal.  He talked about the need for all to fully understand the proposal.  He indicated it does seem that they-“the State” are trying to bully municipalities including holding them hostages.  He pointed out we have an attorney on staff Dan McLawhorn that has extensive experience and sometimes you have to get past the regulatory part and go with the lawyers.  He pointed out this is a very complicated issue and urged the Committee to move with caution.
Ms. Taliaferro pointed out the complexity of these two text changes is why they have been around so long.  She stated the goals are meritorious but we have to find an equitable balance between property rights and protection.  She stated the Committee has asked for several pieces of information including a map of the greenway corridors, more information about the connectors and talked about David Shouse’s memo and what that includes.  Mr. Lebsock pointed out the Comprehensive Plan is a policy document that does include recommendations for wider greenways.  The Capital Area Master Plan has always included the connectors but here we are talking about dedication of the connectors.  He stated this particular text change does add connectors and talked about where most are and the fact that users of the greenway like the loops rather than the lineal style.  Ms. Taliaferro stated she would like to see where the connectors are proposed.  She also asked for a bullet comparison of TC-18 and TC-22 side-by-side.  She stated she understands TC-18 is geared towards flood protection and maybe it would be good to have a comparison of the greenway corridors versus the floodplains.  Mr. Botvinick talked about the fact that the greenway corridors have been in the Code since inception explaining what has changed is the State’s riparian buffers pointing out a riparian buffer you cannot move a tree and when they are overlaid on the greenway we lose some of our greenway.
Adjournment:  There being no further business, Ms. Taliaferro announced the meeting adjourned at 12:35 p.m.

Gail G. Smith

City Clerk
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