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The Public Works Committee of the City of Raleigh met in regular session on Wednesday, November 9, 2005, at 10:30 a.m. in the City Council Chamber, Raleigh Municipal Building, 222 W. Hargett Street, Avery C. Upchurch Government Complex, Raleigh, North Carolina, with the following present.
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Chairperson Taliaferro called the meeting to order introducing the Committee and staff members and went over the ground rules of the meeting.  The items discussed were as follows.
Item #03-75 – Encroachment – 319 Fayetteville Street Mall.  Ms. Taliaferro indicated the applicant has withdrawn their request for encroachment; therefore, this item could be reported out with no action taken.  Mr. Craven questioned if we can make sure that the City and Clearscapes are in agreement on how the elevation of the Hudson and the Mall would meet.  Public Works Director Dawson pointed out Engineer Dean Fox will be working with Mr. Schuster to make sure everything comes together properly.  Without objection it was agreed the item would be reported out with no action taken.

Item #03-79 – Paving AR-900 Leesville Road Extension.  Senior Assessment Specialist Upchurch pointed out this item was referred to Committee during the November 1 Council meeting.  The item was referred as representatives of Leesville Baptist Church which is located at the corner of Leesville Road and Leesville Church Road raised some questions as to notification and the amount of the assessment being a hardship on the church.  He pointed out staff had checked on the timelines for notification, etc.  He stated the notifications were sent to the owner of record and address as listed with the Wake County Tax Assessors office per N.C.G.S. 160A-224.  Wake County Tax office verified the mailing address for Leesville Baptist Church was 10512 Treebark Court, Raleigh, North Carolina 27613 for 1999 and 2000 tax years.  The mailings after that time were sent to 13305 Leesville Church Road, Raleigh, North Carolina 27617 which is the address of record.  He stated the statute has been met and the letters have not been returned; therefore, we can only assume that they received the notification.  He indicated survey letters were mailed on 11/19/99 to 10512 Treebark Court and the certified mail green card was signed by Don Gilbert on 11/29/99.  Mr. Upchurch indicated the Clerk’s office had verified that a letter was sent on 2/22/00 for the public meeting held on 3/1/00 and on 2/8/00 for the 3/07/00 public hearing.  Those letters were sent to the 10512 Treebark Court.  The letters mailed in 2002 were sent to 13305 Leesville Church Road.  The public hearing letter sent on October 7, 2005 was also sent to the 13305 Leesville Church Road.

Mr. Upchurch pointed out their research shows no evidence or relieving churches from assessments with the exception of regular adjustments for duplicating service, corner lot exemptions, etc.  He pointed out the church had requested that we add additional curb and gutter on their side of the road; therefore, they applied the assessment exemption of 150 feet because of duplicating service.  He pointed out the church as any other property owner would have the option of paying over a 10-year period.
Ms. Taliaferro pointed out the information also indicates that the church received $200,000 for the right-of-way compensation and she assumes they had no trouble receiving that check.  Mr. Craven stated as he understands total assessment against the church is $8,222 and they do have 10 years to pay at 6 percent interest.

There was no one from the church who asked to be heard.

Ms. Kekas moved adoption of a resolution confirming the assessment roll as presented.  Her motion was seconded by Mr. Craven and put to a vote which passed unanimously.

Item #03-63 – TC-22-04 – Floodway Fringe Regulations.  Engineer Ben Brown indicated during the last meeting the Committee asked for information relative to the relationship between TC-22-04 and TC-18-04.  He pointed out TC-18-04 would reserve the entire floodplain whereas TC-22-04 restricts development to 50 percent of the floodway fringe.  In the event both text changes were approved and applied to the same piece of property TC-18-04 would override TC-22-04.  Mr. Brown stated at the last meeting the City Attorney talked about exemption for properties less then a half acre in size.  He stated the language brought forth by the Attorney was if a lot was less than half an acre and recorded prior to the adoption of this text change, the property would be exempt from this regulation.  Any subdivision of property after the adoption of the TC-22-04 would have to comply with the regulation.  He stated the Task Force developed some additional recommendations or changes for the City Council to consider as follows:
1. The City should consider transfer of Bulk Lot Coverage from properties located upstream and regulated by this ordinance.   The Text Change Committee feels very strongly about this recommendation because it will provide greater protection for the floodplain, allow greater flexibility for property owners subject to the ordinance and insulate the city from legal challenges to the ordinance. It is recommended that the Council authorize the Planning commission and Administration to prepare a draft ordinance allowing the transfer of development rights for public hearing if TC-22-04 is adopted.
2. The City should adopt an effective date for TC-22-05 that provides a generous time period for property owners to submit development plans to the city for review.  The Text Change Committee felt that a delayed effective date would provide time for citizen education in addition to allowing property owners ample time to move forward with plans already in progress. An effective date of 6 months is proposed in the recommended ordinance.

3. The City should aggressively pursue citizen education prior to enactment of this ordinance.  While it may not be practical to notify each individual affected by the ordinance, the committee believes the city ought to take steps beyond an ad in the newspaper to notify the public.  We suggest utilizing RCAC, the neighborhood CAC’s, notices in mailed billings, press releases, RTN presentations, and the city website.  The committee felt that it was particularly important to provide a summary of the proposed ordinance that could be easily understood by the community. It is recommended that Council direct administration to prepare and enact a broad citizen notification program prior to the effective date of TC-22-04.     

4. The City should consider removing impervious surface from the definition of “development” or prohibiting it to the existing floodway regulations.  The advertised regulations are inconsistent. The inconsistency is addressed in the revised ordinance. The revised ordinance allows the placement of impervious ground level uses in the unrestricted portions of the floodway fringe, and the Planning Commission recommends that the City Council authorize administration to draft a future text change that prohibits ground level uses from the floodway; eliminating subsection 10-4006(b) will accomplish this recommendation.  

5. It is recommended that this ordinance should apply to both FEMA mapped floodplain and City of Raleigh mapped floodplains. This is stated in the Findings section of the ordinance.

6. In the event of flood or other casualty, Raleigh should consider allowing building(s) or structure(s) in the restricted fifty percent (50%) of the Floodway Fringe to build to FEMA minimum standards, one foot (1’) above Base Flood Elevation, rather than the more restrictive city requirement of two feet (2’) above Base Flood Elevation.

It is recommended that Council authorize Administration to draft an ordinance which allows this special condition for public hearing.

7. The subdivision of property located within the floodway fringe, subsequent to the enactment of TC-22-04, may potentially create un-buildable lots unless a minimum lot size for nonresidential uses is created in the subdivision ordinance. It is recommended that Administration study this further and bring a recommendation to the Council before the effective date of the ordinance. 

Stormwater Engineer Brown explained the seven recommendations.  It was pointed out by Deputy City Attorney Botvinick that Items 1, 4 and 6 would require text changes and the recommendation from the Task Force was that the Council consider requesting staff to draft ordinances on those to go to public hearings.

Discussion centered around Item 6.  It was pointed out in the proposed ordinance under consideration the requirement was raised from 1 foot to 2 feet above base flood elevation.  The question comes about if a storm or some other event occurs and damages an existing house it is felt that it should be allowed to be put back at the 1 foot above base flood elevation rather than 2 feet which would put more obstruction in the floodway.  It was explained that if there are inconsistencies and if the additional text change is not considered or adopted if TC-22 is adopted then when an occasion occurs that a house is totally damaged then there would be a variance request required to go back to the 1 foot level.  If TC-22 is adopted and the City moves forward with adopting an additional text change it would authorize reconstruction of that house at a 1 foot above base elevation rather than the new requirement at 2 feet.  In discussions with FEMA representatives it was felt it would be better to consider granting the exemptions in the beginning rather than having to consider a variance.  This would be easier for all concerned and would keep FEMA from checking on variances.  Attorney Botvinick pointed out not a lot of property would be affected by this regulation and there are a few lots that are less then one half acre in size now.

John Acton, 3200 Millstream Place, pointed out there are eight homes in his subdivision and the owners were totally unaware of this proposed text change.  He stated he is not sure whether he is for it or against it.  He stated he was the developer of obtained site plan approval they knew they backed up to the floodway fringe.  They are in the floodway.  He stated he personally has an acre and a half lot but a postage stamp building envelope.  He pointed out he just not understand the proposal and how it might impact his home.  His fear isn’t the 1 foot or 2 feet above base flood elevation as all of the homes have garages underneath.  Their problem is if there is a fire which destroyed their house if they would they be able to rebuild.  He does not know how this ordinance would be interpreted.  He pointed out when their site plan was approved the City Council said they couldn’t cut trees on the property.  He explained; however, there was a greenway and a sewer line and trees were cut and told of correspondence he had with the City concerning that pointing out most of his correspondence was with former City Manager Benton.  He stated he is simply asking that this proposal not be voted on until he can get an engineer or someone to explain the proposal to him again stating he is not trying to stop the text change from going forward.

Deputy City Attorney Botvinick indicated this is one of the things that the Task Force spoke about in depth.  He pointed out they want to allow things to be placed back where they were as long as there is no greater obstruction or it does not cause flooding on another property.  He stated one would have to do a flood study to determine where the flood water would go.  If there is no off-site flooding then the staff could approve the rebuilding of the house.  Mr. Acton stated it does not seem fair to require him to do a flood study to build back exactly what he had.  His house is there now and he should be able to build it back without doing a flood study.  Hypothetical situations were talked about with it being pointed out if Mr. Acton’s house burned and the foundation was left he could rebuild on that foundation as it does not increase the obstruction.  Mr. Acton stated all he wanted to do is to make sure he could put back what he has now in case of fire or some other destruction.  Ms. Taliaferro questioned if the ordinance talks about the loss of a building due to fire or something of that nature with Mr. Botvinick indicating it does.  It is just like any other thing when the laws changed.  He pointed out, however, we do not have a lot of properties that are damaged over 50 percent.  Engineer Brown pointed out if something happened to Mr. Acton’s house a flood study would be required before he could rebuild if he was increasing or moving the footprint.  If he were to keep the existing footprint construction could occur without doing a flood study.  Mr. Acton again requested delay on this proposal to give him a chance to talk with his neighbors and professionals as to what would occur.  He stated a text change of this nature which will affect many property owners should not be approved without notification to all property owners involved.  Ms. Taliaferro pointed out there was a lot of discussion about the public hearing notification.  The public hearings were advertised in the paper and on the web and the cost associated with notifying every person who may be impacted individually was discussed.  She stated she is in favor of giving Mr. Action additional time to look at the proposal pointing out again the purpose of the proposal is to protect everyone from flooding.
Bob Mulder pointed out Attorney Botvinick answered most of his questions relating to exemptions, variances and FEMA involvement.  He questioned how many lots would be affected and pointed out his other question relates to the six month waiting period.  He stated if TC-22 is adopted but has a delayed effective date of six months he wonders how many subdivisions would come in to take advantage of the one half acre or less lot size.  Ms. Taliaferro pointed out she understands the six months delayed effective date was a recommendation of the Committee.  Mr. Mulder stated he did not remember that even though he was on the Committee but he could go with the Committee’s recommendations.

Dean Naujoks, Neuse River Foundation, expressed appreciation to the City for moving forward with some type restrictions on building in the floodplain.  He stated he wishes the City would follow the County’s lead and not allow any obstructions.  He stated one of the most frustrating things he has to deal with is the many calls he gets from people who have been negatively impacted by upstream construction.  He hears a lot about property rights but we have to balance everyone’s property rights.  He stated he hopes the Committee will move forward with something pointing out this has been studied in Committee forever.  A lot of people are being negatively impacted and a lot of damage is occurring.  Ms. Taliaferro stated she agrees and pointed out the City is working and has done a lot to combat the problem.  It is a public process.  Everyone has to have an opportunity to provide input if they so desire.  She personally believes that time and allowing all of the public input makes for a better ordinance.  She stated she had hoped to act on this issue at this meeting but in deference to Mr. Acton she will suggest holding the item until the next meeting.  She stated she feels the City is doing a lot.  We are moving forward with restrictions and hopefully or may be some day all obstructions would be eliminated or prohibited.  She stated, however, you have to take baby steps but she feels the City has come a long way.
Mr. Craven stated he too would defer to Mr. Acton’s request to delay the item for two weeks and he would encourage Mr. Acton and anyone else to meet with Mr. Brown or Mr. Bowden to try to get a handle on the ordinance.

Ms. Taliaferro suggested the Committee go through the seven additional recommended actions and possibly come to a consensus.  The first issue relates to the delayed effective date of the ordinance pointing out the study group recommended six months.  She stated there could be some pitfalls as some may rush in with a subdivision to beat the requirement.  Mr. Craven agreed six months is very generous but pointed out we have had delayed effective dates on other ordinances such as tree ordinance, etc., and he doesn’t remember a rash of subdivision requests.  He stated he was thinking more in the line of four months delayed effective date.  Attorney Tom Worth stated he was not a member of the study group but attended every meeting.  He pointed out the six months delayed effective date was discussed long and hard by the Committee.  Ms. Taliaferro questioned if the six months delayed effective date was discussed in tandem with the one half acre or less exemption with Mr. Worth pointing out he thought the one half acre exemption came along late in the discussion and he does not believe the two were discussed in tandem.  The Committee after discussion by consensus stated they thought the delayed effective date should be four months.
The Committee talked about the educational effort prior to enactment or the effective date of the ordinance with all agreeing strongly that should be done.  After brief discussion it was agreed to recommend that the Committee would agree with Items 1, 4 and 6 that is go to public hearing with the understanding they would be covered in separate ordinances for simplification.  Items 5 and 7 have already been acted on.
Ms. Taliaferro stated with those understandings the Committee would take action on this item at the next meeting.  Mr. Acton questioned if these additional text changes are adopted if it would impact his ability to build his home back if it were destroyed for some reason.  It was pointed out each of the text changes would go to public hearing and discussion on the impact on Mr. Acton’s property could be explained.
Item #03-32 – TC-5-04 – Reservoir Water Protection Regulations.  Planner Greg Hallam pointed out the City has two watersheds Swift Creek and Falls.  The property in the City’s jurisdiction is classified as Secondary Reservoir Watershed Protection Overlay Districts.  He explained under the current ordinance impervious surface coverage within the Secondary Watershed District is permitted to be increased up to 24 percent when the following standards are met:  a) the property is served by City water and sewer utilities; and, b) the first one half inch of stormwater which directly or indirectly runs off the surface is detained for at least a 12-hour period.  Impervious surface coverage may be increased up to 30 percent when stormwater from the site is captured within a wet pond designed for water quality.  Current regulations and Comprehensive Plan recommendations also address increasing impervious surfaces (up to 70 percent) for Industrially zoned properties located within the eastern portion of the Swift Creek Watershed which predates the adoption of the regulations in 1987.  Mr. Hallam talked about the number of acres in each watershed and pointed out there maybe a chance of the acreage in the Falls Watershed increasing as the areas between the present jurisdiction and I-540 come into the City’s jurisdiction.
Mr. Craven questioned if TC-5-04 were enacted what it would do to the existing development that exceeds a 12 percent impervious surfaces.  Mr. Hallam pointed out these regulations would not render any existing development nonconforming.  They just could not expand.  In response to questioning, Mr. Hallam pointed out the Planning Commission recommended denial as they felt the existing regulations were a good balance between development rights and watershed protection.  In response to questioning from Ms. Taliaferro it was pointed out under the proposed ordinance there would be no wet ponds increases allowed, the impervious surface would be limited to 12 percent per lot with no exceptions.

Bob Mulder, 3116 Ward Road, presented the following statement:

Wake County is blessed with an excellent water supply thanks to forward thinking of past leaders who planned Falls Lake, Jordan Lake and the future Little Creek Reservoir.  What few of our citizens realize is how fragile these reservoirs are.  They are threatened by both point source pollution such as discharges from wastewater treatment plants and industrial facilities, and non-point source pollution – primarily storm water runoff.

While not necessarily easy to clean up, point sources of pollution are easy for our regulatory bodies to identify and upon which to focus their efforts.  There is a lot of good work ongoing as our governments balance the costs of spending now to reduce these point sources, versus spending for major new facilities in the future.  An example is NYC. For 150 years New York City residents have enjoyed superior drinking water from reservoirs located in the Catskill and Delaware Watersheds located in upstate New York. However, the potential for contamination has become an increasing concern as evidenced by a series of boil water alerts since 1993. Wastewater discharges from treatment plants (some operated by New York City) and runoff from urban and agricultural sources, which contribute both microbial pathogens as well as phosphorus, are the primary pollution sources.  Rather than spend a projected 6 billion dollars for a state-of-the-art filtration plant, NYC is spending about a billion dollars to acquire sensitive lands, upgrade water quality testing, fund compatible economic development in the watershed and work with farmers to reduce agricultural runoff.

Non-point sources are harder to deal with.  The major way we protect our reservoirs from non-point pollution is to limit impervious surface in the water supply watersheds – all the lands surrounding the reservoir that feed rainwater into the reservoir.  In an ideal world, we would allow only natural vegetation in these areas.  Natural vegetation allows rain to percolate into the soil and be filtered by Mother Nature on the way to the lake.  Impervious surfaces like roofs, driveways, parking lots and roads, accelerate storm water runoff resulting in stream scouring and silt and pollutants being carried directly into the lake.

Numerous studies in many parts of the country have shown that water supply watersheds can tolerate no more than about 10% impervious surface before major rain events begin to cause lake silting and deterioration of water quality.  Deterioration of the water supply increases rapidly as impervious surface exceeds the 10% break point.

It was not possible to completely block development in our water supply watersheds, but Wake's and Raleigh's land use ordinances do restrict these lands to low-density residential use.  Wake's R80W zoning close to the lake (two acres per home) nominally results in 6-8% impervious surface.  This is acceptable, although some newer subdivisions of mini-mansions exceed these levels.  Wake's R40W and Raleigh's RR zoning farther from the lake (one acre per home) nominally results in 13-16% impervious surface, which is borderline unacceptable.  To make matters worse, both R40W and RR zoning allow selected special uses, including churches, day care centers, schools and neighborhood convenience stores.  For these special uses, impervious surface up to 24% is allowed by Wake County, and up to 30% by the City of Raleigh.  Even though storm water detention is required at these levels, rains that exceed the design capacity of the detention basins can and do damage the watershed.

Until now, there has been so much undeveloped land in our water supply watersheds that pockets of high impervious surface could largely be ignored.  However, as the watersheds fill up with new subdivisions, the impact of all the impervious surfaces will multiply and our water supplies will be increasingly threatened.   If we don't tighten our current impervious surface standards for water supply watersheds now, future taxpayers will have to bear the cost of increasingly sophisticated water filtering and treatment technologies in order to remove those impurities that Mother Nature is adequately removing today.

Over the years, the Watershed Protection Council has been fighting what we considered to be inappropriate rezoning requests in our water supply watersheds.  Quite often, someone in the development community would ask us why we fought commercial and retail uses in the Falls Lake Watershed. They would point out that institutional uses—like churches, schools, day care centers, the YMCA on Baileywick Road—have amounts of impervious surfaces similar to those found in retail and commercial uses. They make a good point. Institutional uses can and do have the same negative effect on water quality as commercial uses. This text change would address that issue.

It’s easy to see that as the value of land continues to increase, it will become more financially feasible to extend water and sewer into the watershed areas, and go up to the 30% impervious surface limit. There is a significant potential for additional impervious surfaces in the future. Now is the time to deal with this issue, before it becomes a problem.

Mr. Mulder pointed out he is opposed to retention or engineering methods being utilized in the watershed pointing out he knows they are inspected initially but questioned how we may sure they continue to work, etc.  He stated he doesn’t have a problem using various best management practices outside the watershed but within the watershed he feels we should limit the impervious surface to 12 percent with no stormwater devices being allowed.  He talked about the Swift Creek Watershed and the agreements with Cary and Garner.  He stated he knows it is argued that our regulations are stricter than the State regulations but he feels the State’s regulations are absolute minimums.  Mr. Mulder presented Committee members with information entitled, “Effects of Impervious Surfaces on Local Streams” and “Effects of Stormwater Runoff from New Development” as well as “Pharmaceuticals, Hormones, and Other Organic Wastewater Contaminants in US Streams 1999-2000: A National Reconnaissance.”  He talked about the documents.  He talked about the number of contaminants in our streams that are not removed by our plants.  He called on the Committee to look at the big picture.

Dean Naujoks pointed out there have been over 30 scientific studies which show that anything over 10 percent impervious surfaces can cause negative impacts on our streams.  He talked about the number of streams that are impacted in the upper reaches of the watershed.  He stated since 1990 approximately 2,000 people have moved into the Falls Watershed.  He talked about development which is being allowed by Wake Forest and stated Raleigh has to set an example.  He talked about what is occurring in Durham.  He talked about allowing schools in the watershed, the importance of our water supply watersheds and pointed out regulations should be strengthened.  He stated if the Committee is thinking about recommending denial of the text change today he would ask that they defer it and make some changes so that this ordinance could be passed.  He called on the Committee to not throw the baby out with the bath water.  He stated there is and will continue to be tremendous pressure on our important water supply watersheds and we must do everything in our power to protect those.
Public Utilities Director Dale Crisp indicated currently drafted he would have to object to TC-5-04.  He stated he understands what the proposal is aimed at and he supports protecting our water supply.  He stated, however, the City’s E. M. Johnson Water Treatment Plant was built in the mid 60’s before Falls Lake Dam was constructed.  He pointed out the location of Honeycutt’s Creek and the location of our intake structure which is located up stream.  He pointed out the plant is an area that would be effected.  If TC-5-04 is approved in its present format the City would not be able to expand the E. M. Johnson Water Treatment Plant and we already have plans to increase the capacity.  He stated he supports many of the things the ordinances intends to do but would have to oppose it from the standpoint he outlined.

Ms. Taliaferro talked about the possibility of reworking the ordinance.  She talked about schools in watersheds pointing out in her opinion schools do not belong in watersheds.  The two schools that were built in the watershed had a low pressure sanitary sewer system which failed and the City had to bail them out.  The City has been working with Wake County to try to keep additional schools out of the watershed.  She stated in addition she wishes Wake County had not allowed so many single family homes to be built in the watershed.  She stated the City Council has recognized the importance of protecting our water supply and water quality.  Falls Lake Initiative is an example of that.  She stated, however, the City controls very little land in the watershed.

Mr. Craven talked about the unintended consequences of this ordinance pointing out he feels they far exceed the protection the ordinance may provide.  He stated we have done a good job, talked about the various things we have done including our utility extension policy, etc., so he feels we’ve got things pretty well under control.  He stated TC-5 he feels would create a number of problems with existing uses and he cannot support the text change.  He could vote to deny it or he could hold it at the table to allow the proponents to come up with some possible changes.  Mr. Craven moved that the Committee recommend denial or upholding the Planning Commission’s recommendation for denial pointing out the applicants could come forth with a revised text change and he would be willing to entertain that.  His motion was seconded by Ms. Kekas who pointed out she feels the City’s work in the Falls Initiative will be a big help.  The motion passed unanimously.
Ms. Taliaferro stated this Committee and Council fully supports protection of our watershed but she feels this text change is a little too specific and she too pointed out she could support looking at a different version.

Item #03-94 – Neuse River Compliance Association/Nitrogen Removal.  Public Utilities Director Crisp pointed out there is not a whole lot to report on this item.  He explained DWQ has started their monitoring of the lake and they will use the data to help develop a strategy for Falls Lake.  He stated from the data the City has seen, it appears there will be additional levels of the lake that will be impacted by the discharges.  DWQ has promised a progress meeting in the next few months.  He pointed out the Butner facility is a member of the Compliance Association.  He stated it appears that Butner will be in compliance this year but he doubts if they will be in the subsequent year.  Mr. Crisp pointed out he has been appointed to the Bylaws Committee and explained what that Committee will be doing as it relates to membership and who should or should not be included.  He pointed out the State requires all dischargers in the Basin to be invited.  He stated the work is underway and they have their first meeting a couple of weeks ago.
Mr. Craven questioned the status of the Butner utility system with Mr. Crisp pointing out he is not aware that they have made any improvements.  He stated the Association wants them to install a de-nitrification process but he is not aware that has moved forward.  He pointed out they have adopted a new oversight board known as the South Granville Water and Sewer Authority.  They will be responsible for operating the water and sewer plants.  They have a Board made up of representatives from each of the municipalities and pointed out he did have an opportunity to meet their new utility director.

Mr. Craven questioned within the bylaws if the City of Raleigh would be able to have an alternate member on the Association.  Public Utilities Director Crisp pointed out Marty Gibson is the City of Raleigh’s alternate member and there is no provision for another alternate member.  He talked about the City’s membership or representation on the Upper Neuse and Lower Neuse and the Neuse River Compliance Association.  Mr. Craven stated it would be good to have Dan McLawhorn as a member of the Association because of his expertise, etc.  Public Utilities Director Crisp pointed out the City could drop Ms. Gibson off and add Mr. McLawhorn pointing out he feels sure Ms. Gibson would be happy to give up her membership.  He talked about the Bylaws Committee’s work in trying to remove some of the problem areas from the Association.
Dean Naujoks pointed out he is glad to hear comments about the possible removing some of the problem areas out of the Association.  He stated he is very concerned that the Compliance Association hasn’t moved forward.  They are not doing any work beyond a certain status quo.  He talked about the past history when the City of Raleigh was forced to go into Court and talked about the need to remove Butner from the Compliance Association and get the levels ratcheted down.  He pointed out Raleigh is only using about 400,000 pounds of its allocation which allows the other members of the Association to discharge even more.  He talked about the nitrogen discharge levels from Raleigh and other members of the Association pointing out Butner is way high.  He questioned why the City of Raleigh hasn’t pushed to get Butner out of the Association.  He is very concerned that the City hasn’t moved to that level.  He feels the City has the ability to push for Butner’s removal from the Association and he feels the City should push the move beyond the status quo.  He stated if Butner was left to their own levels they would be well over the limit.  He stated the bad apples in the Association are being let off of the hook because of the good work of other members.  He talked about the need to look at retiring of nitrogen credits and pointed out members of the group such as Butner and Kenly are hiding behind Raleigh.  He stated he personally lobbied to get Kenly’s $18,000 fine waived so they could use that money to go to problem solving but that hasn’t occurred either.  We need to move forward to get the bad apples out of the Association.  He expressed appreciation to Mr. Craven’s recommendation about Attorney Dan McLawhorn.  In response to questioning from Ms. Taliaferro, Mr. Naujoks pointed out we should always be moving forward.  He talked about need to look at water pollution trading which is used in other parts of the country and retiring of nitrogen credits and the need to get rid of the bad applies in the Association.
Public Utilities Director Crisp pointed out when you start talking about retiring nitrogen credits what you are really talking about is stopping growth.  He talked about the limits of technology and pointed out if you could go to total reuse you could talk about retirement of nitrogen credits.  He stated, however, you cannot go to total reuse as during wet periods you can’t depend on reuse.  He stated retiring nitrogen credits is a nice way of saying limiting growth.  Mr. Crisp pointed out we are working through the process and the City does have the ability to force things to happen.  He stated if Butner were removed from the Neuse Compliance Association and they exceeded their cap pointing out they are not exceeding their cap now but if they did exceed their cap DWQ would issue enforcement action to make them upgrade their facility.  He stated he does not understand why they do not as it looks like they should be able to fund that project.
In response to questioning, Ms. Taliaferro pointed out the item would remain an open item in Committee as she feels the City needs to keep an eye on the process.  Mr. Naujoks asked the Committee to look at EPA trading program and talked about the retirement of credits and pointed out he feels there is definite room for advance in technology.  He stated there is a lot of data available and he will get that information for the Committee.

Mr. Craven moved that the City designate Dan McLawhorn as alternate or second delegate to Neuse River Compliance Association and that the item remain in Committee.  His motion was seconded by Ms. Taliaferro and put to a vote which passed unanimously.

Item #03-78 – Memorandum of Agreement – Falls Lake Initiative.  This item was referred to Committee during the November 1, 2005 Council meeting.  Committee members received a copy of the proposed agreement in their agenda packet.  Ms. Taliaferro questioned if Exhibit 2 which outlines the project budget and time line is a part of the actual agreement.  Public Utilities Director Crisp pointed out the schedule and proposed expenses were laid out in the correspondence given to the City Council in their budget discussions.  That language was converted to a memorandum of agreement with Deputy City Attorney Rasberry working with Reid Wilson.  Mr. Craven pointed out the exhibits are a part of the agreement as they are referenced in the agreement.  Ms. Kekas stated she understands this agreement project budget and timeline is for the first $500,000.  Ms. Taliaferro questioned how the second $500,000 will be expended.  Public Utilities Director Crisp pointed out during budget deliberations the Council committed funding of $1,000,000 with the understanding $500,000 would be authorizing the first fiscal year and $500,000 in the second fiscal year and prior to expenditure of the second $500,000 a report showing the progress is to be presented.
Ms. Taliaferro pointed out one of the comments raised is that the City of Raleigh Council wants to make sure that we purchase as much land as possible.  The Council does not want to see all of the money going to overhead and planning with no land acquisition.  She stated protection of our drinking water is absolutely essential and purchase of the land is one way to address that.  She stated in the project budget there are four items listed which indicates the items to be completed in the first 12 months or less.  Her assumption would be that those monies would be freed up in the second year and could go to land acquisition.  She suggested the possibility of having another exhibit which says how the second year expenditures would be directed.
Reid Wilson, 3303 Clark Avenue, Executive Director of Conservation Trust for North Carolina, expressed appreciation to the City of Raleigh for its leadership in funding of the Falls Lake Initiative and talked about the forward thinking of investing in something that will be cost efficient in helping protect our water quality.  He pointed out we are talking about a 770-square mile watershed and in order to protect the water quality you first have to have a sound comprehensive plan.  You have to look at what areas need to be purchased or protected and which are the most important.  You don’t want to just go out and start buying land until you know the important parcels needed for protection.  We need a strong plan.  He talked about other parts of the country where these type initiatives have been implemented pointing out the ones that have been successful started out with a long term, GIS based plan so that we would know the mission and what needs to be protected.  He stated in setting up the Falls Initiative, Raleigh is setting up a great opportunity to leverage other entities’ dollars.  He talked about the various organizations which have funds that could be sought to purchase land if a particular parcel fits into the overall plan.  He talked about the mission of the Conservation Trust of North Carolina and the land trusts in the area.  He talked about their work in local communities to ensure that critical lands are protected for recreation, tourism, etc.  He stated in the proposed budget there is $160,000 identified as outreach to landowners.  He stated for an initiative such as this to be successful, you have to have a good plan that tells you where to go and you have to have people on the ground going out talking to the people involved and the owners of the property.  This budget would allow three people on the ground to talk to the people explaining the opportunities and benefits available to them.  He stated that $160,000 would be spent in the first 12 months but it is felt in future years we need to continue funding an outreach program.  He stated they are talking to Wake County and other entities about funding.  Ms. Taliaferro questioned in the first $500,000 or first year how much will go towards the actual purchase of land with Mr. Wilson pointing out approximately $100,000.  Ms. Taliaferro pointed out that indicates in the first year $400,000 of the City’s money would go for planning and getting the program up and going and $100,000 for acquisition.  She stated she hopes that others will participate in the funding, etc.  She stated based on the information it looks like in the second year roughly $200,000 would go toward administrative cost with the remaining $300,000 going to land purchase.

Mr. Wilson pointed out we need to get the program up and running, have the plan in place as we need to move as quickly as possible as our water supply cannot wait.  He stated he would like to see the administrative or overhead cost reduced over the years so that the City of Raleigh would not be the primary funding source.  Mr. Craven stated he needs assurance that funds are being sought from our other partners and questioned what other funding is available.  Mr. Wilson talked about the land trust and work that is moving ahead, which groups the Falls Initiative is seeking funding from and the hopes that some of the land will be donated.  He pointed out they are talking with Wake County about bond funds and the utilization of their bond funds to address some of the acreage in their watershed.  He talked about ongoing projects.  He stated, however, there are some parcels that we know would be beneficial for protection and maybe those we could move ahead and acquire those without waiting for the plan because we know their importance.  He talked the amount that could be leveraged with these funds.  He stated over the next 10 to 20 years there will be tens of millions of dollars needed to protect the area.  Ms. Taliaferro stated she hopes other municipalities will help with the administrative cost and that will free up some of Raleigh’s money to help with the land acquisition.  Mr. Wilson pointed out they are not just relying on Raleigh.  Raleigh is doing the startup planning cost, etc., and are at the foremost lead in the effort.  He presented information on the Conservation Trust of North Carolina and Falls Lake Initiative and a brochure entitled, “Overview of Drinking Water in Upper Neuse River Basin.”
Dean Naujoks pointed out the Conservation Trust of North Carolina is probably one of the most respected land trust organizations in America.  He also spoke to the attributes of the Triangle Land Conservancy and the Eno River Association.  He stated a lot of good partners are involved.  He stated we need a good plan.  He is very impressed that Granville County has bought into the plan as we need to look at the total picture.  He talked about the total budget and pointed out he feels Raleigh’s investment now will reap big dividends.

Ms. Kekas moved approval of the Falls Lake Initiative Memorandum of Agreement as presented.  Her motion was seconded by Mr. Craven and put to a vote which passed unanimously.  Ms. Taliaferro recommended that the Committee suggest that the second year proposal which will be discussed in budget session look at a goal of $200,000 for the administrative/overhead/outreach and $300,000 for land purchase.  The Committee agreed.
Item #03-26 – Stormwater Utility Fee – Large Institutions.  Stormwater Engineer Bowden pointed out he made a report to the Committee in October of last year on this issue at the last Committee meeting, the group focused on NCDOT and NCSU.  Mr. Bowden pointed out he had done some investigation and has found that NCDOT has not paid the stormwater fee since its inception.  They continue to send copies of the letters from the Attorney General’s office indicating they are exempt.  He pointed out he checked with other cities in which they generally say that NCDOT is not paying the stormwater fees in their town.  He stated there is one exception that he found and that is a DMV office in Wilmington and he understands after his checking and investigation they have stopped paying the fee.  He pointed out roads are exempt but they are still talking with NCDOT about their facilities.  He stated as far as the universities are concerned everyone in the State is paying with the exception of NCSU and Chapel Hill.  Chapel Hill is trying to negotiate with the University but they are not paying.  Mr. Bowden reviewed the credits NCSU is eligible for pointing out Raleigh’s credit manual offers a 15 percent for a MS4 NPDES Permit.  Other credits are available for water quality.  He stated they would qualify for the 15 percent NPDES credit but they need to submit an application.  He talked about the 50 percent credit they are eligible for but again pointed out NCSU needs to submit the applications.  He talked about the annual reports that are required and pointed out the City of Raleigh is a MS4 Permit Holder and we have to do the annual reports.  He stated there had been some discussions on capital projects at the University but currently the credit manual does not allow credits for those.  He pointed out in his last discussions with NCSU they have indicated a willingness to pay a portion of some of the fees but they have concern about the annual reporting and talked about fairness and equity.
Mr. Craven indicated he understands some $148,000 plus dollars in stormwater fees have been billed to NCSU and questioned if that reflects the 50 percent and 15 percent credits.  Mr. Bowden pointed out it does not reflect the credits as NCSU has not applied.
Charles Leffler, Vice Chancellor for Finance and Business, pointed out he had been in discussions with the City and what Mr. Bowden is saying is correct.  He stated he had crafted a letter about a week ago but he had not sent it as he understood the discussions were scheduled for today.  He pointed out NCSU is the holder of a S4 Permit as is Chapel Hill.  They are subject to the same rules and regulations as the City.  He stated it is jurisdictional question pointing out they would be reporting to the City and the State.  He pointed out NCSU does many of the same things the City does.  They have had their permit over a year.  He stated they had done a lot of stormwater work on the campus and cited the Rocky Branch Stream Restoration and smaller projects at North and House Creeks.  He expressed concern about the duplicating cost of maintaining their program and paying the fees.  Staff is merely trying to carry out the intent of the ordinance.  He stated if the Council could give a little latitude he feels these issues could be addressed.  He went over the points in his letter dated November 9, 2005 relative to their request for addition to the list of exemptions from stormwater service charges as it relates to a regulatory state agency with land inside the City’s jurisdiction, which manages its stormwater program under a state approved permit.  They have also proposed that this exemption be accompanied by a revision to Section 3.2 of the credit manual to read as follows:  Customers meeting the exemption, definition found at Section 6-404 of City Ordinance 2003-537 shall be entitled to negotiate and “in lieu of” stormwater service fees.  He stated under this revised proposal NCSU would propose to make an annual payment in lieu of a fee that is equal to 50 percent of the initial fee amount calculated under the rate schedule in support of the City’s stormwater program.  Mr. Leffler’s letter also included excerpts from the Attorney General’s opinion pointing out NCSU is in a bad situation.  They cannot ignore the opinions of the Attorney General but appreciate the good relationship they have with the City of Raleigh and want to nurture that relationship.  He asked the Committee to consider the option of giving them some latitude pointing out he feels there are ways to allow payment of some fees but not let the situation get out of hand.
Ms. Taliaferro pointed out the letter has just been presented today and she appreciates the willingness of NCSU to work with the City of Raleigh and recognize the fact that they do have an obligation to help with the problem.  Ms. Taliaferro suggested deferring further discussion on this item to allow staff to respond to the proposal and in the meantime NCSU and staff could continue to work on this or any other alternative.
Adjournment:  There being no further business, Ms. Taliaferro announced the meeting adjourned at 12:45 p.m.
Gail G. Smith

City Clerk

pw110905/dm

PAGE  
14

