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PUBLIC WORKS COMMITTEE

The Public Works Committee of the City of Raleigh met in regular session on Tuesday, September 12, 2006, at 1:00 p.m. in Room 201, City Council Chambers, Raleigh Municipal Building, Avery C. Upchurch Government Complex, 222 W. Hargett Street, Raleigh, North Carolina with the following present.


Committee





Staff
Ms. Taliaferro 



Public Works Director Dawson 
Mr. Craven




Deputy City Attorney Botvinick 
Mr. Stephenson (Absent)


Conservation Engineer Supervisor Brown 







Public Utilities Director Crisp

Assistant Public Utilities Director Jackson 
Transportation Operations Manager Kennon 

Ms. Taliaferro called the meeting to order introducing Committee and Staff present and explained the rules or procedures of the meeting.  The following items were discussed with action taken as shown.

Item # 05-33- Stormwater Escrow – Extension of Payment – The Oberlin - Conservation Engineer Supervisor Brown highlighted the following memo:


SUBJECT:  Request from Oberlin Partners, LLC to Extend the Payment Period for the Stormwater Replacement Fund for The Oberlin (S-81-2004)
Representatives for Oberlin Partners, LLC are requesting that the City Council extend the payment period for their project’s Stormwater Replacement Fund from 10 years to 30 years.  The Stormwater Replacement Fund, defined in Part 10 Chapter 9 of the City Code, is set up to pay for any replacement cost associated with the failure of stormwater treatment device.  These accounts are started with the City anytime a stormwater device is shared between multiple properties.  These funds are designed to pay for the replacement of the stormwater devices so the affected properties will still be in compliance with the stormwater regulations found in Part 10 Chapter 9 of the City Code.  The City Code sets out a 10 year payment schedule for funds to be paid to the City to cover these replacement costs.  Two-thirds of the fund is established the first five years of the payment schedule with the last one-third being established the last five years of the payment schedule.  It was structured this way to obtain most of the replacement costs as soon as possible.  Many times the failure of these devices will coincide with major flooding events within the City of Raleigh and since these events are impossible to predict, the need was there to get these replacement funds established quickly.  Without these replacement funds in place, the money for replacement must be acquired from the affected property owners through legal means.  Keeping these sites in compliance is essential for the City to stay in compliance with the State regulations for stormwater.  

Since the City adopted the stormwater rules in 2001, there have been 119 Replacement Fund accounts started with the City and all of those accounts have been on a 10 year payment period.  Included in these accounts are the same stormwater devices that Oberlin Partners, LLC is proposing for its development, The Oberlin (S-81-2004).  

After discussing this item at length with Assistant City Attorney Ira Botvinick, City Stormwater Staff sees no reason for the payment period for this project to be extended beyond the 10 year period found in the City Development Regulations. 

Mr. Craven questioned how the City originally came up with a ten year period and chooses to frontload the payment of funds.  
Assistant City Attorney Botvinick stated the genesis created the requirement for wet ponds or reservoir areas.  He pointed out for a reservoir area you have to have a State wet pond so they were already adopted and pointed out when the state mandate originally came up the City decided to borrow the concept that was in place and this was the requirement for front loading which requires two-thirds of the fund for the first five years and one-third of the fund for the last five years.  He pointed out we don’t know when we may have a big storm and explained that if the City would relive a storm like Fran there wouldn’t be enough monies to replace the damaged devices.  He pointed out if a storm of that latitude would occur the City would be responsible to make sure the devices are replaced.  He explained they must be maintained the State holds the City liable.  
Mr. Craven questioned the status of the escrow accounts.  
Public Works Director Dawson answered there are 119 individual escrow accounts that can’t be mixed and matched.  
Mr. Craven questioned what has been the experience with expenditures.  
Attorney Botvinick stated there have been no expenditures but there are problems with collections.  He stated there have not been associations with major repairs and explained this fund is for catastrophic failure but the problem is you never know when the next Fran will come.  He stated the City’s main concern is whether or not they have the ability to put Humpty - Dumpty back together again.  He stated being sued after a hurricane like Fran will not be a very popular incident and explained the type of damages caused by a storm of this caliber.  He pointed out if you don’t have available funds to repair the State will revoke your permit.  

Mr. Craven questioned whether ten years is really conservative and asked what would fifteen years be like and pointed out some thought needs to be given to this.  He pointed out the amounts are a burden on homeowner’s associations and a continued burden for additional years.  He stated amortizing the payment over a period of five years would be one way to lighten this up a little bit so it doesn’t come as any absorbent risk to the City.  

Attorney Botvinick responded he is not trained to do this type of calculation and would have to consult with others to acquire to this.  He explained Durham County’s requirement which is 100% of credits be provided up front versus the City of Raleigh requiring a ten year installment program.  Mr. Craven questioned whether they are letters of credit or bonds.  Attorney Botvinick explained they are bonds.  Attorney Botvinick explained he understands ten years is a risk element.  He stated the burden is for the first ten years and once you pay you are finished unless there is another storm.  Attorney Botvinick stated it is a very complicated situation and pointed out if the Committee were to make a change it should be Citywide.  He stated he feels the question would be whether we would renegotiate with the people who have existing contracts.  
Ms. Taliaferro questioned out of the 119 replacement fund accounts whether or not some of them include smaller accounts.  Mr. Brown answered in the affirmative and explained the smallest replacement account is ten thousand dollars.  

Frank Baird, 1100 Crescent Green, Suite 115, Cary, NC  27511 – stated he appreciates their time and comments and referred to a comment Attorney Botvinick made.  He pointed out Mr. Botvinick stated this is an insurance policy. He stated given the choice they would much prefer to put a letter of credit or a bond as opposed to paying 100% of the replacement cost.  He pointed out if this was an amendment to be put in the Stormwater Management agreement this would be an acceptable solution and the concept is used in many other municipalities across the state.  He questioned when the State required the City to do this program did they use the ten year amortization period for the wet pond rule or did they even state an amortization period.  Mr. Baird clarified that the ten year period wasn’t a dictate of the State and pointed out the properties must be maintained.  Mr. Baird stated what really concerns him about the ordinance is future development.  He stated the program doesn’t allow for a smaller unit count versus a larger unit count.  He expressed concern of looking at a comparison of the two and a homeowner’s dues comparison as well.  He talked about different quantities by unit and price per unit comparisons.  He stated he feels they are building a disincentive for some of the infill sites that people would like to see developed because when we don’t have the room to put above grade wet ponds we are forced to deal with the underground water and continue to have the nitrogen filtration requirements that appear to get stiffer each year so you have to put the filtration system in place explaining the cost to fulfill these type obligations.  He pointed out if you are trying to get affordable housing it would be hard getting the developer to put these devices and maintain them.  He pointed out in addition to this they are paying in a monthly per annual fee for inspections and an annual liability insurance fee.  Her stated these fees are in addition to the stormwater management cost.  He pointed out you never know what the impact of the Code will be until you have studies and review it and some type of flexibility should be built into the Code to allow the City to make adjustments depending on different circumstances.  Mr. Baird stated if the City would review a system that has everything underground with everything in a concrete pipe or a galvanized steel pipe and it had a useful life of seventy five years as opposed to a pond and a dam that didn’t cost much to go in then the amortization schedule would be different.  He stated he feels it would be helpful if they looked at a different breakpoint on sizes of projects and pointed out this would give Council and Staff some flexibility.  He pointed out so many ordinances have one size fits all and this doesn’t always work.  He stated this really deserves some review, flexibility, compromise, and some grandfathering.  He stated most people are in a big hurry and don’t care being single-family developers.  He pointed out usually large tract builders pay into these and the smaller type entrepreneur developments that are liked are going to be hurt as they go forward because they will be spending money.  He explained they have spent $175,000.00 to put the system in place and they will have to spend another $175,000.00 to totally replace it.  .He stated the City has insurance in this and the right to lien everybody’s property if one penny gets paid out of the fund and is not repaid.  He stated he feels the City has belts and suspenders on and has room to maneuver around this and still have a conservative approach in managing this issue.  
Public Works Director Dawson stated Mr. Baird mentioned a letter of credit pointing out that’s fine when the developer is a homeowners association.  He stated once the developer is no longer a homeowner association it falls back on those various property owners to have the finances to handle that letter of credit.  He stated these expire and have to be renewed.  He pointed out one reason the fund was put in place is to get the money early in the process so if there is a catastrophic event the City will have money to make the repairs.  He pointed out in many cases the homeowner’s associations are not going to be in position to fund it.  
Attorney Botvinick briefly explained the letter of credit as it relates to the homeowners association in this type situation.  The group had lengthy discussion on what the letter of credit issue pertains to versus bonds.  Mr. Baird questioned what has been the issue with bonds.  Attorney Botvinick stated they have been non collectible and further discussed how it works in other municipalities.  

Ms. Taliaferro stated she shares the concerns on what this does to the smaller development and what the increased cost does and pointed out some of the increased development cost is used for storm development and infill development and she feels Mr. Baird is right to want to alter this but the City can’t do these stormwater devices as private projects.  Mr. Baird stated he doesn’t feel they should be done as private projects.  Ms. Taliaferro stated she would rather have original stormwater facilities instead of depending on each individual project but the City has not been able to do this.  She pointed out they have to provide this type of stormwater replacement fund.  Mr. Baird questioned whether you are allowed to use monies out of the 119 escrow accounts for any property’s problem.  Attorney Botvinick answered in the negative.  Mr. Baird stated they still haven’t eliminated the FRAN risk for the units that they don’t have a funding place for.  Attorney Botvinick answered not totally.  Mr. Baird inquired if the money would come out of a general account to fix it.  Attorney Botvinick briefly explained what would happen in these situations.  
Mr. Craven questioned whether the City in the event of a catastrophic experience and the depletion of these funds has the ability to go back and reset the payment for another ten year period to replenish the fund.  Attorney Botvinick stated the contract states you have the opportunity to reenlist.  Attorney Botvinick briefly explained the section in the ordinance that relates to replenishing funds.  Mr. Craven stated there have been some interesting concepts brought to light and he feels they have a pretty good history now of costs that would be spread across a wide variety of systems.  He pointed out we don’t have many options.  He stated he would like to see some simple numbers, category assistance, size of the project, cost per unit, and justification for different amortization periods based on property size and system size.  He stated he doesn’t know if this is appropriate for this Committee or the Stormwater Management Advisory Commission to review.  
Conservation Supervisor Brown stated at the Stormwater Management Advisory Commission’s meeting held Thursday, September 7, 2006 they discussed this issue briefly.  

Mr. Craven stated he would like to recommend sending the item to the Stormwater Management Advisory Commission for consideration and a recommendation back to the Committee.  Mr. Brown questioned whether he wanted a recommendation on the specific case.  Mr. Craven stated he is more interested in the general situation rather than the specific case and pointed out they do have a number of precedents set and he would like to look more at our general application of this issue.  

Ms. Taliaferro stated she would like to deny the specific request.  Mr. Baird requested the Committee wait for the Stormwater Management Advisory Commission’s findings before his request be denied.  Mr. Craven stated he would like to hold the request until findings on policy issues are received.  Ms. Taliaferro stated that is another option and this would put Mr. Baird on a time line of no predictability.  Mr. Baird stated he understood.  Ms. Taliaferro stated she agrees with Mr. Craven this has been in place for about five years and we do have some benchmarks and the Stormwater Management Advisory Commission is the right place to take the first half of this and pointed out they will not make the final decision but she would like their input.  She stated she feels some of that recommendation will deal with properties that have already been put in the system.  She pointed out she does not see how denying the request today makes any difference without an initial outcome.  Mr. Brown stated Mr. Baird would still be billed as an active account.  Attorney Botvinick added the question is to what extent do we want to rewrite contracts and if Council agreed to change what would we do in terms of requests for rewriting the contracts.  Ms. Taliaferro stated an important policy question has been brought to light that needs to be addressed but her concern is the fact that there is a specific request for extension that she does not feel would be an exception but they are going to look at policy changes and she feels uncomfortable leaving the request hanging.  The group had a brief discussion on the interpretation of a condominium project versus a town home project.  Ms. Taliaferro pointed out this would be a personal conversation between Mr. Baird’s attorneys and the City’s attorneys. 
The Committee recommends the item be referred to the Stormwater Management Advisory Commission to receive a report and recommendation on the following policy issues:

· Numbers Pertaining to Price Assistance

· Category Assistance

· Project Size

· Cost Per Unit

· Justification for Different Amortization Periods based on Property Size and System Size 

The Committee is holding Item # 05-33 to consider the specific request of extension of payment for the Oberlin Subdivision. 

Item #05-31 - Reuse Water Ordinance – Assistant Public Utilities Director Jackson stated currently the City of Raleigh does not have a reuse water system in place.  She stated at the waste treatment plant they irrigate reuse water on-site and at the water treatment plant they can sale bulk reuse water and pointed out when they merge with the Town of Zebulon on October 2, 2006 they have a reuse system in place and they serve two off site facilities.  She stated due to the October 2, 2006 merger with the Town of Zebulon, the City of Raleigh must have a Reuse Water Ordinance adopted to be able to operate the reuse system that is existing in Zebulon per the North Carolina Division of Water Quality (NCDWQ).  She pointed out the proposed ordinance addresses NCDWQ requirements for operation of the system such as permitted and prohibited uses, notification requirements for connection to the system, enforcement procedures and discontinuation of service. Division 3 – Public Extensions of Reuse Water System and Division 4 - Private Extensions of Reuse Water System are not included in the proposed ordinance at this time. She pointed out once the Reuse Water System Master Plan is complete later this year, they will submit the final version that will include all recommendations to City Council for approval.  She stated the Public Utilities Staff recommends that the Public Works Committee approve the Reuse Water Ordinance to enable City Council to approve the ordinance at the September 19, 2006 meeting so that we have an ordinance in place by October 2, 2006.  

Mr. Craven referred to the following 

Section 8-2191 - Hose Bibbs.
Above ground hose bibbs are not allowed with reuse systems. Hose bibbs shall be installed in lockable below-grade vaults clearly labeled as reuse water. Alternatively, hose bibbs that can only be operated by a special tool can be installed in non-lockable, below-grade service boxes clearly labeled as reuse water.

Mr. Craven questioned how this would work under the proposal versus a system currently in place.  Ms. Jackson replied they would have to have the lock on their system so no one can just use it and drink out of it.  Mr. Craven asked if there is some way to mount one on the side of the house.  Ms. Jackson stated this could not be done because of the way the regulation is written.  
Mr. Craven also referred to:

Section 8-2190 - Labeling and Color-Coding.

All reuse water valves, storage facilities and outlets shall be tagged or labeled to warn the public or employees that the water is not intended for drinking.

All reuse water piping, valves, outlets and other appurtenances shall be color-coded, taped, or otherwise marked to identify the source of the water as being reuse water, as defined in the Public Utility Handbook.

Mr. Craven questioned whether this is from the Public Utility Handbook or from the Code.  Ms Jackson stated it has been in the handbook stating the required color is purple and has to be used to warn that the water is not intended for drinking.  
Attorney Botvinick referred to the following:
Section 8-2185 - Mandatory Uses of Reuse Water.

Where reuse is available to a property, all new landscape irrigation shall utilize reuse water. 

Attorney Botvinick questioned how this would be enforced.  Ms. Jackson stated it would be enforced if reuse is available when they come in to give irrigation.  He questioned when referring to landscape irrigation whether or not it is referring to a garden hose.  He stated this needs clarification as to how this applies to the systems because otherwise there is no way of enforcement.  He asked with this in place what mandatory requirements do we have with other sister cities that prevents them from making reuse connections.  Ms. Jackson stated it would need to be available to them first and once this happens in the merger agreement they would have to adopt our ordinance.  Mr. Botvinick questioned if Zebulon has an ordinance and if it matches the City of Raleigh.  Public Utilities Director Crisp confirmed that the ordinance matches and pointed out it is based on Zebulon’s ordinance.  Attorney Botvinick asked who gets to make the choice of extension reuse water systems to adjacent municipalities questioning whether it is the City of Raleigh or the Town of Zebulon.  Ms. Jackson stated the City of Raleigh will make that choice because we are the owner and operator of the system.  Attorney Botvinick questioned whether this is clear in the agreement.  Ms. Jackson stated Attorney Dan McLawhorn has reviewed the proposed ordinance and has some minor changes to make to the clarifications and definitions.  
Ms. Taliaferro stated she understands this is a time critical element and questioned whether the City Attorney’s office can get the changes in place by the September 19, 2006 Council meeting.  Ms. Jackson confirmed the deadline would be met.  Mr. Craven moved approval which was seconded by Ms. Taliaferro.  The Committee recommends the approval of the Reuse Water Ordinance.  A copy of the proposed ordinance as amended by the Committee will be included in the Council agenda packet. 
Item # 05-32- Pedestrian Crossing – Newton Road and Falls of the Neuse Road – Public Works Director Dawson stated this was referred at the last Council meeting and they have already received a request on this item and construction is in process.  
Transportation Operations Manager Kennon highlighted the following memo:

At the last Council meeting, Staff received a request for additional pedestrian facilities at the intersection of Falls of Neuse Road and Newton Road.

There is an existing crosswalk with pedestrian push buttons and signal heads (walk/don’t walk lights) for pedestrians crossing Newton Road.  There are no crosswalks or pedestrian signal controls for crossing Falls of Neuse Road.  In reviewing the intersection, staff has determined that it is feasible to install a crosswalk and pedestrian signal controls to cross Falls of Neuse Road on the north side of the intersection.  A pedestrian crossing is not recommended on the south side of the intersection due to a high volume of right turning traffic from Newton Road. 

This intersection is part of the state highway system; therefore, any improvements to this traffic signal require approval and signal plans from NCDOT.  In similar situations in the past, the City has requested that NCDOT provide revised signal plans and the necessary signal equipment.  The installation was then provided by the City signal staff.  In this case, the City would also need to provide two handicap ramps at an estimated cost of $1,500 each.

If the Council desires, staff can work with NCDOT to have these improvements installed. The estimated time for plan preparation and construction is 120 days.  Most of that time is required by NCDOT for signal plan preparation.
Rabbi Eric Solomon, Beth Meyer Synagogue, Inc., 504 Newton Road - stated they are grateful for the invitation from Councilman Craven and they appreciated the good work of the Public Works Committee.  
The Committee recommends that this item be removed from the agenda with no action taken. 

Adjournment.  There being no further business, Ms. Taliaferro announced the meeting adjourned at 1:55 p.m.

Daisy Harris-Overby

Assistant Deputy Clerk
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